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Baron of OCKHAM, 
Lord Hics'Crincttior of 


GREAT BRITAIN. 
My Lox, 2 


for this Volume of Reports collected by 
my late Father Serjeant Carthew, not 
only from the exalted Poſt in which your 
Lordſhip juſtly preſides over the Laws of Ex- 
land, or trom your Lordſhip's well known Hu- 
manity and Eaſineſs of Acceſs ; tho both ſuffe 
cient Motives of themſelves; but likewiſe be- 
cauſe I am well aſſured the Reporter himſelf, 
who had the Happineſs' to be very much 
- I” known 


1 Preſyme to beg your Lordſhip's Patrona 


r P23. » 
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* 4 * * 
rr ̃ Dees 


The DEDICATION. 


. known to your Lordſhip, (was he now living) 


would have been Proud to have a Work of 
His adorne e ſous Lord{hip's Name, and 


under that Protection. 


come into the Worl 

Theſe Re wr _ are truly genuine, I 
did not 10 have ever ſęen the 
Light; by aye lately been prevail d upon, 


* the 17 of ſome Perſons of Judg- 
a t ho db Þ whe aſſure me that they 


to t lors of the Law ; 
may bel I thought it 1 no N to 


and th what might in any Degree be ſervice- 
able che rublick Good, It your Lord- 
ſhip ſha [ condeſcend to be of the lame Opi- 
nion, it will be the greateſt Satisfaction ro me, 


won am 2 ol this“ Opportunity of ;protets 


1 N '"Y 14 0 'S 7 
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Names of 


. | 294 


1 


the Caſes; 


A. 


Bdy verſus Buxton. Page 1 

Abi ngton Town's Caſe. 
499 
Abney & A v. White, 301 
Alanſon v. Brookbank, 504 
Alſtone v. Hutchiſon, 176 
Alſtone v. Burſcough. 304 
Andrews v. Sir Robert Clerke. 23 
Andrews v. Whittingham. 277 
Argent v. Darrel. 307 
Aſhcomb v. Hundred of Eltham. 
145 


Aſhton ver/#s Thermen. p | 
Atkinſon 4 Corniſh, hy" MW 
63 


Ayloffe v. Scrimſhire, 


B. 

Bacon 8. Dubarry. 12 
Baker v. Lade. — 
Banbury, Lord, his Caſs 297 
Bands V, Bodinor. 377 
Barker v. Damer. 182 
Barns v. Bulware, 121 
Bartlet v. Viner. 251 

2 Baſtard 


br 
, 
q 
£ 
; 
: 
. 


„ — 
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Baſtard verſus Hancock, Page 367 
Beak v. Kent. 195 
Beak w. Tyrwhite 31 
Bedingham Pariſh v. Kingſton. 


516 
Bennet v. Talbois, 382 
Bennet v. Gandy. 178 
Benſon v. Scot. 275 
Berisfurch g ( aſe. 1 414 
Bille u, MYrecourt, - ro 199 | 
Biſhop of $82. David's _ 
45% 
Blackhall v. Eales. 329 
Blake v. Gell. | 200 
Blackman v. Cobbet. 254 
Bliſſe v. Smith. 499 
Bonner v. Hill. 433 
Borcham v Waltham Pariſh, 297 
Boſon v. Philer. 206 
Boſon v. Sandford. 58 
Boſworth . Ridgly, 69 
Bowers 9. Chok. | 36; | 
Brace v. Pehnoyer. 404 
Bradbour v. Kennedale. 164 
Bradſhaw v. Swanton. 70 
Brandlin v, Milbank, 93 
Brewſter v. Kidghill, 438 
Brickwood v. Fanſhaw, 147 
Bridges v. Horner. 230 
Bridewell PrecinT's Caſe. 41s 
Britton v. Cole, 441 
Broad v. Piper, ung 
Broddock v. Briggs, byy 
Brook v. Cook, 49 
Brown v. Farndale. Fl 
Brown v. Franklin. 474 
Bruges v. Searle. 219 
Brunetti v. Lewen. 129 
Buckly v. Collier. _ 
Burchet v. Durdant. 154 
Burr v. Atwood, 447 
Buſh v. Coles, 290 
Butcher v. Andrews. 446 
Butcher v. Porter, 242 
2 


| 


| 


12 
Carter verſus Dow riſn. Page 83 
Carter v. Davis. 187 
Carter v. Cawthrope. 261 
Carrell v. Edwards. 210 
Caverly v. Leving. 448 
Chamberlain v. Harvey. 396 
Chapman 9. Derby. 232 
Chapman ©. Butcher. 248 
Chedwick v. Hughes. 464 
Cheſterfield Pariſh v. Waltham. 
400 
Chetham v. Sleigh, 45 © 
Chetle v. Lees. 95, 167 
Cheively v. Bond. 226 
Child v. Sands. 294 
Child v. Harvey. 506 
Chorley 2. Haſle wood. 7 
Chumley v, Broom, 402 
CBurch- wardens of e 
11 
Cley v. Snelgrove. 518 
Clerk v. Moor. 303 
Cloberry v. Biſhop of Exon. 172 
Coan v. Bowies, 122, 179 
Coleman v. Shirwin. 97 
Cook's Caſe. 120 
Cook v. Darbiſon. 288 
Cook v. Tucker. 330 
Coot v. Lynch. 460 
Cotton v. Johnſon. 109 
Courtney v. Connet. 436 
Ctamlington ©, Evans. $ 
Crermer v. Wicket, Fly - 
Crofts v. Harris, 185 
Crofts v. Gardner, 90 
Crofſe v. Hunt. 99 
Cudlip v. Randal, 202 


Cudmore v. Honewood. 183 
Culliford v. Blandford! 239 
Curry v. Stephenſon, 335 

D, Dal- 
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D. 
Dalbury verſus Fofton Pariſhes. 
Page 396 
Davis v. Speed. 262 
Davis v. Stringer. 354 
Dawny v. Caſhford. 432 


Dels baſtide u. Reynil. 286 
Dickens v. Greenvill. 3, 158 
Dobertine v Chancellour. 499 


Dodſon v. King. 415 
Doyley v. Walker. 2 
Drake v. Cooper. 113 
Duke of Notfolk v. Alderton, 

5 400 
Dnppa v. Gerrard. 95 
Durrat v. Teſtard. 264 

E. 

Rarl's, Sir Thomas, Caſe. 173 
Eccleſton v. Speke. 79 
Edmonds v. Probert. 339 


* Edmondſon v. Walker. 166 


Exceſter Biſhop v. Hele. 311 


> 


Feldown v. Beal, 238 
Ferrers © Miller. 220 
Fiſher v. Pomfret, 403 
Foden v. Haines. 300 
Fontzele v. Burroughs. 255 


Fortune v. Manucapt. of Davis. 4 


Frederick v. Hook. 153 
Frederick v. Gosfright. 237 
Freeman v. Bernard. 378 
Fuller v. Fotch & al 346 


Furſden v. Moor. 224 


. is. 
K N 


| 4 

verſus Acton. Pe 311 

e v. Till. | 17 
Gale v, Noble. 432 
Gerrard v. Danby. 28 
Giles v. Cooper. 133 
Giles ov. Hart. N „ 
Gillam . Harnage. 991 
Gilmore v. Har 292 
Clover v. Cope. 203 
Gold & al' wer. Strode. 143 
Goodwin ver. Beakbeam, 468 
Goring v. Deering. 16 
Gree v. Olliver. 245 
Groenvelt v. Burnell, 421, 491 


Gumble v. Falkingham. 215 


- 
H. 


Hacker v. Haines. 
Hall v Wyborn, 
Hall U, Cupper. 
Hallet v. Birt. 
Hammond v. Purſell. 
Hanſon v. Leverſage. 
Harpur v. Day. 
Harris v. Pett. 
Harriſon v. Auſtin. 
Harriſon v. Cage & wx, 
Hawkins v. Cardy. 


Hawkins v. Cook, 219 
Hawkins v. Rous. 360 
Hiblethwaite, v. Palmes. 84 
Hele verſus Foot. 138 
Henderſon v. Foſter. 204 
Herbert v. Waters, $62 
Herring v. Brown. 29 
Heyling v. Haſtings. 470 


Hibbert v. Courthope. 276 


5 

N 

? 
_ 
* 


"The Table of the Names of the Caſes. 


Hicks verſus Woodiſon. Page 392 


Hill © Vaux. 
Hiliard v. Jennings. 


Hilman & . U. Hoare. 


Hinks v. Harris. 


Hollan 
Holland ©, Serjeant. 


Holman v Exton. 


Hool v. Burgoine. 
Howard v. Pitt. 
Howard v. Tremaine. 
Huckle v. Wye. 
Huggins v 
Hull's 0% 
Huſſey v. Jacob, 


J. 


Jackſon v. Colegrave. 
— v. Piggot. 
efleries v. Watkyns. 
efferies v. Snow. 


etferies v. Legendta. 


—— v. — 4 
neleden v. Burges. 


nſon v. Long. 
ones 9. Bodinor. 
ones v. Bows, 
ones v. Bean. 
ones v. Hill, 


ones v. Morley. 
ordon v. Powell. 


 Iveſon v. Moor. 


K. 


Kellow v. Roden. 
Kemp v. Andrews. 
Killigrew v Sayer, 
King v. Dilliſton, 


King & wx, v. Phippard. 


Hobbs qui tam v Young, 
v. Holeman, 


iſeman. 


461 
$14 


247 


271 
162 
414 
469 
246 
304 
236 


265 


255 
110 


14 
346 


The King ny 


Alverſtone. Pag 469 


Baker, F 

Barlow & of 293 
Bear, 407 
Berry. 223 
Bonney. 72 
Broom. 398 


Burnell, Dr. 478 
Champion. 156 
Chandler. 301, 308 
Cheſter, Biſbop. 440 
Colliton Inhabitants. 


Fairfax. 
Gallich. 277 


ICall 46 
Gately. 1 58 
Green. * 42 I 
Haines, — 
Harris. 


496 

Henley & af 388 

Hertford Town. 503 

5 —— 
. 

Inhabitants of — 

"held. 222 

— Hermitage. 114, 

239 

— Hornſey. 212 

Huntingdon Peri- 


ſhioners, 287 
emp. 30 
Larwood. — 
London, Biſhop, and 
Dr.Lancaſter. 313 
Marriot. 26 
Martin. 138 
Moor. 10 I 

Morris. 


Murden Pariſh. 
2 Pain, 
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Pain, Y 
Peckh 


The King v. 


Knight v. . 
Knight v. Donning. 
Knight v. Keech. 
Knight v. Symms. 


L. 


Lacy v. Williams. 

Lake v. Raw. 

Lamb v. Archer. 

Lambert's Caſe. 

Lambert v. Thurſton, _ 
Lampton v. Collingwood. 
Lane v. Cotton. | 
Langford v. Webber. 
Leaver v. Hobbs. 
Lawrence, v. Atherton. 
Lawſon, v. Story. 

Lea v. Libb 

Lee's Caſe. 

Leech v. Thomſon. 
Leech, Sir Simon, 
Leigh v. Brace. 
Leonard qui tam U. Beech. 
Lewis v. Weeks. 
Linſey v. Clerke, Mil. 
Liſle's Caſe, 

London City v. Clerke. 
London City v. Vanacre. 
Lovelace, Led, hi: Caſe. 


d v. Ople. 
cb Willows. 


2 


26 | Machin 


8 | Newcomb v. Harvey. 4 


M. 


Mallack v. 
Martin v, WI 
Maſon v. Abdy, 

| Maſters v. Lewis. 
Matthews v. 


» 


Matthews V, Erbo. 4 
Meredith v. Allen 


Mordant v. Thorold. 
Morris v. Gelder. 


Moſely v. Cocks. 
Murgatroid v. Law. 


N. 


Neath v. Reeve. 


Newton v. Trigg. 
Nichols v. Pawlet. 
Nightingale v. Fowils. 


wardens. 


O. 


Obrian . Ram. | 
_ v. Wiſeman, 

Idham v. Pickering. 
Orbell v. Ward. 
Ormond, Duke, v. Bierly. 
Oſmere v. Sheafe. 


verſus Moulton, Page 476 
21 


Midgley & 4 v. Lovelace. 


Northampton Mayor and Church- 


dn 


' 


| 


be Table of the Names of the Caſes. 


p. 
Page cet ſ Warts. 
= * v. Stedman, 
Partrick, 
Panton v. Tertenants of Hall, 109 
Parker v. Harris, 934 
Perker v. Mellor, 398 
Parkburſt v. Foſter, 417 
Parking v. Titus, 19 
rkinſbq's Caſe. | 99 
trick ©, Balls. 390 
Pembroke, Lord, hir * 11. 
Penroſe v. Welch & «/, T 
ys vs Low. 


pett v. Inhabitants of Wingfeild 


2 
Phillips v. Bury. 100 
pliſſe v. Smith. 498 
Plymouth Corporation v. Colle, 
2 
Pool v. Gardner. bt 
Prigg v. Adams. © L 
Prince v. Moulton. * 
Provoſt's Coſt. 168 
puleſton. . Warburton, gol 
Pullen v. Palmer. 328 
Pullen v. Birkbeak. 453 
* y 
| 151 
R. 
Rawlins v. Vincent. 124 


Rawlinſon v. Oviett & . 96 


Redſtaw v. Heſter. : 353 


= v. Long. 309 
enew u Axton. 3 
1 | 


iy v. Daly: 
[Smonds v. Cud more. 


| Reynell werſas Long, Page 315 
Rice v. Langford. 140 
Riding v. Edwin a Fleet. 145 
Rodney v. Strode. 19 
Rogers v. Mahoe. 1 
Rogers v. Cook. 2235 
Roſewell v. Prior. 454 
Rottenhoffer v. Lenthall. 136 
Row v. Gatehouſe. 379 
Rowly v. Roiſton. 2 
Rowsby v. Manning. 158 
Rudd v. Birkenhead, 144 

8. 
Saint Leger v. Pope. 322 


Salisbury, Biſhop, v. Philips. 505 


Sallebury” A 9g Caſe, 181 
Salter v. Kidgly. | 76 
Sanders v. Huſſey. 9 
Sanders Owen. 426 
Sarsfeild v. Witherly. 82 
Savill v. Roberts. 416 
Seymour v. Greenvil. 283 
Shadow v Painter; 424 
Shaw's 9 ſe. 45s 
Sheers's (Sir George) Caſe. 8 


Shermanbu * Bolney. 279 
Shoreditch 5. ariſh, 6 
Shotter v. Freind. 
Shuttleworth ©. Garnett. 


Simpſon u Merrell. \3 
inner v. Kilby. 97 
Smalcomb os, Sherifs' of London, 

41 
Kemp. 205 
Smith Sea. 100 
Tonſtull. 3 

Smith's (Sir Ja —_ Caſe. 217 

Spark v. Cr 432 

Starkey v. Cheeſmian, 509 


Stephens 
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Stephens verſus Etherick. Page 86 
Stephens v. Squire. 362 
Stokeld v. Collington. 208 
Swift v. Heath. 109 


T. 


Tallant v. Germy. 
Temple v. Killingworth. 
Theobald v. Long. 
Thermolin v. Sands. 
Thursby v. Helbott. 
Tilney v. Norris, 
Tippin v. Coſen. 
Tonkyn v. Crocker. 
Tovey v. Pitcher. 
Treverton v. Hicks, 
Trevilian v. Seccomb. 
Tucker v. Hedges. 
Turbervill v. Stamp. 
Turner , Felgate. 
Tyly (Sir Joſeph) v. Morris, 


V. 


Vanacre v. Spleen. 
Vaughan v. Lewis, 
Venables v. Daffe. 
Vinkinſtone v. Ebden. 


1] Watſon v. Clerke. 


W. 


Walker verſus Stohoe. Page 367 
Walwyn v. Smith. 206 
Wangford and Brandon Pariſhes, 


449 
69, 75 


Whaly v. Reynolds, 403 
Wharton v. Liſle. 263 
Whitechappel and Sepney Pariſhes. 
4 
Whitehall v. Squire. — 
Wilkyns v. Wilkyns. 89 
Willett v. Tydy. 188 
Williams o. Harriſon & . 160 
Williams v. Williams. 269 
Wilſon v. Law. 331 
Winter v. Loveday. 427 
Woolridge v. Cloberry. 149 
Woodyer v. Greſham. 415 
Wootton Rivers v. Marlborough 
[nhabitants. 363 
Y. 
Yard v. Ellard. 462 
Yaxly's Caſe. 291 
Yeomans 9. Bradſhaw. 373 
Young v. Inhabitants of Telſtomb.7 1 


Young v. Rudd. 347 


DE 


Ll 


| 
| 
| 
| 


D E 


Term. Sanct. Trin. 


3 Jac. II. in Banco Regis. 


_—_— 


4 


—B 


Rogers verſus Mayhoe. Hill. 2 & 3 Jac. IL 
Rot. 126. 


Judgment ed in B. R. and the Defen- ror depend- 


ing, cannot 


dont. pleaved in Bar, that he ante diem impe- b, fee 


trationis Billæ prædictæ had bzought a CUrit ok in Bar to an 
Erroz on that Judgment which was itil depending; and 48" of 
upon a Demurrer to this Plea it was adjudged, that judgment. 
this Matter could not be pleaded in Bar, tho' it might be 
pleaded in Abatement, as may be ſeen in the Caſe next 


following z and thereupon the Plaintiff hav Judgment. 


T* Plaintiff bzought an aAckion of Debt on a wiit of Er- 


Aby werſus Buxton. Hill. 2 & 3 Jac. II. 
Rot. 116. 


ÞJS was likewiſe an Acklon of Debt on a Judg- where i: 
ment had. in B. R. and the Defendant pleaded in . — | 
Abatement, that he ante diem, &c. had bought a CUrit of — 85 
Etroz on that Judgment which was till depending, and 
upon a Demurrer to that Plea, it was adjudged that the 
TUrit ſhould abate, | 

The Repozter makes a Quzre in this laſt Cafe, and 
refers to the Caſe of * verſus Lenthall, * 


a_—_ 


2 


5 Term. S. Trin. 3 Jac. II. B. x 


i — 
* Rowley 
| verſus Roy» 
4 fron. Irin. 
if J WIII. B. N. 
\ Rot. 390. 
Dyer 32- 
Cro. El. 557, 
2 Vent, 261, 
| 396. 
ay m. 100, 
1 Mod. 121, 
Sid. 236, 


Curia. 


it was adjudged to the contrary, (viz.) that a Crit of 
Erro depending is no good Plea to an Action of 
Debt on a Judgment; and cited a * Caſe where, in an 
Ation of Debt on a Judgment, the Defendant pleaded a 
Crit of Erro2 depending, neither in Abatement, nor in 
Bar, but concluded his Plea thus, (viz.) Petit, &c. if he 
ſhould be compelled to make any farther Anſwer, pending 
that Wirtt of Erroz, and this was adjudged i; and the 
Delendant was ruled to anſwer over. 


Doyley verſus Walker. Hill. 2 & 3 Jac. II. 
Rot. 


Cire Facias againſt an Executoz (upon a Judgment in 


Cjectment against bis Teſfatoz) quare plenariam poſ- 
ſeſſionem, &c. & Exccutionem de damnis, &c. habere 


non debet, the Defendant pleaded a frivolous Plea, to 


which the JIlaintiff demurred, 
And now the Counſel foz the Defendant waived the 


Plea, and took Exceptions to the CUrtt, (viz.) becauſe the 
cfendant who was Executoz is not named, oz ſet fozth 
in the Crit, to be Tertenant of the Lands recovered ; and 
it hall not be intended that he was, becauſe a Defendant 
in Ejertment is always ſuppoſed to be a Diſſe(ſoz, and 
that by his Death the Lands deſcend to his Heir at Law; 
and therefoze fo2 Default of this Allegatfon, the Plaintiff 
cannot have Judgment koz the Poſſeſſion, o: Damages, be- 
_ the CUrit being not good foz Part, 18 bad fo? the 
hole. | | 
The Court inelined to that Opiuton, which the Plaintiff 
perceiving, bjought a new CUrit of Sci“ fa, and mend⸗ 


ed the Fault. 
ut the Repozter was of Opinion, that the Plaintiſt 


in this Caſe might pꝛap to have Execution, &c. (ſuo peri- 


culo) and fo} this ſee 3 Cro. 872. ſo where a Sci' fa' is 
brought to have Execution of Seiſin, &c. upon a Judg- 
ment in a real Acton, and the Tenant is warned, and 


pleads Non-Tenure. 


Renew 


Term. S. Trin. 3 Jac. II. B. R. 2 


Renew werſus Axton. Hill. 2 & 3 Jac. II. 
Kot. 708. 


be was a ſpecial Action on the Caſe on a Bill $tatute of 
1 of Exchange bzought by the Indorſee againſt the Limitarions, 
Drawer. — 


The Defendant Proteſtando, that the ſaid Bill of Ex- brought on 
change did not concern Yerchandize between Merchants, ot 
their Factozs 02 Servants, pro placito quod ipſe non aſ- * 
ſumpſit ſuper ſe infra ſex annos, &c. 

The Plaintiff demurred to this Plea, ſuppoſing a 
Bill of Exchange to be a Specialty, and ſo not within 
the Statute of Limitations z but the Court was of an- 
other Opinion, (viz.)- that it was a good Plea, and ſo 


gave Judgment fo2 the Defendant. 


Dickens verſus Greenvill. Hill. 21 & 22 
| Car. II. Rot. 1107. 
n Eject- 


12 Ejectment a ſpecial Uerdict was found, which de. 1, Phe. 
pended in Argument until Eaſter-Term, 3 Jac. 2. at Term ex- 


which Time the Term ſet kozth by the Plaintiff in his — pends 


Declaration expired; and thereupon the Court was a 

moved fo2 a Rule to enlarge the Term, and the Defen- Rule was 
dant was required to conſent, which he refuſing, the e ve 
Court, upon pzoducing ſeveral ancient Rules made in ſuch * Sehe 


Caſes, did * enlarge the Term, without the Conſent of — 


utchins it, 


the Defendant. ver. Baſſer 


Smith verſus Tonſtall. Hill. 2 & 3 Jac. II. 
Rot. 69, 


Na ſpecial Acton on the Caſe, the Plaintiff declared a&ion ein 

as Adminiſtrato2 durante minore æſtate of R. S. Exe- — * 
cutor of the laſt Will and Teſtament of R. S. his Father, unt 6. © 
ſetting fozth, that the Teſtatoz R. S. in his Life-Time confeling a 
bad obtained a Judgment foz 1001. againſt W. 8. who J asg 
was likewiſe indebted to the CTeſtatoz in another 100 l. | 
fo2 Rent; and that after the Death of the ſaid Teſtatoz, 


the Plaintiff had Judgment on a Scire facias to have 
| B 2 Execution, 


—— 2. — i, — — 


«* 4 — 
4 - „ 


Term. S. Trin. z Jac. II. B. R. 


Execution, &c. and that he intending to take out Exe⸗ 
cution, and 2. bung an Aﬀton of Debt fo} toe 


Rent in Arrear, (the lad W. S. being then poſſeſſed of 
Goodg and Chattels ſufficient to diſcharge the hole) 
which being very well known to the Defendant, be of his 
Malice and Covin with the ſafy W. S. did conſpire to 
defent the Plaintiff of his Execution, and of recovering 
the Money foz Kent Arrear, pzocured the ſatd W. 5. to 
confeſs a Judgment for 160 1. (of ſuch a Term) to one 
W. N. ubi revera the faty W. 8. did not owe any Thing 
to the ſald W. N and that he ſued out Execution upon 
this feigned Judgment, by Aifrtue whereof be ſeiſed all 
the Goods and Chattels of the ſaſh W. 8. which he 
efloined to Places unknown, and converted to his own 
Ale, by Reaſon whereof the Plaintiff loſt his Debt. 

The Defendant demurred to this Declaration fo? 
Matter in Law, ſuppoſing that this Action would not 
lie; but it was adjudged that the Aﬀton would lie, and 
thereupon the Defendant Tonſtall bzought a CUrit of 


Erto in Parliament, where the Judgment was af- 


Incertaint 
in a Repli- 
cation makes 
it 4ll 


* Seo 6H. 
7. 6. how 
ſuch a Tra- 


firmed, 


Fortune verſus Manucaptors of Davis. Hill. 
2 & 3 Jac. II. Rot. 73. 


Cire Facias upon a Judgment obtained againſt Davis 
(the Principal) to have Execution againſt his Ball, 
who plead Exccntio non, &c. quia dicunt quod ante emana- 
tionem prædicti primi Brevis de Scire facias, and befoze 
the Tſſutng fo2th alicujus Brevis of Ca. fa. againſt the Puin⸗ 
c(pal, he (the Punctpal) died ; & hoc, &c. 
The Plaintiff replted, that the Pzſincipal is living, 
(viz.) at H. in the Countp of, &c. and“ traverſed, that 
he died befoze the Jſſuing fozth of any Ca. ſa. and upon a 


verſe ought Demurrer to this Replicatton it was objefted, that the 


to be taken. 


Plaintiff had traverſed the Death of the Puncipal ante 
emanationem prxd* Brevis de Ca. ſa. when there was no 
ſuch TWrit fet fozth by the Defendants in their Plea; 
but only a general Allegation, (viz.) ante emanationem 
alicujus Brevis de Ca. ſa. which is incertain; therefoze the 
Plaintiff tn his Replicatſon ought to have ſet fozth the 
certain Time when the Ca. ſa. iſſued againſt the Pzincipals 
and that the Sheriff returned non eſt inventus ; —— 
| 2 | ebt 
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Debt on a Bond foz Perfozmance of Covenants in an 
Indenture; the Defendant cannot plead Perfozmance ge- 
nerally without letting fozth the Indenture. 

And koz this Reaſon the Replication was adjudged Curt. 
ill; and the Court being ready to give Judgment, the 
Plaintiff pꝛaped Leave to diſcontinue, which was granted, 


Evans verſus Cramlington. Paſch. 2 Jac, II. 
Rot. 192. 


1 was a ſpecial Action on the Caſe bzought up» vent. 309. 
on a Bill of Exchange; which was thus: The De- 5 C. 
fendant Cramlington dzew a Bill of Exchange foz 500 l. N 
upon one Rider, payable at 25 Days Sight to one Price, change 
02 Oper, fo2 the Uſe of one Calvert; Price endozſed this «gain tho 
Bill to the Plaintiff Evans, which was accepted by Rider, aver bo 
but he did not pay the Boney on the Day; and thereupon che Ba- 
the Plaintiff Evans who was.the Endorſee bzought this dorſes 
Adlon againſt Cramlington the Drawer. 
The Defendant Cramlington (after Oyer of the Bill) 
pleaded that Calvert (who was named the Ceſtui que Uſe 
in the Bill) was an Officer in the Ercile, and indebted 
to the King in ſuch a Sum, and that upon att Exche- 
quer Pꝛoceſs at the Suit of the Ring, this 5ool. wag 
extended in his Hands. 
And upon a Demurrer to this Plea, there were 
two Points made: 
1. Uhether by the CUo2ds of the Bill, Calvert had ſuch 
an Jntereſt in the Money, that befoze it was paid to 
Price, o; Oper, it might be extended as the p2oper 
Goods of Calvert, ko: his Debt due to the King; 02 
whether he had only an equitable Right to receive and 
have the Money after it was paid to Price; 
2. Uhether Price had ſuch an Jntereſt in the Money 
by the CUlozws of this Bill, that he might lawfully in⸗ 
dozſe and align it to another by the Cuſtom of Mer. 
. Chants ; 02 whether he had only a bare Authority to te- 
ceive it fo2 the Uſe of Calvert. 
And akterwards in Eaſter-Term, 1 Will. it was ad- 
judged by the Chief — Holt and the Court fo2 the 
Plaintiff ; becauſe Calvert had only an equitable Intereſt, 
and not a lawful one, to have the Money; foz he could 
not maintain an Action on this Bill againft Rider. 4 f 
a elldes 
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The Court 
of King's 
Bench never 
gives Judg- 
ment upon a 
Convittion 
in another 
Court, 


18 161. 
G 
A Fault in 


tion cured 
by the Ver- 
did. 


the Doc lara - 


"Beſides the Endozſement of it by Price to Evans, 
(the Plaſntiff) was fo2 Clalue received of the Plaintiff by 
Price, and ſo he received that very Money to which Cal- 
vert had an Equity; and therefoze he was reſponſivle in 
Equity to him; but the Sum demanded by the Plaintiff 
Evans is not that Sum, but another due to him koz Ga- 
lue received, in which Sum Calvert was not concerned; 
and fo2 theſe Reaſons the Monep now in Demand was 
not extendable; and therefoze this Plea was adjudged 
lll. 
aAſterwards the Defendant bzought a tit of Erroz in 
the Exchequer Chamber upon this Judgment, and in 
Eaſter-Term, 2 Will. &c. the Judgment was affirmed, 


The King verſus Baker. f 
. 
T pe Defendant” was indied and convicted at 

Kingſton upon Hull, fo; (peaking ſeditious Tlozds, 
&c. and the Pyqoceedings being removed into B. R. by 
Certiorari, the Court was moved to give Judgment. 

But this Motton was oppoſed, becauſe it was irregu- 
lar, fo} the Court of Ring's Bench never gives Judgment 
upon a Conviction in another Court; but the Pꝛadice is, 
if, (after Jue joined in another Court and the Judi#- 
ment is removed, the Party is always admitted to waive 
the Tſſue below, and to plead de novo, and to go to a 
Trial upon an Iſſue jofned in this Court, 

The Court dire#ed a new Trial, and Baker was found 


guilty by a ſecond Aer dick. 


Jefteries, Mayor of London, werſus Watkyns. 
Hill. 3 Jac. II. Rot. 


N Action upon the Cuſtom of London againſt the 

Defendant being no Freeman, but a Merchant 
Stranger, for not weighing Goods, &c. at the common 
Beam. 

After a Uerdi (but againſt Evidence) foz the Plain⸗ 
tiff, it was moved in Arreſt of Judgment, that the 
Plaintiff had ſet fozth in his Declaration a Cuſtom, that 
in Conſideration the Mapoz, &c. and their Pꝛedeceſſozs 
at their pzoper Charge had maintained a Common goo 

2 | {me 
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Time out of Bind fo2 weighing Goods, and Servants 
to attend, &c. all fozeign Merchants, who ſhould im- 
pozt any Goods 02 Merchandise to be ſold by (eight, 
uſi fucrunt to bing them to this Beam to be weighed, 
and to pay ſo much ko every Pundzed Weight; and al⸗ 
ſigned foz Beach, that the Defendant at fuch a Cime 
had impozted (0 many Barrels of Raiſms, &c. which he 
had ſold without bzinging them to the Beam to be 
weiligen. | | | 

Now the Objection was, that the Plaintiffs had not ye1verr. 3e. 
well applied the Cuſtom to the pzeſent Cale; becauſe 5 220. 
they did not aver that the Barrels of Nallins thus im. hroun. 
pozted were ſuch Goods as were (old by Weight; koz the 177. 

Dale of Goods not uſually ſold by Weight, is no Bzeach Morel! 5 
of the Cuſtom, upon which this Declaration was Sid. 202, 203 
founded. 

Jt was likewiſe objecked, that the Plaintiffs bad not 
alledged, that the Defendant had not paid the cuſtomary 
Toll fo2 weighing; koz if he had paid it ſecundum ratam, 
it had been good to diſcharge him from the Fozmality of 
welghing at their Beam. 

But thzee Judges againſt Juſtice Allibon were of Opt⸗ 
nion, that theſe Faults were cured by the Ger dict. 


Chorley werſus Haſlewood, on the Crown- 
ſide. Paſch. 3 Jac. II. Rot. 260. 


RROR to reverſe an Dutlawzp in B. R. and the Et» rrror to re- 
ro2 was aſſigned per Attornatum, without a ſpectal verſe n 
Rule of Court fo2 that Purpoſe z and this being objected — 
againſt the TUrit, a Difference was taken to maintain per Atter:a- 
the Pzatice, (viz.) where the Erroz appears upon the , "** 
Face of the Reco2d, it may be aſſigned well enough per 
Attornatum, and to p2ove it there was a Caſe cited, 
4 Lo 22. but no Opinion was given in the pzincipal 
aſe, | ; | 


Hacket verſus Herne. Mich. 36 Car. II. B. R. 
Rot. 214. 3 Med. 134 


E an Acton of Debt on a Mutuatus, bzought in the "ar fore 
Common Pleas by Herne againſt Father and Son, the el. ende 
Plaintiff had Judgment againſt both; and now the Son en 


ror by one, 


5 alone nor goo 
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alone bzought a CUrit of Erroz in B. R. and upon a De- 

murrer to the CUrit, it was quoſhed, becauſe both of 
them ought to join in this Urit; and ik one of them ſhould 

refuſe, he ſhould be ſummoned and ſebered: Now where 

there {is Judgment againſt ſeveral, (f one alone ſhould 
„vel. 208. be permitted to bung a TUrit of Erroz, this Jnconve- 
+ ©r0-93- nlency muſt neceſſarily enſue, (viz.) that ebery Defendant 
; Cro. 314. might bung a Crit of Erroz by himſelf, and by that 
Means delay the Plaintiff from his Execution ſoz a long 
Time; and from having any Benefit of his Judgment, 
tho' (t might be affirmed once, oz oftner. 


Lake verſus Raw. Trin. 3 Jac. II. Rot. 


Rxecutor Dee againſt an Executoz, who pleaded, That 
ploaded, big Teſtatoz entered into a Bond in ſuch a Pe- 
rar his 1" nalty to I. S. conditioned to pay ſo much Money, which 
ed inton Wag not yet pald, beyond which he had not Aﬀets, 


Bond, but 
did not ſay pro vero & juſto debits, yet good. 


To this Plea the Plaintiff demurred ſpecially, and 
ſhewed (oz Cauſe, that the Defendant did not aver (as 
he ought) that the Bond was entered into by the Teſta- 
to} pro vero & juſto debito. 

 Cro.8. 55, But the Court held the Plea good without ſuch an 

Med Averment z foz it ſhall be intended the Bond was given 
fo} a juſt Debt, and the Obligation it (elf ſhall be ſuffict- 
ent to charge the Cxecutoz, tho' be had not received any 
Monep of the Teſtatoz's. 


Trevelian verſus Seccomb. Trin. 3 Jac. II. 
B. R. Rot. 788. 


: Plea of ten # & = Detendant pleaded ten Outlawries of the 


Outlawries Plaintiff on mean Pꝛoceſs, in Diſability of his A- 
in e {ont now bzought, and pzayed Judgment if any Anſwer 


1« double, 


Nea he Ollght to be made whilſt thoſe Dutlawzes are unreverſed, 
Maint is : 
As — diſabled by one Outlavry as by the other Nine. 


The Plaintiff demurred, fo2 that this Plea was dou⸗ 


ble, and the Cauſe depended in Court till Michaelmas 
| 3 Term, 
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Term, Anno 1 Will. when it was argued, that the Plea 
was not double; fo2 this is in Mature of a Plea in Abate» 
ment, in which Sozt of Pleas ſeveral diſtinct Matters 
map be alledgedz and therefoze Duplicity is not a good 
Exception to a Plea in Abatement, 
Beſides there is a Diverſity between a Plea in Bar, | 
and in Abatement as to Duplicity in Pleading; foz in a 
Plea in Bar, Duplicity of Matter makes .the whole 
Gold; but tis not ſo in a Plea in Abatement, and kor . | 30 
this Purpoſe the Caſes in the * Margin were cited. 4 H.6. 16. a. 
But the Tourt anſwered there was a Difference be- 
tween a Plea of an Outlaw in Diſability, and other 
Pleag in Abatement; and that this Plea was ill foz Du- 
plicity, becauſe the Plaintiff is diſabled ag well by one 
Dutlawzy, as by all the other Mine, to which ſeveral An- 
ſwers are required, and afterwards Judgment was given, 
that the Defendant ſhould anſwer over fox Duplicity. 


Sanders verſus Huſſey. Trin. 8 Will. in C: B. 


Rot. 466. but adjudged in Michaelmas 
Term following. 


N Replevin fo2 taking his Cattle, &c. the Defendant Lure. 
avowed the Taking, fo2 that he tempore quo, &cc. ſei - Cn — 
ſieus fuit, and was till keller of the Place where, &c. 7 gl. 
and foz that the Cattle were there Damage-feſant, he iy without 
took them, &c. — 
The Plaintiff demurred ſpecially, and chewed the In- is not good. 
certainty of the Avoury, fo? Cauſe of Demurrer ; foz that 
the Defendant did not ſet fozth of what Eſtate he was 
ſeiſed either in Fee-ſimple, Fee-tail, or for Life, &c. but only 
a gencral Seilin which is not traverſable z and this was 
adjudged ill, and held foz Subſtance z thereupon the 
Defendant pzayed Leave to amend upon Payment of 


Coſts ; to which the Plaintiff conſented, Vid. poſtea 
Scilly verſus Dally. S. P. 


| Langford verſus Webber. Hill. 2 & 3 Jac. II. 
B. R. Rot. 965. | 


N Treſpaſs fo taking and impounding his pozſe in 12 158 


the Pariſh of Bratthn Clobelly in Cornwall, fine ra- In « Juſtifi- 


tionabili cauſa, &c, cation for a 


Treſpaſs, the 
Defendant pleaded, that * Poſſeſſonaty; fuit without ——_— Tide, wor — 


4 


— 


* 


10 
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Frontra for 


the Defen- 
dank. 


* Seale werſ. 


Binion. 


2 Mod, 70. 


The Defendant juſtified, foz that one I. S. tempore 
uo, Sec. legitimè poſſeſſionatus fuit ; and pet was poſſeſ. 

of and in a certain Cloſe of bim the ſaid T. 8. called 
Hayes fn Bratton, &c. afozeſatd, and foz that the ſat 
Pole codem tempore, &c. was there Damage-fealant, 
the Defendant as Servants to the ſatd T. S. and by his 
command took and tmpounded the Hozle as he lawfully 


might, &c. 
And upon a Demurrer to the Plea, it was argued fo? the 


- Plaintiff, that it was til; becauſe the Defendant had not 


made any Title to I. S. of this Cloſe ; tos tis a Rule in 
Pleading, that in all Juſtifications for Treſpaſſes, the De- 
fendant in bis Bar always makes (uch a Title to himſelf 
to the Lands in which the Treſpaſs is ſuppoſed to be done, 
that it map be traverſed by the Plaintiff; and upon which 
an Iſſue may be takan, &c. but ty this Caſe the Detendant 
had only pleaded generally, that W. S. was poſſeſſed ; and 
the Poſſeſſion being not traverſable, the Plaintiff cannot 
make any Anſwer to it. 
On the other Side it was argued, that the Bar was 
good, becauſe the PlaintiM might reply de injuria ſua pro- 
ria, oz be might confeſs, and avoid the PofſeMon by 
Laa ſome ſpecial Matter, &c. beſides in Actions of 
reſpaſs, a Man map vefend himſelf meerly upon the Poſ- 
ſeſſion which is a good Bar to every Man who hath not a 
better Title; and "tis generally admitted, that the Plain. 
tiff may maintain an Action of Treſpaſs meerly upon bis 
PoſſeMon, therefoze what Reaſon can be given, why aan 
may maintain an Atton on his Poſſeſſion, and cannot defend 
bimſelf in an Action bzought againſt him upon ſuch Pol. 
ſeMon z but Judgment was given, that the Bar was ill. 
* Tria. 27 Car, 2. in C. B. Rot. 1702. the like Juſtiſica- 
tion in Treſpaſs foz taking his Cattle; and upon a De. 
murrer it was adjudged good without ſhewing any other 
Title than the PoſſeMlon, and a Copy of the Recozy wag 


now pꝛoduced in Court. 


Term. Sanct Mich. 


Anno 3 Jac. II. in B. R 1687. / 


— — — 


b - 


EBT on a Bond againſt the Defendant as Exe- s Lov. rar. 
cutor, and in the Margin of the Declaration 


1 Vent. 263. 


Jennings verſ Hankyn. Trin. 2 Jac. II. Rot. 1 11. 
1 the County was witten thus: Cheſter, fl. And s. C. 

the Plaintiff declared upon a Bond made bp Plea to the 
the Defendant's Teſtaroz, ſealed and delivered apud Tar- Jurtſdicten 


* 5 . * ſt 
vin in Com. prædict, &c. in Time, for 0 
if the De- 
p fendant pleads in Chief, that Advantage is loſt. 


The Defendant pleaded plene adminiſtravit, and at the 
Trial the Plaintiff had a Uerdict and Judgment. 

And now it was moved in Arreſt of Judgment, that all 
the Pꝛoceedings were coram non judice, becauſe it appear- 
ed upon the Face of the Recozd, that the Bond was made 
at a Place within the Jurisdiction of the County Palatine 
of Cheſter, ſo that by the Plaintiff's own ſhewing, this 
Court hath no Jurisdiction of this Cauſe ; foz local Ac- 
tions cannot be maintained in any other Places but in the 
County Palatine where they ariſe z and tho' this Alton is 
not local in its Nature, yet the Plaintiff having made tt 
ſo in his Declaration, he hath thereby barred bimſelf to 
dave an Action in this Court. 


1 C 2 Co 


— - — 
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Curia. To which it was anſwered, and ſo adjudged by the Court, 
that the Defendant had loſt that Advantage which he might 
have, if he had not pleaded in Chief, foz he ought to have 
come in Time and pleaded to the Jurisdifion, &c. but now 
he is fozecloſed to ſay any Thing againſt (t, having admit- 
ted the Jurisdtifton by pleading in Chief; fog this Court is 
not ike aye of a limited Jurisdiction, bolding Plea of a 
Ciniſe @ Without, tos in ſuch Cale alt is vod ag co- 
uin not. juict ; but tts ot àu umverſal Jurtod aon and 
Superintendency, and the Countp Palatine it ſelf was de- 
rived out of the Crown, therefoze tis ſubozdinate ond not 
at all erempted, and ſo differs from that Caſe where the 
Plaintiff declared on a Bond, and ſet fozth that it was 
made at Bourdeaux in France, fo; tn ſuch Caſe this Court 
never had any Jurigdiction, becauſe the Matter did ariſe in 
a fozeign Nation. 

Beſides the Plaintiff declared againſt the Defendant as 
in cuſtodia Mareſchalli, ſo that ft appears he was out of 
the County Palatine, and therefoze there would be a Fat- 
lure of Juſtice (f he had no Remedy in this Court. 

Nota, That in Trinity Term, 1689, there was the like 
Cute in this Court between Smith verſer Septon; and the 
line Exception was taken in Arreſt of Judgment, but the 
Platntiff had Judgment upon the lame Reaſon, and in that 

aſe this of Jennings was cited, and held to be good Law. 


Parkyns verſus Titus. Mich. 2 Jac. II. Rot. 122. 


3 Nod. 132 DL Rr of a Judgment in C. B. where the Caſe was thus: 
Lev. 255, L fl In Treſpaſs fo2 entering his Cloſe and treading 
"2 down his Gzaſsz the Defendant pleaded, that the Place 
Cultom eee, &c, is two Acres of Land, which is the Frechold 
pay lo muc® of the Defendant and of the Earl of Effex, and that he (the 


for an Ad. Defendant) in bis own Right, and as Batliff of the ſald 


meg, Earl, juſtifled the Entring, Ke. 


as the Land is really worth per Acre at the Time of the Admittance, is good. 


The Pſatntiff replled, that the tald two Acres of Land 
are, and Time out of Mind were, Parcel of the Manoz of 
B. and demtiſed and demffable by Copy of Court-Roll, of 
which Banoz unde, &c. the Defendant and the ſaid Earl 
are, & codem tempore quo, &c. were (etſed in Fee, and 
that they by their Steward at ſuch a Court held on 12 a 

2 | Y, 
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Day, had granted to the Plaintiff, amongſt other Lands, 


the (aid two Acres in Fee by Copp of Court-Roll, ad volun- 
tatem Dominorum ſecundum cons', &c. and that be was ad⸗ 
mitted, &c. and entered and was poſſeſſed, and that the De- 
fendant committed the Treſpaſs with his Cattle, prout, &c. 
The Defendant rejoined ws bene & verum eſt, that the 
ſaid two Acres are Parcel of the Manor of B. and that they 
were granted to the Plaintiff in Fee by Copy, prout, &c. 
but he farther ſaith, that all the Lands in the ſald Copy, at 
the Time of the Gzant, were of the pearly Clalue of 28 J. 
and that the ſaid Plaintiffs, by their Steward, had ſet a 
Fine of 35 |. upon the Admittance of this Defendant z and 
avers, that the ſame was a reaſonable Fine, and that fo2 
Non-payment thereof he entercd fox a Foxfeiture. 


The Plaintiff ſutrejoined Proteſtando, that the 351. was 


not a reaſonable Fine, &c. pro placito he ſaith, that Time 
out of Mind there had been a Cuſtom in the ſald Mano, 
that any Perſon 02 Perſons who ſhould be admitted Tenant 
02 Tenants to any cuſtomary Lands o; Tenements held of 
the ſald Mano? by Copp of Court-Roll, ſhould pap and have 
uſed and ought to pay to the Lo2d 02 Lo2ds of the ſald Ma- 
no2 foz the Time being, fo2 a Fine, foz the Admittance to 
ſuch cuſtomary Lands and Tenements, tantam denariorum 
ſummam quantam terræ vel tenementa valebant per Annum 
tempore talis admiſſionis & non amplius, and that the 
Lands, &c. were of the Clalue but of 28 J. per Annum, at 
the Time the Plaintiff was admitted, which 28 J. he tender- 
ed to the Defendant himſelf, being then in Court; but he 
refuſed to accept it. 


> 
The Defendant vemurred, pretending that this was a- 


frivolous Cuſtom, and not good koz the Incertaintp, be- 
cauſe the Aalue of the Land is always incertain, ſometimes 
of a greater and ſometimes of a leſs Galue, and ſo there 
cannot be any Certainty of the Sum which the Lozd is to 
have fo2 a Fine; but tis in the Power of the Tenant to 
make the Fine of a very low Clalue by not cultivating the 
Land, 

Then an Objection was made as to the Fozm of 


Pleading, (viz.) that the Plaintiff had not aſſigned any cer - 


tain Time fo2 the Clalue of the Lands; he only ſets fozth, 
that thep were of the Clalue of 281. per Ann. tempore ad- 
miſſionis, which laſt Nous muſt be applied to the Payment 
of the Boney, and not to the Ualue of the Land, 


But 
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But the Judgment was affirmed, and this was adjudged 
a good and reaſonable Cuſtom ; and a Judgment was cited 
in Point in the Lozd Ch. Juſt. Hale's Common-Place Book, 
in the Libzary at Lincolns- Inn, Tit. Copyhold, and the 
Fozm of [leading was likewiſe held good. 


Jefferies verſus Snow. Trin. 3 Jac. II. Rot. 675. 


Treſpaſs a- „ r paſs againſt the Defendant by the Name of William 
pan — Snow. Baronet, who pleaded in Abatement, that at 
who pleaded the Time of the Bill purchaſed, he was and pet 1s a Knight 
in Abate- and Baronet, and becauſe he is not called Knight as well as 
ment, that Baronet, he pzaped Judgment, &, 

Knight and And upon a Demurrer to this Plea, the Court ſeeming 
Baroner, and tg be of Opinion that it was good; the Plaintiff pꝛaped 


115 Leave to amend, and bad it. 
Hull's Caſe. 


| R. Hull, a Gentleman at the Bar, being choſen ©- 
— — verſeer et the Pooz of the Pariſh of Stoke Nay land in 
raxed to the Suffolk, made a Rate, in which he charged the Quit - Rent of 
Poor, ſeveral Manos within the Pariſh, in Pꝛopoztion to the 
pearly Calue thereof, which Rate was tendered to two Ju- 
ſttces of the Peace to (ſign, but they refuſed becauſe the 
Quit-Rents ought not to be tared; whereupon the Over⸗ 
ſeer, upon Application to this Court, obtained a Rule to 
enfozce the Juſtices to ſign it, which was ſtrongly oppoſed, 
becauſe no Inſtance could be given that ever the Quit- Rents 
were charged, but the Court ozdered the Rate to be (ſigned, 
and a CUarrant to diſtrain; ſo that if any Perſon thought 
himſelf aggrieved, he might replevy, and the Matter in 

Law bzought in Queſtton. | 


Whether 


The King verſus Darby. 


— N Information was exbibited againſt the Defendant 
tory Words Darby, an Attoznep of the Common Pleas, fo 
ſpoken of « ſpeaking ſcandalous and repzoachful Clozds of Sir John Key, 
ſutice of Knight of the Shire for the County of York, and a Juſtice 

of Peace, &. concerning bis ſaid Office of a Juſtice of the 


Peace, and the Exerciſing thereof. 
2 And 
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aud upon a Demurrer to this Jufozmation, it wag ar- 

gucn, that it would not lie fo2 ſcandalous Mos ſpoken 
onlp of a particular Perſon z becauſe he might have an A⸗ 
(tion on the Caſe to recompence him in Damages; tis 
true ſuch a Proceeding might be warranted oz Libels, oz 
fo diſper ſing Defamatozy Letters, becauſe by ſuch Means 
the publick Peace might be diſturbed, and Dilcode f0- 
mented amongſt Netghbours which might at loſt be a 
publick Injurp; but there is no ſuch Thing alledged in 
this Caſe, only Mezds in common Diſcourſe, foz which 
an Aston on the Caſe might nie, but no Inkozmation. 

On the other Side, it was wiiſted, that this Jnf02mg- Econtrs, 
tion was founded on {uctent Matter; becauſe this Pꝛo⸗ 
ſecution is not only as it reſpects the Perſon of sir John 
key; but it relates to him as he is a publick Magistrate, 
and one who is Wbowinate to the 1 and there 4 Reb. 13. 
foze ſuch Defamatozy Wozds are a Repzoach to the du.; 1:9 1% 
pzeme Governoz by whom {Pagiſtrates are intruſted; and Palm, 454+ 
from whom they derive their Authoaty ; and it will not be 
dented, but that CUo2ds refleting on the publick Govern- 


ment, are puaihgbilp at the Suit of the Ring by an Inter- 


mation. | | 
Jud foz this Reaſon the Court held, that an Inkozma 
would lie; aydthereupon gave 7 oo 29441 the 8. | 


lendant, and fined him an Pundzed Parks. 


1 a 


* 
4 
4 


Cale in Chancery. | 


ÞE Mother having two Daughters A. and B. made jotmenart,, 
ber ul, and thereby deviſed 200 J. to her Daugh- N the Sur- 
ter B. to be laid out (by her Truſtees in the iii named) in 1 
Lands, and to be ſettled to the Cie of the (aid B. and the whole, after 
Þeirs of her Body; and if ſhe died without Aue, then to een. 
the Ciſe of the Chilvzen of A. (who then had Iflue the Plain- before Seve 
tiff, and the Mother of the Defendant ;) but befoge the rence. 
Money was laid out in a Purchaſe, B. died without Iſſue; 

and then the Truſtees laid out the 2001. in a Purchaſe af 

Lands, and ſettled the ſame on the PlaintiM, and on the 
Mother of the Dekendant jointly in Fee accozding to the 
Mill, (they being the Chtidzen of A.) and they jointiy en- 
joyed the (ame fo2 (ome Time; and then the Bother of the 
Dekendant died befoze any Severance was made of this joint 


Eſtate. 
And 
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Where the 


Survivor 
ſhall have no 


Benefit, 


1 156, 
Where the 
Defendant 
was indited 
for Murder, 
and a" 4 
uilty o 
Manta h- 
ter, and do- 
manded the 
Book, tho 
he did not 
read, this is 


a good Bar 
to an Ap- 


- 3H. 7. e. 1. 


And now the Queſtion was, whether the Defendant 


ſhould have the whole by Survivozſhip; and it was decreed, 
that the ]Platntiff ſhould have the CUhole, 

And here the following Caſe was put, (viz.) 500 1. a- 
plece is deviſed to two Legatees; and afterwards they took 
a Poztgage jointly to both of them, foz ſecuring the Pay- 
ment of their Legacies with Intereſt; and there one of them 
dled; it was held, that the other ſhall have nothing by 
©urvivozſhip, becauſe in this Caſe the Poztgagees were 
Truſtees fo} each other; and the Poztgage which is only 
as a Decurity makes no Alteration in the Caſe, 

And in the Puncipal Caſe it was held, that if the Mo- 
ney had not been actually laid out in a Purchaſe, the De- 
kendant would have been entitled to a Molety thereof; foz 
in ſuch Caſe there ſhould be no Surviboxſhip, Quod nota. 


Goring verſus Deering, 


N on Appeal of Murder, the Defendant pleaded a ſpe- 

clal Bar, (viz.) that at another Time he was indiQed 
foz the Murder ol the lame Perſon in the Appeal mentt⸗ 
oned; and that at a Seflons held on ſuch a Day, and in 
ſuch a Pear at the Old Baily in London, fo the County of 
Middleſex, he was arraigned and tried foz the ſald Mur- 
der, and found Not guilty, but guilty of Mauſlaughter, 
and averred, that he is the ſame Perſon, and the ſame 
Crime; and that he is a Clerk, and able to read, and was 
able ſo to do at the Time of the Uerdict found, and that be 
then demanded the Book, and that he was always ready 
to read, when it ſhould be required of him; & hoc, &c. 

And upon a Demurrer to this Plea, it was argued, 
that it was not good, and no Bar to the Appeal; becauſe 
by the * Statute tis enaXed, that the Acquittal of the Par- 
ty, &c. and the Benefit of the Clergy not being had, &c. 
ſhall be no Bar to the Pzoſecution of an Appeal by the 
ite oz next Þeir, within a Pear and a Dap, &c. 
So that by this Statute the Common Law is altered, 
fo} now Autrefoits acquit or convict is no good Plea to 
an Appeal of Murder, unleſs the Cler firſt had; 
but tis otherwiſe in an Appeal of Rape 02 Robbery, becauſe 
the Statute doth not mention thoſe Crimes, 


5 | Not 


ſhould have her Mothers Molety, 02 whether the Plaintiff 
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Nou in this Caſe, the Defendant hath not pleaded, that he 
had his Clergy allowed, o2 that he perkozmed it; and 
therefoze his Plea ig fl, and it (hall never be in the Pow- 
er of a Clerk convicted to demand his Clergy when be 
will; but be ought to ſtay till the Court demands of him 6 410, 
what he hath to ſay for himſelf why Judgment, &c. ſhall. And. 68. 
not be given againſt bim; and then. and not befoze u %“ 
is the proper Time foz him to pzay bis Clergy to be al- w.jcnc: 284. 
lowed, and the Demanding the Benefit thereof befoze that 
= oz to alledge that he is ready to read, ſignifies no- 
t nn. | . 13 74 

But it was argued on the other Side, that the Defen- ⸗ 
dant having a Right to the Benefit of his G..rgy;, tis the 
ſame Thing in Effet as if he had actually perfozmed it; 
and the Court is not ta“ delay the Clerk from this Bene. Holcrofr's 
lit; and the Entry of the Demand of the Court what the (4. 4 
Piiſoner hath to ſay fox himſelf, Sc. is -meerly - Fox's Go. Bas , 
therefoze the Clerk being always ready to read; but the 5+ 5 © 
Book not being tendered to him, tis a Remittance to big 
Puvilege without an actual Reading. ”y | 

Then an Objection was made to this Appeal foz the In⸗ 


. certainty thereof ; becauſe the Fact was alledged to be 


Circa the eleventh Pour; whereas the Statute of * Glou- Cap. 11. 
ceſter is peremptozy, that the very Hour ſhall be na- . 9. 
med; ſed non allocatur ; fo2 all the Pꝛecedents are in this 
Fom. T 
Another Objetion was, that here was no Venue laid; foz 
by the ſame Statute of Glouceſter 'tis enacted, that the 
Town where the Fact was done ſhall be erpzeſſed ; and here 
ft was alledged to be apud parochiam de M. &c. but a Pa- 1 bs 
riſh ts not a Town 02 Gill, foz it may contain one oz moze "Ip 
Clills ; and this Statute is to be conſtrued literally,- be- 
cauſe it was made in Favour of Life, Adjournatur, See the 


Caſe next following. 


Penroſe werſus Welch and Power. 


HIS was likewiſe an Appeal of Murver, and the De- where the 

fendant pleaded as above, only he omitted, That he Courtcannot 
demanded the Book to perform his Clergy; but they plead- „ng the 
ed, that they were Clerks, and then and till are ready to Benefr of 


read. Clergy, 
D , gnd 


4 
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3 


Fiomtra. 


Ind nom the like Erreption was made to this ſea 
as in Deering's Caſe, and mozeover, that befoze the Sta⸗ 
tute ; H. 7. after a Convition of Manſlaughter upou an 
Indidment, the Court might very well velay the Allowance 
* the Clergy foz a Year and a Doy, until the appeal might 

e tried. 

'Tis true if the Court demands of the Party what be 

hath to'ſay, &c, and then he pꝛapeth the Benefit of his 


. Clergy, in ſuch Caſe the Court cannot delap it, by a 


Curia adviſare vult ;; but if he demands the Benefit of his 
Clergp himſelf, befoze he is asked by the Court what he 
hath to ſap, &c. there he may be delayed. 

The Counſel fo? the Defendant made the like Anſwer 
as in the Taſe above; and mozeover that at Common Law 
Autrefoits convict of Manſlaughter-was a good Plen, in 
Bar to an Appeal, but by the Statute 3 H. 7. the Law was 
altered ag to that Point; foznow Autrefoits convict of Man- 
ſlaughter is no good Plea, unleſs Clergy bad been allowed; 
ſo that the only Point in this Caſe depends upon the Coty 
ſtrufton of the CUlozds in that Statute 4 and that is whe- 
ther the Court bath Power to delap the Gzanting the Be- 
nefit of the Clergy, and it was inſiſted that they had not; 
but that it the Party convi# is a Clerk, and ready to read, 
the Benefit of Clergy muſt accrew to him without doing 
moe; and to pꝛove this Matter the Statute 25 Ed. 3. c. 5. 
was cited by which tis enated, That a Clerk ſhall be ar- 
taigned of all his Offences at once; and Holcroft's Caſe 
was eited to pzove, that at Common Law the Court had 
not Power to delap the Party when be demanded 
the Benefit of his Clergy, which befoze the Statute of 
—_ was allowable even upon a Convitton of Murder oz 

onp. 

'Tis true (f the Confeſſion of the Offence appears on 
Recodd, there Clergy was not allowed at Common Law zany 
the Reaſon of Purgation by Clergy, is becauſe the Patty 
map be innocent notwithſtanding the Uerdict ; but he can- 
not be ſo where he confeſſed the Offence. 


Rodney 


* 
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Rodney verſus Strode & al. 1 & 2 Jac. II. 


L PON a Gerdict againſt the Defendants at Dorcheſter 3 Mod. 101. 

Lent-Aſſiſes, Judgment was given in Michaelmas- & 
Term ſollowing. 

The Caſe was: In Treſpaſs and Falſe Impriſonment and Treſpaſs «- 
Impoſing the Crime of Treaſon on the Plaintiff, &. this * * 
Action was bzought againſt the Defendant Mr. Strode of found them 
Lincolns-Inn, and againſt Pemberton his Clerk, and againſt a 2 
another who confeſſed the Actfon; but the Defendant fn ede 
Strode, and his Clerk, pleaded jointip Mot guilty, and Damages, 
the Jury found them guilty jointly, and aſſeſſed the 1 tb 
ges ſeverallp, (viz.) as to Strode 1000 land as to his Clerk tered « Note 
501. and likewiſe 50 l. as to him who confeſſed the Action; proſegus as to 
and then the Plaintiff entered a Nolle proſequi as to the by he 
Clerk, and to the other who confeſſed the Action, and took chi, cured 
bis Judgment only againſt Strode fo; 10001. who now mo- — — 
ved in Arreſt of Judgment: And the Queſtion was, it the 

Entry of this Nolle proſequi had cured the Fault in the Ger. 

did as to the Aſſeſſing the Damages ſeverally, 02 whether a 
Nolle proſequi againſt thoſe two Defendants befoze Judg⸗ 
ment was in Nature of a Releaſe, and ſo a Diſcharge to all, 

And it was argued fo2 the Defendant, that a Nolle pro- 
ſequi befoze Judgment is a Relcaſe of all, and * Hob. f. 50, * Parker wer. 
was cited as an Authozity in Point: Which was Treſpaſs Go Cart); 
againſt Thee z one of them pleaded Not guilty, and the o- 239. Wal 
ther Two juſtified; the Platntiff replied, and the Defen- 6568 
dant demurred to the Replication z but befoze any Judg . 1 Rol. Rer. 
ment was given on the Demurrer, the Iſſue was tried and 233. 8. C. 
found againſt him who pleaded Not guilty, and thereupon . 2%" 
Judgment was had againſt bim; and then the Plaintiff en. the Cats of 
tered a Nolle proſequi as to the Two who had juſtified ; Lowrenceand 
and they all bzought a CUrit of Erro in the Erchequer: — ON 
Chamber, and aſſigned foz Erroz, that the Nolle proſequi therwit 
was a Diſcharge to them all, which is very true, if it hay ban in Hl. 
been befoze Judgment, and admitted to be ſo by the Coun: 
ſel fo2 the Plaintiff; but dere Judgment was given againſt 
him who pleaded Not guilty, therefoze there was an End 
of the Action as to him; and there being no Judgment a. 
galnſt the other Two, therefoze they were not diſcharged 
by the Nolle proſequi. 


D 2 | But 


— I—_—_ 


20 


Term. S. Mich. 3 Jac. II. B. K. 


But this Cerdict is vicious in it (elf, and therefoze can 
never charge the Dekendant Strode, and cannot be cured 


by the Entry of a Nolle proſequi, oz by a Relcaſe of the 


4 Nep. $6. 
1 leydon's 
Cale 


Erontra to 
ſupport the 
VerdidQ. 


* Raſt, Ent, 
117. 4. 383, 
644 

Roll. Abr. 


7184. 


Cro.Car.192. 


Damages; now this Ger dick is ill, becauſe. where the De- 
ſendants are charged With a joint Treſpaſs, and the Jury 
find them all guilcy at the ſame Time, thep ought not to 
lever the Damages. | 

ds to the Caſe of Walſh ver/«s Biſhop, tis not like the 
pzeſent Caſe, becauſe there the Defendants ſevered in their 
Plea, and (o they did in the Cale of Lawrence verſus Par- 
ker; 0} one pleaded the general Jſſue, and the other juſti- 
ficd; and tis ſo in all Caſes where a Remittitur is entered 
os to one, and Judgment taken agalnſt another joint Trel⸗- 
paſſer, their Pieas are always (everal, and not jolnt, ag 
in this Caſe they are. 

Put notwithſanving the Plaintiff had Judgment, and 
thereupon a CUrit of Erroz was l2zought; and it was ar- 
gued foz the Plaintiff in Erroz, that this Clerdi# was vold 
and repugnant, becauſe the Jury found the Defendants 
gutity de præmiſſis, (i. e.) equally guilty, and after wards 
they ſevered the Damages, by Reaſon whereof one was 
made moze guilty than the other; and it was laid down fog 
a Rule in Law, that what the Plaintiff had lald joint in 
bis Declaration, the Jury could not ſever tn their Cerdi#; 
and the Caſe of Whorewood verſus Jackſon was now cited, 
which was lately adſudged in the C. B. it wag Trover a- 
gainſt two Defendants, who pleaded jointly Not guilty, 
and the Jury found them guilty de præmiſſis, and after- 
wards ſevered the Damages; and this was held an ill Aer. 
did, tho tis contrary to Cro. Car. 54. where it was held, 
that upon ſuch a joint lea in Trover, the Jury might 
find one gutlty of Part to ſuch a Galue, and another to 
ſuch a Galue, and ſever the Damages. 

On the other Side it was argued, that the Defect of 
this Uerdit was cured by the Nolle proſequi, and tis very 
reaſonable it ſhould be ſo, becauſe the Plaintiff might bzing 
his Aaton againſt the Defendant jointly 02 ſeverally; there- 
foze after * Clerdict he ought to have the like Election as to 
the Damages. 

Now this CUerdict having found the Defendants guilty, 
and Damages aſſeſſed to ic l. thoſe Damages ſhall be 
applied to all the Defendants, and therefoze the finding Da- 
mages over as to 501. is Surpluſage, and ſhall not hurt 


the Clerdict, 
n In 
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= In Pilford's Caſe, the Plaintiff declared in Treſpaſs * Rep tj. 


to his Damage of 401. and at the Trial the Jury alleſſed 

Damages to 49 l. and 208. Coſts, and at the Day in 

Bank he releaſed 91. Part of the Damages, and had Judg- 

ment fo2z 40 l. and 10 l. Coſts de incremento; and this , 1... part 

was held good; lo that a Cerdict which is quaſhable map 363. 

be made good by Matter ex poſt facto. Bult. 174. 
Now ſeveral Caſes were cited to pzove, that a Nolle 44 Ed. 3, 24: 

proſequi as to one before Judgment, is no Diſcharge to the |. 118. Ac 

reſt ; all which may be ſeen in the Margin. fs, pl 59. 


$ . 5. * 
15 Ed. 4. 26. 11 H. 7. 6. Co. Ent. 287,650. 1 Roll. Rep. 395. 2 Roll. Abr. 104. Style 299. 


And the Caſe of Trebarefoot verſus Greenvay, late ad- 
judged in B. R. and affirmed in Erroz, is a Cale in Point, 
which was thus, (viz.) Treſpaſs and Falſe lmpriſonmenc 
was bzought againſt thiee Defendants; two of them plead- 
ed Not gutlty, the other juſtified, &c. and upon the Trtal 
the Jury found them all guilty jointly, and aſſeſſed Dama- 
ges ſeverally, (viz.) 201. as to him who juſtified, and 2001, 
as to the other Two who pleaded Not guilty z and the 
Platntiff entered a Nolle proſequi ag ta him who-juffified, 
and took Judgment againſt the other Two foz 200 1, and | 
the ſame Objection was made in that Cale as now; but - ++ 
notwithſtanding the Plainti han Judgment in B, R--whtch | 
was affirmed in Erroz, foz it was held that the Enter e 
the Nolle proſequi-had cured the Defect of that Gern, | 
And thereupon the Plaintiff in the Principal Caſe bed 
Judgment in B. R. which was likewile affirmed in Exro2 
in the Exchequer-Chamber ; and afterwards in Eaſter: Term 
1 Willi, Mr. Strode bzought @ Grit of Erro in Parla- 
ment, where the Judgment was ikewiſe armed. 
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Term. Sanct. Hill. 


Anno 3 & 4 Jac. II. B. R. 
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* 2 A. . , Wd 7 Herring ver ſus Brown. 


- 9. 393 
. . 0 . th, 


Me. FI Li Ros 


RROR in the Exchequer-Chamber to reverſe a 
Judgment given in B. R. 
ekment, the Caſe 


4 — wap 3711. | 

— 5 | fl. Jn a ſpecial Cerdict in Efe 

Fine l de. was, Sir John Williams being ſeiſed in Fee of the 
made a voluntary Settlement 


roy te Lands now in Queſtion, 

Powerof Re- thereok, (viz.) to A. and B. and their Heirs, to the Ale of 
bimſelf for Life, Remainder in Tall to bis Bother Sir 
Maurice Williams, with a Power of Revocation, &c. 

Afterwards in Trinity-Term, &. Sir John levied a Fine, 
and by a Deed made between him and the (aſd Sir Maurice 
and others, bearing Date a Month after the ſaid Term, it 
was declared, that whereas a Fine was levied, &c. and 
that at the Time of the Levping thereof, it was conſented 
and agreed unto by all the Parties to the ſald Deed, that 
the — Fine ſhould be to the Ale of the ſald Sir John and 

$ Heirs, 

And now the pzincipal Objetion was, that Sir John Wil- 
liams, by Levping this Fine, without any Declaration of 
the Aſes precedent to the Levying it, had extinguiſhed his 
Power of Revocation, and fozteited his Eſtate fo Life, fo; 
that the Deed ſubſequent to the Fine was fneffeFual, be- 
cauſe there was an intermediate Time between the per- 


_ feaing the Fine and the Date of the Deed, in which — 
e 0}- 
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Forfeiture did attach, and the Power was extinguiſhed; 
and if ſo, then no ſubſequent Ack could purge the Foxtels - 
ture which was once attached, no2 revive the Power 
which was extinguiſhed ; and foz theſe Beaſons, and upon - 
; the Authozity of * Digg's Caſe, and + Albany's Cale, it was + t Rop.ram 
3 adjudged in B. R. that by leving the Fine, Sir Jobm bad Hep. 141, 
A extinguiſhed this Power of Revocation ; and that the-Wble- 
Q quent Declaration of the Ales was or no Effenn. 
But this Judgment was reverſed by ſix Judges agataſt Deeds ough: 
two, tos the Reaſons fotlowtng, (viz..)/That all Deeds 5 b, 
ounht to be confirucd accowing to'the'lntention of the Par» the Intenti- 
ties; and that in the pzeſent Caſe the Intention at Sir ou of Par- 
John Wilhams, and the Patties to the "Deed, platnly ap- *** 
peared by this ſubſequent Declaration of the Uſes of this 
Fine. noh ſl 
That the ſaid Sir John had ſomething mo2e than a naked 
Authority, fo; he had an Authority veſted with Intereſt ; and - 
Y _ therefoze tis nat within the common Cake of a meer Au- % 
- | thority, which is alwaps to be ſtrictly taken. > 33 
y Y That Powers of Revocation ought ta be favourably 
, conſitued, and very largely fo2 the Benefit of the Parties 
and in this Cafe Sir John Williams was moze than an o> 
dinary Tenant fo? Life; fo2 it an Eſtate is granted ta one 
for Life, who afterwards levies a Fine ſur coguiſance de 
droit, and declares the Ales to. himſelf for Lite, Remain- 
der to the G2anto? 02 Leſſoz, this is a Forfeiture; becauſe 
he had only a particular Eſtate by the Gzant of another 
Perſon; and therefoze is not to be favoured in any Act 
which he doth to diſinherit ſuch Perſon, 
But in the pzincipal Caſe, the Eſtate fir> moved from 
Sir John Williams, and the Convepance was Voluntary 
and therefoze it would be very hard to expound Things fo 
as he who once had the (ole Jntcreſt of the Eſtate, ſhould 


— 


* This was a Covenant to ſtand ſeiſed with a Power of Revocation by Deed Digg's Caſe. 
to be enrolled; afterwards by Deed dated 20 Sept. 14 Eliz. and Abele in 

Alichaelmas Term following, Digg's revoked the firſt Deed, and declared new 

Uſes; and in the ſame Term he levied a Fine, &c. adjudged that the Fine le- 

vied before the Enrollment, which was before the Revocation, had extinguiſh- 

cd that Power. 

+ Feotftment of two Acres to the Uſe of A. for Life; Remainder to C. in Albany's 
Tail; Remainder to D. in Fee, Proviſo if E. ſhould die without Iſſue, that Caſe. 
then 4. in the Preſence of four Witneſſes might revake, . and declare 
new Uſes ; A. made a Feoftment of one of the Acres to H and afterwards in 
the Preſence of four Witneſſes, revoked the firſt Uſes, and limited new Uſes ; 

«adjudged that by the Fcoltment the Power to reyoke and to limit new Uſes, 
was extinguiſhed, | 
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by this voluntary Settlement extinguiſh all the Right be 


had to it. 
Beſides the Fine and the ſubſequent Deed declaring the 


1 Rep. 14, 
| ui Uſes thereof, are but one aud the ſame Conveyance, and 
| Abr. 306 both together are an Execution, and not an Ertinguiſh- 


| 2 Cro. 512 ment of the Power; foz it is agreed, that a Fine alone 
| without a Deed, dcclartng the Ales, had extinguiſhed it; 
but tis not ſo where there is a Deed to declare the Inten- 
tion of the Parties at the Time of the levying thereof; and 
tho' the Date of this Deed is ſubſequent to the Fine, fo2 
no other Reaſon, but becauſe the Fine ought to relate to 
the precedent Term, tho' in Truth it might be levied in 
the Qacation, and ſo the Deed might be executed at the 
ſame Time the Fine was acknowledged; therefoze it 
would be unreaſonable to make a Fo2feiture 02 Ertin- 
| guiſhment of a Right meerly by Relation, which is but 
5 - fictio juris. | 
- Put Juſtice Lutwich was clear in Opinion, that the 
| Power of Revocation was extinguiſhed by this Fine, and 
de put theſe two Caſes, (vir.) t a Power of Revocation 
is anne red to an Eſtate fo} Life, and that Eſtate deter- 
mines befoze the Power is exccuted, by that Means the 
Power is extinguiſhed. 

That when ever a Fine ſ#r cogniſance de droit is levied, 
aliquid operatur immediate, and an Eſtate paſſes from one to 
another i»dilate upon the perfecting thereof; therefoze in 
the pzincipal Caſe immedfately upon levying the Fine, an 
Eſtate in Fee paſſed to the Cogniſozz and the particular 
Eſtate fo2 Life was determined; ſo that tis an Ertinguiſh- 
ment, o a Fozfeiture, which no ſubſequent At can purge z 
but that the Defendant who clatms as Þeſr to Sir Maurice 
Williams was eſtopped by the Deed found by the Jury, and 
by the Fine, to (ay, that it is a Fozfeiture, becauſe bis An- 
ceſtoz Sir Maurice Williams wag one of the Conniſees ; 
and the Jury found that the ſubſequent Deed was made be - 
tween the ſald Sir John Williams, and Sir Maurice, and 
others, reciting that it was agreed by all Parties there- 
unto at the Time of the Fine levied, that it ſhould be to 
thoſe of Sir John in Fee; and fo2 that Reaſon be was of 

Opinton that the Judgment ought to be reverſed, 
3% % And in this Caſe was cited the Caſe of Wigſon ver- 
ym. 239, — Garret, when kale was Chief Juſtice, which was 
thus: 
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A Yan made a voluntary Settlement with a Power of 
Revocation, ſo as it was in Writing atteſted by thzee 
CUitneſſes ; afterwards by Jndenture atteſted as afozeſaid, 
he covenanted to levy a Fine which was levied accozdingly; 
and this was adjudged a good Revocation, and purkuant 
to his Power, fo2 though the Judenture alone would not 
make it (0, becauſe the Aſes referred to a Thing to come, 
and the Fine alone was rather an Ertinguiſhment, than a 
Revocation, yet both together were ſufficient to revoke it; 
foz, as the Chief Juſtice ſaid, Junta juvant. 


DE 


Term. Paſchæ. 


1 Will. & Marie B. R. 


it. au ** r * fb 0 


From this Term all the Caſes reported here were 
adjudged when Sir John Holt was Chief fu- 
ice of the King's Bench. 


Andrews werſ#s Sir Robert Clerke, 


Ndrews levied a Plaint in the Sheriffs Courts in Upon « Fo- 
London, and upon the uſual Suggeſtion, that rege d. 
one T. S. (the Garniſhee) was Debtoz to the De- ide Gar- 
fendant, a foreign Attachment was awarded to »iſheoplea- 

attach that Debt in the Hands of T. S. which was accozd» fc e de 


iſdikti 
ingly done; and then a Diletur was entered, which is in th the — 
Nature of an Jmparlance in that Court, — 
ar it was 
| E After- over ruled, 


„ 
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Atterwardg T. S. (the Garniſhee) pleaded to the Juriſdi- 


ion, ſetting fozth that the Cauſe of Debt due from him 
to the Defendant Sir Robert Clerke, and the Contract on 
whtch it was founded, did ariſe, and was made at H. in the 
County of Middletex, extra juriſdictionem Curiz ; and 
this Plea being over-ruled; it was now moved (in behalt 
of T. S. the Garniſhee) foz a Prohibition to the Sheriffs 
Court afozeſaid, ſuggeſting the ſalid Matter, (viz.) that 
the Cauſe of Aﬀton did ariſe extra juriſdickionem, &c. but 


the Pꝛohlbitton was dented ; becauſe the Debt always fol- 


lows the Perſon of the Debtoz; and tis not matertal 
where it was contraf#ed, eſpeciallyas to this Purpoſe of 
foreign Attachments; fo2 it was always the Cuſtom in 
London to attach Debts upon Bills of Exchange, and Gold- 
{mich's Notes, &c, it the Gold\mith who gave the Note, 
02 the Pefſon to whom the Bill is direited, eth within 
the City, without any reſpet had to the Place where the 
Debt was contracted, | 

In this Caſe it was held clearly, that admitting the 

lea thus pleaded by the Garniſhee to the Jurisdiction of 

5 the Sheriffs Court was good in Matter; yet it ought not 
to be allowed in this Caſe, becauſe it came too late, (viz.) 
after a Diletur entered; (oz ]Ileag to the Jurisdiction muſt 
always be pleaded primo dic. 

Andit was agreed by all, that a foreign Attachment in Lon- 
don, is to no other Purpoſe, but to compel an Appearance 
of the Defendant in the Aﬀion; fo2 it he appear within a 
Year and a Day, and puk in Bail to the Actton, the Gar- 
niſhee ts diſcharged , but without Bail they will not accept 


an Appearance, 
Knight verſus Berry, 


Wes Rohibition to the Court of Adiniralty, ſuggeſting that 
they held Plea between the Parties fox Matter ariſing 


in the Ad. 


N upon - ſo out of their Jurisdiction: The Caſe 
il . 


greater Part wag th 


of the Ow- 
ners are oppoſed by the Leſſor in the Ship 's going a Voyage. 


{1 There were (ſeveral Part-owners of a Ship, and the 
majoz Part of them agreed to ſend her in a Gopage to 
Sea, but the reſt diſagreed; whereupon the greater Mum⸗ 
ber (accozding to the common (ſage in ſuch Caſes. ſug- 


geſt in the Admiralty-Court the Diſagreement of their 
| Part- 
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Partners, and then (accozding to their Alage there) they oder 
certain Perſons to appzaiſe the Ship, who accozdingly ſet 
a Calue thereon ; and then the majoz Part who agreed to 
the Copage, enter into a Recognizance, wherein they bind 
themſelves jointly and ſeverally to the diſagreeing Part- 
ners, in a Sum pzopoztionable to their Shares, accozding 
to the Clalue ſet by the Appzaiſers, &c. which is uſually 
done in that Court, to ſecure the Shares in the Ship of 
thoſe who diſagree to the-*Coyage againſt all adventures. 
Afterwards Berry, one of the diſagreeing Partners, Hardres 473: 
takes out a Sci. fa. upon ſuch a Recogni3ance entered 
into by Knight, and Sentence was had againſt him in the 
Admiralty Court, from which he appealed to the Ring in 
— and a Commiſllon of Delegates was actually 
taken out. | | 
| And Knight now moved fo} a Pꝛobibition, foq that ſince 
) that Court had no JurtsdiXton in this Caſe, all wag done 
coram non judice. 
It was argued foz Berry, that this Coutſe had been al- 
{owed and pꝛactiſed in that Court koz ſeveral Pears, in all 
Caſes, where the leſſer Number of Partners diſſent to a 
Clopage pzopoſed by the majoz Part, and that the Legalſtp 
of ſuch Pzoceeding was never yet doubted, and great Jn- 
conventence would enſue to Traders, if there was no 
Means fo2 the majo2 Part of the Owners to redzels them- 
ſelves as to their own Shares, againſt the Obſtſnacy of a 
leſſtr Number diſagreeing; fo2 by that Beans the Sh(p 
would lie idle, and be of no (aſe, when ſhe ſhould be in a 
Copage foz the Benefit of Trade. wad hoc 
But the whole Court was of Opinton, that the Admſral- Curia. 
ty had no Conuſance of this Matter, and therekoze all that 
was done, was coram non judice, and thereupon a Pꝛoht⸗ 
bition was granted, | 
And the Chtef Juſtice Holt held clearly, that the majo} 
Numbcr of Partners were not without a proper Remedy 
at Law, fo2 that an Adton againſt the leſſer Mumber might 
be framed upon the ſpecial Matter, ſetting fozth, that quod 
cum by the Law and Cuſtom of this Realm, if ſeveral 
Partners be of a Ship, and the majo2 Part agree to ſend 
her on a certain Gopage. &c. and the leſſer Number diſſent, 
&c. that the Agreement of the greater Number ſhall bind | 
the reſt, and (o bzing the particular Caſe within this Cu- 7 
ſtom, by ſhewing tbe Partnerſhip and the Agreement of the 
Plaintiffs (the greater Number) and the Diſagreement of 
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the Defendants, the lefſer Number, &c. per quod the Pro- 
fits of the Clopage were loft, ad damoum, &c. 


The King verſus The Pariſh of St. Peter in Aal. 
den, and the Pariſh of Hebridge in Eſſex. 


Aſſeſhng « l. TY Caſe, (viz.) one Paine and bis Family, who 
—— tay dwelt in the Pariſh of Hebridge, came from thence 
Rates, a. into the Pariſh of St. Peter in Malden, where he rented an 
— ouſe of 3 1. per Annum, and was pꝛopapttonably aſſeſſey 
— p the Pariſh-Officerg to their Pariſh-Rates of Church and 
Pon}, which he duly paid; ond having lived there one Pear 
and an Þalf, be died, leaving a {Poo} and indigent Family. 
The Juſtices of Peace, at their Quarter-Seſſions, rect- 
— the whole Matter ſpecially in their D2dee, (on Pur- 
pole to bung it fairly ta Judgment) and that no Notice 
was giben in CUriting by the (aid Paine to the Pariſh-Of- 
ficers, accojding to the Letter of the Statute; they 02- 
dered, that the Family could continue at St. Peter's Pariſh, 
and that the Officers ſhould allow them ſo much fo2 their 
Pointenance. | 
"This Oper was removed into B. R. by Certiorari, and 
it was now moved to quaſh it, becauſe Notice in Writing 
olight to be given purſuant to the Statute, &c. otherwiſe 
this Pan coutd not be ſettled in the Pariſh of Se. Peter; 
and by the Over it (elf it appears, that no ſuch. Notice 
was given. | 
Curia, But the Court confirmed the Oder, fo that the Patiſh · 
©Officcrs bad Notice ſufficient within the Intent of the Sta-+ 
tüte, tho' not within the Letter, becauſe the Alle ung this 
Man to the Pariſh Rates, and receiving the Monep aſſeſſed 
is a ſufficient Evidence, that they knew he was an JInhab(- 
tant there, and the Meaning of the Statute is no other. 


* 
Gerard verſus Danby. 


where Ju!g. ["RROR of a Judgment in C. B. in an Action of Debt 


od on a Bond, with a Conditton to perfomm Covenants 


conditioned k an Indentute, and amongſt the reſt one was for Pay- 
for 2 ment of Money, and the other were collateral; aud the 
neee Bzeach aligned was, for not paying the Money. 


of Frror 1s no Swujerſedeas, unleſ the Plaintiff in Error put in Bail. 
I The 
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The Defendant pleaded the Statute of Uſury; and nom 
it was moved, that the Plaintiff in Erroz might put. in 
Bail accomding to the Dtatute * 2 Jac. by which tis enact * ; Jac. c. 8. [ 
ed, that a Writ of Error ſhall he no Swperſedees to 8 judg 
ment given upon a Bond. with a Condition for Payment 
of Money * Ce. unleſy the Plaintiff in the Writ of 
Error put in Bail, &c. in double the Sum, r. to proſe» 
cute the Writ with Effect. 

But per Holt Chief Juſtice, This Caſe is not within the 
Statute, fo? that relates to Judgments given upon Bonds, 
with a Condition fo2 Payment of Money only; but the 
Condition in the pzeſent Caſe is not only foz Payment 

Money, but to do collateral Acts; tis true, the Beach 

fgned is fo2 Nan-pay ment of Money; and therefoze the 

Caſe upon the Pleading is the (ame as it the Condition of 

the Bond had been kor Payment ot Money onlp z but pet 5* * e. 
this Writ of Erro; was allowed without Ball. N 


Pepys verſus Low. Mich. 4 Jac, B R. Rot, 340 
but adjudged in Eaſter- Term, 1 Willi. 


4 * Plaintiff as Aſßgnee of the Commiſſioners of lo « ſpecial 
\ Bankruptcy of T. $. 4 Trader bzought a ſpecſal Al- % c 
ſumpſit againſt Lowe, one of the Debtozs of the (aid I. 8 brought by 
in whlch he declared, that the ſald T. S. was 9 Trader, and — 
indebted to the Plaintiff, and that the Defendant was in, a7 the Com- 
debtcd to I. S. (oz Goods ſold and delivered, and that after- miſhoners of 
wards, (viz.) on ſuch a Day in ſuch a Pear, the ſaid T. 8. Jankrupe, 
manifeſte devenit decoctor (Anglice, a Bankrupt) infra in- ew how 
tentionem ſepara]. ſtatut. in hujuſmodi caſu edit. & provil. — Perſon 
vel un. eorum, then be ſets fozth a Commiſſion of Bank» Nankrug 
ruptcy directed to ſuch Perſons, &c. and that the Com- 
miſſioners had by Jndenture, &c, afſigned this particular 
Debt to the Plaintiff, and that in Conſideration of the 
Piemiſſes the Defendant pꝛomiſed to pay, -&c. but had not 
done it, by Reaſon whereof the JPlatntiff was damnified. 
Apon a Demurrer to this Declaration it was objeaed, 

that it was fil and incertain, becauſe the Plaintiff gad not 
ſhewed how T. S. became a Bankrupt, (viz.) either by ß 
keeping cloſe within his Houſe, by ſuffering himſelf to be 
arreſted, og by (ome other Marks oz Circumſtances deſcrt- 
bed in the“ Statute of Bankruptcy: And this was com- * 1; Elis. i 
pared to the Caſes of Simony, in which the JÞerſon who r.. 
pleads Simony in another, ought always to ſhcw in 1 | 

| ow, 
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\ how, and in what Bonner he is gullty of Simony, and not 

generally, that he is ſimoniacus. | 

Curia, But it was adſudged, that a Declaration in this gene- 
ral Foam was good and certain enough, and that there 
was a Difference between Caſes upon the Statutes of 

* 31 Eli. Bankruptcy, and Caſes upon the Statute againſt * Stmo- 

* ny; foz in the Statutes of Bankruptcy, the Tlosd Bank- 
rupt is mentioned, (viz.) he who is a Trapet and doth ſo 
and ſo ſhall be a Bankrupt, but in the Statute againſt Si- 
mony that Coz is not mentioned, foz tis only ſald, that 
the Perſon corruptly taking any Benefice, Or. ſhall be ad- 
judged a Perſon diſabled in the Law to have or enjoy ſuch 
Benefice ; beſides, the Plaintiff in this Adton is altoge- 
ther a Stranger to the Bankrupt, and therefoze it doth 
not lie within his Knowledge how, oz in what Banner he 
became a Bankrupt. | 

Judgment foz the Plaintiff. 


Obrian verſus Ramm. Mich. 3 Jac. II. B. R. 
Rot. 192. Judgment in Eaſter- Term, 1 Willi. 


_ 186, E ROKR of a Judgment given in the Court of Cam- 
mon Pleas in Ireland, and affirmed in B. R. there 
the Caſe was: 

de, ſſ. Judgment in Debt was obtained by Ramm againſt a 
| File, who af. Feme ſole, who afterwards marticd the Plaintiff Sir Do- 
4 | terwards nald Obrian, and then Ramm bought a Sci. fa. on that 
married, and Judgment in B. C. in Ireland, agatnſt Vusdand and Uife, 
' Plantif to have Execution thereof; and after two Nihils returned, 
_—— ri Judgment was had againſt them to have Exccutton, and a 
$:1ſs «pain Pear and a Day expired befoze any Erecution was executed, 
Wife, and and then the Wife died; and afterwards Ramm brought 
2 another Sci. fa. againſt the Þusband alone, to have Erecu- 

j them, rw klon Of the ſalty Judgment. 
_ —_ The Defendant Obrian, (the Þugband) pleaded a frivo- 
ther? hy lous Plea, to which the Plaintiff demurred, and Judgment 
p Wife Jied, was given fo} Ramm in C. B. in Ireland, which was affirm- 
| — lia. ed in B. R. there; and now a (Urit of Erroz was bzought 
| ble. in the Court of the Kings Bench here, and the Erro al. 
ſigned was Matter in Law, (viz) that Obrian (the Þuſ- 
band) was not lfable to an Execution upon this Judgment 
after the Death of his (Wife, becauſe he was chargeable 
meerly upon ber Account, and in Reſpe# to her only during 
the Time of the Coverture z and the Judgment on the _ 
7: A. 
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ta, to have Execution againſt Husband and Wife doth not 
alter the Caſe z foz that Judgment amounts to nothing 
moze than a Liberty to take out Execution after the Year 
and the Oay expired, which Liberty is given by the Sta- 
tute; foz at Common Law after the Pear and a Dap ex- 
plred, no Execution could be had but only an Action of 
Debt on the Judgment; and the Reverſal of the firſt 
Judgment is likewiſe a Reverſal of the Judgment in the 
Scire facias; and therefoze ſuch Judgment will not bind the 
Dusband in any other manner than he was bound betoze, 


(i. e.) during the Coverture. 
"But the Court was of another Opinton, (viz.) that the Moor 299. 


Judgment on the Scire facias againſt Pusband and Wike, 5 “ 
bad altered the Caſe, and made the Hug band ltable. pigs 


Do the Judgment was affirmed, 


Beak werſus Tyrrell, EE 
| Ae. SK % > £ 

N Trover for a Ship, &c. the Defendant pleaded (peci- od. 194. 

ally, that he was the King's Servant, and Captain, and * p 
Governor of ſuch a Man of War, (but did not ſet fozth any a Ship ; _ 
Commiſſion) and that he leiled the Ship mentioned in the Defendane 
Declaration as a Prize, (but did not ſet tozth any Cauſe of ar, 
Forfeiture by which ſhe became a Prize) and that he carried her a. — 
the Ship to the Pozt of Sally in the Eaſt- Indies; and Prize, and 
pleaded generally, that the Admiralty-Court there gave . *! 
Sentence againſt the Ship as Puze. & hoc, &c. unde, the Admi- 
&c, and upon a Demurrer to this Plea, the Exceptions a. fo 
following were taken. —ͤ— 

(J.) The Defendant had pleaded, that he was an Of. &c. * 
ficer to the King, but did not ſct fozth any Letters Patent, Aa 372 
02 CommiſNon under Seal; and a Man cannot have ſuch -'-. 
an Authoztty without a Commiſſion. 

To which it was anſwerey and-reſoived, that tis not ne- 
ceſſary, that every Captain of a Man of War ſhould be con- 
ſktituted by a Commiſſion under Seal; becauſe the Ring 
may give him that Authozity by a CUarrant (ubſcribed only; 
beſives this is a Matter traverſable, and therefoze the 
Plaintiff might have traverſed the Truth of this Fat if 
he would; but now 'tis admitted to be true by the De- 
murter. 

(2.) The ſecond Objertion was, rhat the Defendant did 


not ſet fozth in his Plea any Cauſe of Forfeiture by _ 
8 


5 


3 32 Term. Paſch. 1 Will. & Mar. B. R. 


this Ship (being a Ship of the Subjects) might become a 
Prize z fo} accozding to common Jntendment, the Goods 
of one ©ubſe# cannot be a Prize to another Subject; becauſe 
a'Prize is pzoperly ſomething taken on the High Sea from a 
common Enemy againſt whom Car ts declared; and the 
Goods of a Natural-bozt Subject cannot be Pze without 
ſome (pecial Cauſe olledged. 

(3) The third Exception was, that the Defendant had 
not ſet fozth foz what the Sentence was given, oz who 
was the Judge of the Court of Admiralty, u ho gave Sen- 
tence, and to whom ſuch Court did belong; fo2 he did 
not ſhew that it was the Kings Court, oz the Court 
of anp other fozeign Pztince, ſo that the Plea is altoge- 
ther incertain. 

To both which laſt Exceptions it was anſwered, and ſo 
reſolved, that it was neceſſary fo) the Defendant to ſhew 
ſome ſpecial Cauſe ſo2 which the Ship became a Prize; and 
that be ought to ſhew who was the Judge that gave Sen- 
tence, and to whom that Court of Admtralty did belong; 
a and to} theſe Faults the Plea was adjudged inſuffictent, 
be And in the Argument of this Caſe, the Court cited a 

=_ — happened in the Mars between the French and 
| the Dutch. 
The Court fl. An Engliſh Ship was taken by a French Man of War 
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| of B. R. will under Colour of a Dutchman, and carried into France, and 
O give S. there condemned by their Court of Admiralty as a Dutch 
rence given Prizes afterwards an Engliſh Merchant bought thts Ship 
in hs court of the French-Men, and bzought her tnto England, where 
ty in Fravce, TE right Owner bzought an Action of Trover foz the Ship 
4. Againſt the Purchaſer ; and all this Matter being found 
„ fpeclallp, the Defendant had Judgment; becauſe the Shfp 
„ - being legally condemned as Dutch Prize, this Court 
* will give Credit to the Sentence of the Court of Admt- 
| ralty in France; and take it to be accowing to Right, 
| and will not examine their Pzoceevings z foz it would be 
Y very inconvenient ik one Kingdom ſhould by peculiar Laws 
| cozrect the Judgments and Pzoceedings of the Courts of 
Ent: # another Ringbom. 
| 3 
4 


| 5 - Vanacre 
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out of the Dioceſe ; but only gives him who lives out okt 
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Vanacre verſus Spleen, in B. R. 


U PON a Motion fon Prohibition in the Caſe of one Live! es 
Tiler verſus Mantell, Juſtice Dolben cited the Caſe de Defen. 


dant for not 


of Vanacre as followeth : repairin 


Part of 
Church-Wall, which by Cuſtom he was bound to Co; « Prohibition was granted after Ben- 
rence, becauſe « Cuſtom is not triable in that Court. 


f. Spleen the Church-warden of D. libelled in the Spirl 
tual Court againſt Vanacre fog not repairing Part of the 
Church-CUall, wherein he let fozth, that Vanacre was ſeiſed 
of ſuch a Banoz, &c. and that the Lozds thereof foz the 
Time being, were by Cuſtom immemorial bound to repair 
that Part of the Mall ratione tenuræ; Vanacre denled the 
Cuſtom in that Court, ond Sentence was giben againſt 
him; whereupon he moved B. R. fo2 a Pꝛobibition, ſug- 
geſting the Statute 23 H. 8. and that he was cited out of 
bis pꝛoper Dioceſe, &c. intending therefoze, that all wag 23 N. 8. c. 5. 
void, and coram non judice, but the Pzobibition was dent⸗ 
ed, becauſe Vanacre by leading to the Libel, hay abmitten 
the Jurisdiction of the Court ; and the Statute 23 H. 8. 
doth not take away the Jurigsdiction of all Matters ariſing 


the Dioceſe, a new Puvilege of Pleading to the Jurſsd(- 
gion, which Benefit of Pleading ik negleed, and the 
Party ſuffers a Sentence to be given againſt him there, 
the ſafty Statute will not ſerve him foz a Piohlbition 
aſterwards to that Court, whoſe Jurisdiction he bath al.“ Libel up- 
ready admitted. —— 
But in that Caſe, upon Cliew of the Libel, it appeared, Church. 
that the Gzound thereof was a * Cuſtom ratione tenure ; p*rJens20 7 
therefoze it was held clearly by the Court, that a Cuſtom Conde 
was not triable in the Spiritual Court; and this Libel in che Body 
having no other Foundation, the Eccleuaſtical Court —. 5 
could have no Conuſance thereof, till the Cuſtom was tried on denying, 
at Law; and foz that Reaſon a Jzobibitton was granted *< — 
to tty it, which was afterwards tried and found againſt Va- 5, —_— 
nacre; and thereupon a Conſultation awarded, i Vent. 2744 
And ſo Note a Difference, that if upon the Face of the de Kol. 
Libel, it appears, that the Spiritual Court cam have no 5 5 358 
Conuſance of the Cauſe ut ſupra, 0 if it appears, that the pl. 2 307. 
18. 


Party cited, is an Jnhabitant at a Place out of the Dio. R. s . 
F _— 
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ceſe, there the Libel is Felo de ſe, and in ſuch Caſes the 
Sentence makes no Alteration; but 'tis otherwiſe where 
no ſuch Thing appears on the Libel. | 

And in the Cale of Tyler and Mantell befoze-mentioned, 
it was ſatd by the Counſel at the Bar, that it appeared 
upon the Face of the Libel (which was foz oppzobyious 
Moꝛds ſpoken) that Tyler was cited out of the Dioceſe of 
London, in which Sentence was given, foz he was named 
in the Libel to live at D. in Hampſhire, and there the Fact 
was latd ; whet eas tis very well known, that D. in Hamp- 
ſhire, ig within the Dioceſe of Wincheſter, and not in the 
— of London, and Affidavits were offered of that 

utter. | 

But it was anſwered by the Court, that they could not 
take any Motice within what Dioceſe D. in Hampſhire was, 
fo 13 could not ex officio take Motite of the Limits of Bi- 
ſhopricks z but they ſhould now take it to be within the 
pzoper Dloceſe. 

Nota, The Caſe between Brockman and Fagg, Trin. 2 
Will. B. R. wag the very lame, fl. Libel fo; not repairing 
Part of a Church-yary Call, which by Cuſtom, &c. he 
was. obliged to repaſr, and the Cuſtom was dented, and 
bono ogatnſt the Defendant ; but a * Pzohibition 
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1 Willi. & Mariæ, in B. R. 


1 


Lea verſus Libb, Hill. 2 & 3 Jac. II. B. R. 


PON a ſpecial Gerdi in Ejetment, the Cale wag ever s. 
as followeth : 3 Mod. 262. 


1 Rot. 497. 
M 
LI fl. Thomas Denham by his Laſt CUill and Ce. 5. C. 
ſtament in CUriting deviſed, that his Lands abr 


ſhould be ſold by his Executozs fo2 the Payment of his Wirnedes, 
Debts, which Till he ſigned and publiſhed in the Pꝛeſence and ow 
of two Witneſſes, (viz.) Richard Woodroffe and John Tage 
Barnes, who ſubſcribed and atteſted the Mill fn the Pre- made a Co- 
ſence of the Teſtatoz and no other Perſon but theſe two be — 
CUitneſſes, nales, which 


OS | he declarcd 
ſhould be Part of his Will, yet both together will not make « good Will, 
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And about a Pear afterwards the lald Tho. Denham 
made another CUriting, by which he revoked a Legacy gt- 
ven by his Till, and gave another new Legacy; and 
mozeover declared, that his Intent was, that his ill 
ſhould be ratified and confirmed in all Things, except what 
he had altered by that CUriting, and that this Codicil 
ſhould be accepted and taken as Parcel of his Laſt Will, 
which Codici! he ſigned and publiſhed in the Pꝛeſence of 
two C(Uitneſſes only, (viz.) in ＋ Pꝛeſence of John Barnes 

2 any 
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Econtra. 


and James Head, which two CUitneſſes atteſted gud ſubſcrt- 
bed this Codicil in the ]Pzeſence of the Teſtatoz, and no 
other Perlon ſubſcribed the lame. 0 

And that at the Time of making the Codicil, there was 
neither the firſt CAill, no2 the ſald Richard Woodroffe (the 
other Tlitneſo) there pzeſent, but abſent in another Place, 
and that the Codicil was always ſeparate and never an- 
nered to the ill; and that Mary Denham (the Leſſo2 of 
the 1latnfiff) was Couſin and Heir of the Teſfatoz, and 
that the Defendant was the Leſſee of the Erecuroz of the 
Teſtato2 Tho. Denham. 

And the fole Queſtion was, Whether by this CTlul ſign- 
ed and atteſted, ut ſupra, the Lands were well deviſed with- 
in the Statute 29 Car. 2. 02 not. 3 

Jt was argued, that the CUill was void as to the Deviſe 
of the Lands, fo2 that the Statute is expzeſs, That every 
Will which is not atteſted and ſubſcribed in the Preſence 
of the Teſtator by three or four credible Witneſſes, ſhall 
be utterly void as to a Deviſe of Lands; and the Circum- 
ſtances pzeſcribed by this Statute concerning lis of 
Lands being not obſerved in this Caſe, as it plainly ap- 
pears by the Gerdick, the Deviſe is void; and the Lands 
muſt velcend to the Peir at Law, and therefoze the Plain- 
tiff hath a good Title. 

It was argued on the other Side, that the Making this 
Codicil was a new Publication of the Will; and tig not 
material, Cbether it was offixed to the Cl, 02 not; fo 
a Ui is good, tho tis in Two looſe Sheets of Paper, 
and tis (ill but one lit; (ſo in this Cale, tho' the Codi- 
cil was not actually annexed to the Mill, pet they both 
make but one CUill in Law, and one is not entire without 
the other, but both together make the TIill. 

Therefoze it the CUliil and Codicil are but one, and not 
diſtinct 1111s, the Mos of the Statute are literally pur- 
ſued, fo2 then there are thzee Mitneſſes who ſubſcribed and 
atteſted the Codicil, which is Part of the Till, and the 
Ulli it Celf, Cviz.) Woodroffe, Barnes and Head; and (a 
the whole Cuil, which conſis in both the TUritings, was 
atteſted and ſubſcribed by thzee CUitneſſes, in the Peſence 
of the Teſtatoz, which is all that is required by the Statute, 

Now ſuppoſe that the Teſtatoz. by a Writing, deviſcth 
Lands, which is atteſted only by two CUitneſſes and after- 
wards publiſhes that CUriting ag his Laſt Mill, in the 
Pyeſence of a third (Uitneſs, who ſubſcribes that —_ - the 

5 Nelence 
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Pieſence of the Teſtatoz ; this is certainly a good (Will to 
paſs the Lands; to which Juſtice Dolben agreed z but Holt 
Ch. Juſt. denied it. 

And the Court held in the pzincipal Caſe, that the CCLY Curia. 

was void; tis true, the Intent of the Statute was to 
pzevent Fraud; but tho' no Fraud oz Sulpicion of Fraud 
appears in this Caſe, pet the Statute bath pꝛetertbed a cer- 
tain Method, which every one ought to purſue to pzevent 
Fraud; therefoze every good Man wha would have the Be- 
nefit of the Statute, ought to purſue the Means therein 
pzeſcribed. which was not done in this Cafe, becauſe James 
Head, who was CUitneſs only to the Codicil, could not 
therefoze be a (Witneſs ta the Signing the Will by the Te» 
ſtator, which is required-by the Statute, 
And Hole Ch. Juſt. argued, that if Lands had been de- 
viſcd by the Codicil, ſuch Deviſe had been certainly. void, 
not being (ſuMictentiy atteſted, becauſe one of the CUitneſ- 
ſes who ſubſcribed the Mill, (viz.) Woodroffe, was in no 
wiſe concerned touching the Codicil ; \o on the ather Side, 
Head, who only ſubſcribed the Codicil, could not be a Wiit- 
neſs to the Tull which he never (aw. 

Afterwards in Michaelmas-Term following, this Caſe 
was argued again, and it was ſaid in Behalf of the Plaſn- 
tiff, that this Controverſy depending upon the Conſiruc- 
tion of a Clauſe in the Statute of Frauds, (which is a new 
Statute) there could not be many Caſes cited, neither was 
there Occaſion to cite any, becaule the CClozds are plain and 
erpzeſs; it was agreed, that if the Deviſe had toad ſlug» 
ly upon the Will, it had been void; and then the Codiell 
being (mperfe# in it (elf, could not ald the Deficiency of 
the lll, eſpecially Cince the Jury found, that the Codicil 
was never annered to the Till; and that this being in 
the Caſe of an Heir at Law, it ſhould be favoured. h 

Jt was argued (as befoze) foz the Defendant, that both rconcrs, 

- theſe CUritings made but one CUU!, and this Gwund was 
laid down in Caſes of Mills, (viz.) that a Ban might 
make his ill in ſeveral CUritings, and at ſeveral Times; 
and if a Mill is wiitten in thee (ſeveral Sheets of Paper 
not tacked together, and ſubſcribed by thzee CUitneſles (e- 
verally, (viz.) one Name to each Sheet, this is a good 
Tull within the Statute, to which Juſtice Dolben agreed. 

Do if theſe looſe Sheets of Paper are wꝛap'o up in a ; cro. 144. 
clean Sheet, and the CUitneſſes ſubſcribe their Names to 
that clean Sheet, this is a good Atteſting the . 5 
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i; Mod. 237. 
S. 

Where an in- 
formal Deed 
ſhall pals an 
ite by 
Way of Co 


ant Iv 


Mind filtd, . 


A (7141 is thus defined, (viz.) tis a Declaratton of the 
Mind (either by Mond o CUriting) in diſpoſing an Eſtate, 
and to take Place after the Death of the Teſtatozz and 
this is called a Tit; now in ſeveral Caſes two Things 
will make that good, which ſingly and by it ſelf would not 
be ſo ; as fog Jnſtancez in the Caſe of Wigton and Gar- 
rett, in this Court, in the Time of Chfef Juſtice Hale, 
where one had a Power of Revocatton, ſo it was made by 
a Deed atteſted by three Witneſſes, and afterwards by an 
Indenture atteſted by thzee CUlitneſſes, he covenanted to 
levy a Fine to ſuch CIſes, which was levied accomdingly ; 
now in that Caſe neither the Deed oz the Fine ſingly was a 
ſuffictent Revocation, but both together were ſuffictent, 


So here both the CUlritings make but one ill, and the 


one aids the Deficiency of the other. 

But Holt Ch. Juſt, held that this CCl was vold, becauſe 
it was not ſigned by the Teſtatoz in the Pyeſence of thee 
CUlitneſſes; foz tho the CHlozds of the Statute are not ex- 
pzeſs as to the Signing in the Pielence, yet they amount 
to as much: Fo2 the CUozwds are, that the Will muſt be 
ſigned by the Deviſor, and atteſted by three or four Wit- 
neſſes, (o that tis plain the CUtnefſes muſt pꝛobe the Sign- 
ing the Clill, otherwiſe tis (mperfect, and they cannot 


p2ove it unleſs they were pzeſent; fo that 'tis the ſame 


Thing as if the Mozds had been, that the ill muſt be 
ſigned in the Preſence of three Witneſſes. 

And aſterwards in Hillary-Term, 1 & 2 Willi”, the ſald 
Chief Juſtice dellvered the Opinion of the Court, that the 
CClill and the Codicil together were not ſufficient to paſs 
the Lands, fo2 the Statute of Frauds is expzeſs, that 
there ought to be three Witneſſes to every CUil by which 
Lands are deviſed; and alſo that the Teſtatoz ſign the 


- CITE in the Pieſence of thiee Mitneſſes; and there were 


neither of theſe Circumſtances in the pzinctpal Caſe, and 
therefoze they could not contradict the Statute. | 


Judgment foz the Plaintiff, 
* 


Harriſon verſus Auſtin. Trin. 3 Jac. II. B. R. 
Rot. 997. 


& PON a ſpecial Clerdict in Efcment, the Caſe was, 
(viz.) Thomas Winchurſt being ſeiſed in Fee of the 
Lands in Queſtion, made a Deed-Poll in theſe CUo2ds Col- 
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”_ 


To all Chriſtian People, &c. Know ye that I having 
no Iſſue, and in Caſe I die without Iſſue of my Body law- 
fully begotten, that then my Lands, r. may remain and 
continue in my Blood and Kindred of me-Thowas Winchurſs ; 
and for the natural Love and Affedtion I bare unto m 
ving Niece Sarah Stoker, the Wife of John Stokes, as alſo for 
divers other Conſiderations, have given, granted and con- 


firmed, and in and by the'e Preſents, do give, grant and 


confirm unto my ſaid Niece Sar«b Stokes, all my Lands, 


Oc. to the Uſe and Uſes herein after-mentioned, and to no 


other Uſes or Purpoſes whatſoever ; that is to ſay, To have 
and to hold all the ſaid Lands to the Uſe and Behoof of 
me the ſaid Thom Winchurſt, for the Time of my natural 
Life ; and after my Deceaſe, to the Uſe of the ſaid Sarah 
Stoker my Niece, and to the Heirs of her Body lawfully be- 
gotten; and for Default of ſuch Iſſue, to the right Heirs of 
me the ſaid Thomas Winchurſtl, In Witneſs, ke. 
Nota, This Deed was not executed by anp Livery, &c. 
but afterwards the ſald Thomas Winchurſt made a Feoff- 
ment of all his Lands, to the Ciſe of the Defendant Au- 
ftinz and then Stokes and his Wife entered upon Auſtin 
the Feoffce as fo2 a Forfeiture accrued to them by the Feoff- 
ment made by Winchurſt, who was only Tenant fot Life 
oy n and made a Leaſe to the Plaintiff in 
ectment. inne ID 1 13 Gi 


And it was argued fo) him, that this Deed hall be ta» For the 
ten an d Covenant 40 ſtand {eiſed 5 kh all Conſtruliong Plaincif, 


of Deeds mut be fiich ut Res Valeat, and the Intent of the 
Pa pu be obſerved as near as poſſibly it map: Mom 

re It plalnly appeats, that the Intent of Tho. Winchurſt 
was, that Sarah Stokes chould have an Eltate-Tail, and it 
this Deed ſhould not be conſtrued as a Covenant to ſtand 
ſeiſed, then ſhe will have no other Eſtate but a meer Pol 
libility, (viz.) fog her own Life, it che ſhould ſurvive Tho- 
mas Winchurſt; ko; an Ate raiſed out of an Eſtate ko; 


plaini Intention of 
berted. | a * 
Cis true this Deed is not 
— — hinder its Opetation vy way of Covenant to 
el | 13 fit ; 1 1 


46 


786. 


I Mod. 176. Onffhg verſus Scudamere. 
* 


But 


Econtrs. 
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"But it was argued foz the Defendant, that by this 
Deen the Intent ot Winchurſt appeared to be, that he de⸗ 
ſigned Sarah Stokes ſhould take nothing if be had Iſſue of 
his Body; foz the Mods are, ſſ. In Caſe 1 ſhall die 
without Iſſue of my Body, then, &c. and therefoze it would 
be a very hard Conftrufton it upon ſuch a voluntary Conf 
deration, this Eſtate ſhould be expounded to paſs as a Re- 
mainder alter his Death to the ſald Sarah in Tail; tho' his 
Intent appeared, that Sarah ſhould have nothing, unleſs be 
died without Iſſue of his Body, 

Now the Purpozt of this Deed was, that it was 
Intent of Winchurſt, that the Eſtate ſhould paſs by way 
of Tranſmutation of Poſſeſhon, and not by way of Cove- 
vant to ſtand ſeiſed ; and. if ſo, then Sarah had an Eſtate 
fo? Life; and Winchurſt by his Entry was only Tenant at 
Mul. and ſuch a Tenant cannot commit a Foxfeiture. 

The Habendum in this Deed being contradiXozy to the 
19zemiſſes, ſhall be rejected, and the Pzemiſſes purſued, and 
many Caſes were cited in which it had been held, that cf 
the Mozds in a Deed ſhewed the Intent to paſs an Eſtate 
by the Common Law, it ſhall never be conſtrued to paſs 
by wap of Uſe, | 

But the Parties agreeing amongſt themſelves, a Po- 
tlon was made concerning the Coſts of Dults foz the 
Plaſntiff; and upon bearing of Counſel on both Sides, and 
reading the Rule of Court which had been voluntarily enter- 
ed into upon the Agreement ; it was o2dcred, thatthe Plain- 
tiff ſhould have 101. Coſts; aud then the Court declared, 
that they were all of Opinion koz the Plaintiff, (viz.) that 
the Conſideration and the Deed it (elf were ſufficient to 
raiſe an Aſe in Remainder in Call to the lald Sarah Stokes 


by way of Covenant to ſtand ſeiſed. | 


2 


Moſeley verſus Cocks. 


Upona'Writ HE Plaintiff brought a Writ of Error upon a Judg- 
Co ment obtained againſt him; and afterwards the Re- 
did norſwe CO2D was removed into B. R. he fo ſome Time neglected to 
forth a g, tue out a Scire facias ad audiend' Errores ; whereupon the 
Au, Plaintiff in the oztginal Action ſued out a Sci fa quare cxe- 

cutionem non habet ; and upon two Mihils returned had 


in Time. 
Judgment, and Execution executed. 
2 
And 


— — — 
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and now the Plaintiff in Erro moved to ſet aſide this 

Judgment on the Sei. fa. becauſe his Errozs were aligned 

on the Recozdz but upon Examination it appeared, that 

- they were aligned in a pzivate Manner without any Noe 

tice given to the Defendant in Erroz, x 
And the Chief Juſtice Holt declared, that the Parties up- ; 

on the Kemoval of the Kecozd by the CUrit of Erroz, have 

no Day in Coart given to either of them; wherefoze if the 

Plaintiff in Erro; delap to ſue fozth his Sci. fa. ad audiend, 

Errores, the Defendant hath no way. to compel him, but 

by ſuing out a Sci. fa. quare Executionem non, &c. and if 

upon (uch a Sci. fa. the Plaintiff in Erroz doth not plead 
that his Errozs are aſligned; but ſuffer Judgment to 
paſs upon two Nihils, no Etrozs aficrwards aſſigned ſhall 
ptevent Execution. : 

Nota, Theuſual Pꝛactice is, that the Defendant in the 

CUrit of Erroz, by Conſent, doth voluntarily take Motice 

of the Alignment of Errozs, and this Conſent is teſtified 


by bis Pleading in nullo eſt Erratum; and there is no Oc- 
caſion ko; a Sci. fa. ad audiend. Errores, | 


1 


King verſus Dilliſton. Trin. 1 Jac, II. C. 8. 
Rot. 1322. See now the Statute 9 Geo. c. 29. ue. 76 


G. 
RRO R of a Judgment in the Common Pleas, upon 1 2216 
a ſpecial Uerdict in Ejectment, tn which the Caſe was 8. C. 386 
thus: . _ 
 . The Lands in Queſtion were Copyhold held of the or infant 
Mano; of Swefling Campſey in Suffolk, of which Henry 903 to be 
Warner and his CUife, in Bight of his ſaid Nite, were ſel⸗ admicted to 
ſed foz the Life of the Mike, Remainder to John Ballett 502270014 
in Fee — * 
. | eits it, i 
mitted after three * 1 
That the Cuſtom of the ſaid Manoz was, that eve- 
ry Surrender which is made ſecundum conſuetudinem out 
of Court, ſhall be pzeſented by the Homage at the next 
Court to be held koz the ſaid Mano? ; and that upon ſuch 
a Pieſentment, Pꝛoclamation had been uſually” made, 
and do fo2 thiee Courts next following; and ik upon the 
third Pꝛoclamation, no Perſon came to be admitted, &c. 
that then the Lozd of the Mano! ſhould ſeiſe the Lands as 
G That 
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That Henry Warner and his Wife, and John Ballett 
joined in a Snrrender of theſe Lands out of Court, to the 
(iſe of Robert Freeman in Fee; but that ofter the ſaid 
Surrender, ond befoze the next Court, the ſald Robert 
Freeman died, and that John Freeman is bis Son and 
Heir, an Infant, and within Age, and that he had a Righe 


to be admitted, 
And that afterwards at the next Court, this Surrender 


was pzeſentep by the Homage, and Pꝛoclamations were 
made in thzee Courts next following, and no Perſon came 
to be admitted; and therefoze the Steward of the ſaid Ma⸗ 
noz iſſued out a ]zecept to the Batliff, to ſeiſe the ſaid 
Lands into the Þands of the Lozd, which was done accozd- 
lp; and they find that A. C. is Le of the ſato Mano, and 
that be entered on the Lands as fozfeited ex cauſa prædictd, 
and made a Leaſe thereof to the Platntiff; and that Judg- 

ment was given in the Common Pleas fo the Defendant ; 
and the Re cozd being removed by Writ of Error into B. R. 
it was argued fo} the Plaintiff in Erroz. 

That Cuſtom is the Life of all Copyhold Eſtates, and 
that if the cuſtomary Tenants bzeak the Cuſtoms of the Ba- 


noz, they are no moze than Tenants at CAlill. 
That the Admittance of a Copyholder is fo; the Benefit 


of the Lozd, and not of the Tenant z and that it would be 
unreaſonable it the Dbſtinacy of a Tenant ſhould be peju⸗ 
dictak to the Lozd who is in no fault; and it would be 
a great Pzejudice to the Lo, it in this caſe the Inkant 
ſhould not be obliged by this Cuſtom, foz he may die, and 
the Right veſcenv to another Jnfant, and foz a long 
Time, ſo that by ſuch Means the Lozd may be depz\ved of 
the Pzofits of his Jnheritance, (viz.) the Fines upon Ad- 
mittances. | 
That this Caſe differs from Sir Rich. Letchford's, fog in 
that Caſe he who had the Right by Deſcent was beyond 
Dea at the Time when the Pzoclamations were made; but 
in this Caſe the Jnfant is the Peir of the Surrendzee, wha 
died befoze Admſittance ; and is a * Purchaſer, and the 


Purchaſe is not compleat tilt he s admitted. 
And the Attozney General Treby who argued fo2 the 


Platntiff, told the Court, that he bad ſeen an anctentc 
Manuſcript of Sir Richard Letchford's Caſe, in which tis re- 
pozted, that de had actuallp ſeiſen the Lands, and taken 
the Pzofits thereof to his own Ale. quouſque he who was 


beyond Sea ſhould come and be admitted, * 


* 
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Do in this Caſe, after the Infant had made Default, 
the Loꝛd might enter and take the Pꝛofits to his own Uſe 
as a Penalty, quouſq; the Infant ſhould come and be ad- 
mitted; and this Courſe will not be pzejudicial to him, be- 


cauſe he map have the Lands at any Time when he will be 


admitted; and tis not reaſonable that the Lozd ſhould loſe 
all the Services of his Tenant without any Manner of 
— 1 and here he hath no Tenaut to do any Ser⸗ 


Several Caſes were cited, in which Inkants were oblf- — 
fozfeiting their Eſtatesz as where an Jnfant bzeaks a Con, Lach 4 


dition annexed to his Eſtate, oz commits Waſte, in ſuch : Rol. Rep. 


ged to obſerve Circumſtances, even upon the Penalty of 


. Caſes tis a Fozfeiture notwithſtanding the Jnfancy, 


feitures ; and foz an Authozity in Point, Sir Richard Letch- . 


ford's Cale was cited, where it was held, that an Infant 
beyond Sea, 02 in Pqiſon, is not within this general Cu- 
ſtom, koz in ſuch Caſes the Law implies an Exception. 
That there is a Differcnce between this Caſe and Con ; 
ditions annered to Eſtates at Common Law, -foz in the 
laſt Caſe tranſit cum onere, and therefoze it the Infant will 
have the Eſtate, he muſt obſerve the Condition upon which 
it was granted; but in the pzincipal Caſe there is no Con- 
dition annexed to the Infant's Eſtate. 111 | | 


In Michaelmas- Term following it was argued again fo} For the 
the Plaintiff, and ſaid, that the Mature of a Surrender al, Plalntitßz. 


foded a good Reaſon to ſuppozt, his Title; fox a Surten⸗ 
der is to no other Purpoſe, but to give a Fine to the Lo2d, 
and that is the only Jntention of the Cuſtom to ſurrender 
and admit. 7 

Tis not contended in this Caſe 
fozfett his Lands foz eber, but only the“ Pzofits! thereof 
till he is admitted; (a that the Inkant is obliged by the 
Cuſtom, but not upon the Penalty of fo2feiting; big; Jnbert- 
tance (as others are), but upon the Fozfeiture of the Pꝛo⸗ 
fits quouſq; and ſo Leechford's. Caſe is good Law, and 
warrants this Caſe quoad the Pꝛolits. / 

An Inkant ſhall be compelled to attozn upon a CUrit of 
per quæ ſervitia; and if it had been kound to be the Cu- 
ſtom, that the Lozd might ſeiſe the Piofits upon the De⸗ 
fault ot the Jnfant's Admittance, this had been a good 


- 


43 


17. 

+, goſh 
On the other Side it was argued, that Mfants are al- ee * 

ways crempted out of general Cuſſoms which create Foz the Defen- 


that the Infant ſhould * 2 Cro.226. 


F Cuſtom; 'tis true, the Gerdict found that the Lord + Crs. E 
G 2 might 35" 


* — — 
ä — ——ͤ—ͤ—ñ——d —— 
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3 Cro. 879. 


1 Leon 1, 
I Inst 111. 
2 Leon. 209. 


F ontva for 


the Defen- 
dant. 


might enter generally for a Forfeiture; but that doth not 
conclude him from claiming the Piofits only; as it was 
ſaid in “ Butler and Baker's Cale, (viz.) Je a Man diſtratn 
claiming ſuch a Outy, yet he may avow fo} another Ou- 
ty; and the Authozities in the Margin were cfted fo2 the 
Plaintiff, and that Paſch. 29 Car. 2. between Bettilee and 
the Merchane-Adventurers, it had been adjudged, that the 
Cuſtom of Fozelgn Attachment is good in a Cozpozatton, 
tho' a Body Politick cannot be committed foz a Ockault, 
accozding to the CUlozs of the Cuſtom. | 
The Counſel who argued ko the Defendant took Ex⸗ 
ception to the Cerdict, (viz.) that the Finding the Cuſtom 
was not good, fon tis only found, that the Lozd upon 
ſuch Default had uſed to ſeiſe, but did not ſay how, or to 
whoſe Uſe, as by Diſtrels, oz foz a Forfetture of the 
Lands, op the [9ofits thereof; and that there is a Oltle⸗ 
rence between an Jnfant who is Heir by Deſcent, and an 
Infant Purchaler quoad the Cuſtom, fo2 in the firſt Caſe 
the Lozd wanfb his Tenant to perfozm his Services; but 
in the other Caſe the Surrenderoz continues Tenant till 


the Admittance of the Surrendzee. 


Belldes, in this Caſe the Surrendzee cannot fozfeſt any 
Thing, becauſe he had nothing to kozkeit; and the Surren- 
dero2 cannot fozfeit, becauſe the Surrender was lawful, 


and he was in no manner of Fault; and the Lozd had no 


| Plowd.3 59. 


Jnjury done to him, becauſe the Surrendero? \rffl contt- 
nue d his Tenant ; and the Defendant in this Caſe doth not 
claim the Lands as a Purchaſer, fo; when he ts admitted, 
be will be in by Deſcent, becauſe the Surrender was made 
to his Father, and his Peirs, where the Mod Heirs is a 
Limitation, and not a Mozd of Purchaſe, and the Lozn 
may lawfully make a Guardtan to the Jntant, and ſo ad- 
mit him by Guardian, and that will entitle him to a Fine; 
and Whittingham's Caſe differs from thts, fo? there the 
Infont had committed ga wzongful Act, (vir) he made a 
Feoffment in Fee, which was executed by Livery by Attoz- 
nep, and therefoze de ought to be puniſhed as he was; and 
— WM in the T Margin was cited as an Authoztty in 

Jolnt. | 
But by the Opinion of thzee Judges, the Judgment 
was affirmed, the Ch. Juſtice Holt being of another Opt- 
nion. (viz.) That it was a Fozfeiture by the Surrenderoz, 
becauſe he had ſurrendered his Eſtate to one who would 
3 | not 
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not be admitted, and this Fozfeiture ſhall have no Reſpect 
to the Inkant. 

That if a cuſtomary Peir by Deſcent will not come in 
alter thꝛee Pꝛoclamations, to be admitted, the Low might 
enter and take the Pꝛofits to his own CIfe * quouſq; and 1 Lev. 63, 
he compared this Caſe to a Tenure in Chivalry, where“ 
the Lozd is to have the Guardianſhip of the Jnfant quo- 
uſq; ſo where an Jnfant Copyholder makes a Leaſe with. 
out Licenſe, this is a tempozary Fozfeiture, fo2 which the 
Lozd may ſetſe, &c. quouſq; the Jnfant ſhall re-enter and 
avold the Leaſe; ſo (f an Jnfant Leſſee fo2 Life makes a 
Feoffment, this is likewiſe a tempozary Foxfeiture, quo- 
uſq; the Re-entry of the Jnfant. 

The Judgment affirmed by Thee againſt ove. 


Chetliam verſas Sleigh. Mich. 1 Jac. II. 
Rot. 96. | 


RROR of a Judgment in the Coutt of Common ter. 5;. 

Pleas on a Formedon in Remainder, the Caſe was 8. ©: 
thus: 6 | 

ſl. Formedon in Remainder againſt the Tenant, who Error of « 
was admitted by Attorney to plead to Jfſue; and on the * 
Dap of Niſi prius an Eſſoin was caſt fo? the Tenant, in — 
which was challenged by the Demandant, and thereupon der, er. 
the Tenant demuered, and the Eſſoin was adjourned to a 
certain Day in another Term; and a ſpecial Imparlance 
was taken to that Day, at which Day the Tenant appear- 
ed by his Attoznep, and the Appearance was entered on 
Reco2d, and the Eſſoin was quaſhed, by the'/Dpinion of the 
whole Court, becauſe the Tenant in this Cauſe could not 
be cſſoined when he was admitted by Attomey to plead, 
and ſo he is out of Court, but tis otherwiſe where the At- 
tozney is removed, and his Removal appears on Reco; 
and thereupon the Demandant pzayed Judgment final a- 
gainſt the Tenant, and Judgment was given quod recu- 
— NN upon which Judgment Etroz was bzought 
n B. K. | "PT 
And it was argued fo2 the Plaintiff in the tit of Er- For the 
roz, that the Eſſotn being quaſhed fo2 Inſufficiency, it all 
turn to a Detault of the Tenant, aud thereupon a petit 
Cape ought to be awarded againſt him to ſave his De- 
fault ; and if he doth not come in upon the Return thereof, 


no7 
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no ſhew any Cauſe to ſave his Default, then final Judg- 


ment ſhall be given; but no Judgment at all befoze the Re ⸗ 


turn of the Petit Cape. 
. ,o14.;, And the Caſes in the * Margin were cited to pꝛove, that 
. 6. an Eſloin challenged, adjourned, and adjudged againſt him 
N , fox wh.m it wag caſt, ſhall turn to a Default, upon which 
16 a Petit Cape ſhall be awarded, and not a Judgment final. 


11 H. 4. 57. | 
9 . 5. % Dyer 115, þ'+ 353+ 18 Rep. 39. 1 Cro. 317). W. Jones 412. 1 Roll. Abr. 
4- 4 


79 Kelw. 41. I H, p 


Mozeover this Diverſity was taken, that upon the De- 
fault of the Tenant at a certain Day given by a ſpecial 
Jmparlance, a Petit Cape ſhall be awarded, if upon ſuch 
ſpeclal Jmpgrlance the Tenant is out of Court, and not 

Yelv. 211. demandable till the Day appointed; but tis not fo upon a 
ed. % Default on a general Jmparlance, without any. certain 
101. Dap, fo2 there the Tenant is ſuppoſed to be in Court, and 
— * demandable at all Ttmegz therefoze if he make Default 
| lit. 295, upon anp Demand, Judgment final ſhall be given, becauſe 
911.6. 55.6. this is a Departure in Deſpite of the Court; and to this 
a+ "4 '+ Purpoſe is the Pzactiſe and Entry of all Common Reco- 
veries, (viz.) After the Gouchee hath entered into CUar- 
ranty and pleaded to the Difſciſin, &c- the Demandant 
petit licentiam interloquendi & habet, &c. & poſtea iſto 
eodem Termino idem (the Demandant) revenit in Curia, 
and the Tenant being ſolemniter exactus non venit ſed in 
contemptum Curiæ Igceſſit, &c. Ideo conſideratum, &c. 
quod recuperet. 

Afterwards, in Michaelmas-Term following, it was far- 
ther argued foz the Plaintiff, that an Eſſotn is in Nature 
of an Excuſe foz the Non appearance of the Party at a 
Day given, and a Default ts the Non-appearance at that 


Day z and that there are two Sozts of Defaults, the one 


befoze and the other alter Appearance; there is alſo an- 
other Default, but (mpzoperiy ſo called, (viz.) where upon 
a general Jmparlance the Party makes Default when he is 
demanded; now this is a Departure in Deſpite of the 
Court, upon which Judgment final ſhall not be given, but 
a Grand Cape upon a Ocfault befoze Appearance, and a 
Petit Cape upon a Default after Appearance; and ſo it 
ought to be in this Cale. 


—_ 


—B — — 


* $eo 1 Iſt. 259. b. where the ſeveral Excuſes to ſave a Default arc enu— 
merated; and 1 Inft. 134. b what great Favorr is ſhewn to the Poſſeſſors of 
Lands, whereby to maintain their Potlefſhon 
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Beſides no Perſon ſhall be received at any Time to 
ſave bis Default, but upon the Retozn of a Pꝛocels; and 
therefoze the Entry, that the Tenant was demanded, is 
inſignificant z becauſe he can make no Anſwer till the Petit 
Cape is retozned;z fog if the contrary ſhould be allowed then 
a Feme, oz a Reverſioner would have no Time to be re- 7 i. 4. 144. 
ceived to vefend their Right upon the Dekault of the 
Tenant. | 

There is a Difference between an Jmparlance to a cer. 
tan Day, and a general Imparlance; fo2 upon Default 
at the Day, a Petit Cape ſhall only be awarded; but in the 
laſt Caſe Judgment Final ſhall be given, becauſe tis a De- 


parture in Delptte of the Coutt. | 
And the Reaſon is, becauſe the Term fs accounted in 


Law but as one Day ; and therefoze he cannot appear, and 


Itkewife make Ocfanlt in one Day. | > 
The Caſes cited fn the Pargin are to pzobe, that tn a * 42 
Crit of Right, where the Iſſue is joined. upon the 5e, 9s. 
meer Night, a Dekault after uch Jſſire joined is Final; Rep. 84. 
but the Puncipal Caſe wag upon a Formedon, and ſo there 84.43 
is a Diverſity. | 2 | 1 Toft. 294. 
Tt was argued for the Dekendant, that this Eſſoln was we for 
illegal, and tis admitted; that it turned to a Default ; and 4 Bee 
that it being at the Dap of Niß prios makes it different irom n“ 
the common Caſes of this Nature; and the Caſes in the 
Margin were cited to pzove, that a Default is Final after | 
Iſſue joined; and that the Judgment ſhall not be Final up. Fitz. Abr. 
on a Default at the Day' of adjourtng the Effofn, if the 5er 57% 
Party will watve his Effoin ; but. tf he will ſtand to the ar- log. 295. 
Sa {t, and the Eſſatn is adjudged inſufficient, tis other ⸗ * Te 
wile. 2 Sand. 43. 
This Caſe was argued agaln in Hillary-Term, Anno * 
1 & 2 Will! & Mariæ, andfo2 the Plaintiff in Erro2 it was 
farther argued, that the Challenge of the Efſoin was ilt, 
becauſe it is not averred, that the Tenant's Attomey non 
fuit amotus; fo2 the Fozm of Entries in ſuch Caſes is ſo. 
Jt was agreed, that in a Crit of Right, if the Jſſue Nast. Entr. 


is joined on the mere Right, and then the Tenant makes 92 5- 


- Default, Judgment Final ſhall be given, which is againſt +. 5. 3 ir 


the Reſolution in Penrin's Cale; but tis not lo, if the J& 1 .. 
ſue is joined upon a collateral Matter; and after the Te Kev. 133. 
nant hath made Default in a Writ of Right, the Petit 
Cape ſhall be awarded ; and to pꝛove this Batter, the Aus 


thozitieg in rhe * Bargin were cited, *39 H. 6 
1 Inſt. 294. F. N. B 12. a. Dyer 301, 302. Co. Ent. 182. Bro. Tit. Droit, pl 4- 
Then 
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Then an Objedlon was made to the Continuance by 


— Curia adviſare vult, which was from «5 Trin. to Oktab. Hil- 
Jarii, omitting all Michselmas-Term, and thcrefoze tis a 
e Difcontinuance, ond the Caſes in the * Margin were cited 


endl. 147, to pꝛove this Omiſſion to be a Ollcontinuance, 
4-0 619. Stilen 299, 389. 


Fora for It was farther argued foz the Defendant, that it was not 
= Defen- neceſſary to aver in the Entry of the Challenge of the EC. 
= ſoln, that the Attozney was not amotus, it being only 
Matter of Fozm which ought to come on the other Slide; 
ag where a Fine is pleaded, 'tis not neceſſary to aver, that 
the Cogniſoz was not an Jnfant, no2 in Puſon, noz be- 
ond Sca, at the Time of the Fine levied; fo2 if the Fact 
g ſo, it ought to come on the other Side; and as to this 

Point the Court was of that Opinton. 
And it was farther lald, that by a Judgment on a De- 
fault in a Writ of Right, the Tenant is not concluded; fo? 
See Brat, he map bing a Crit of Right (if be hath any) upon the 
37a. 34 Dtatute of Weſt. 2. cap. 4. and the Caſes in the“ Mar- 
* 111.4 {ln were cited foz Authozities in Polnt; and foz the Kea- 
14. b. ons afozeſa(d, it was concluded by the Counſel, that Judg- 
„:e ment tu this Caſe was well given without any Regard had 

1 Aff pl. to a Petit Cape. 


17. 
Regiſter 114. 4. F. N. B gg. 2 Cro. 35. 2 Sand. 45. 


Holt Chief Juſtice held, that the Entry of the Challenge 
—/ wag good without the Megative Averment, that the Attoz- 
nep non fuit amotus, and to pzobe it, he cited the Caſes in 
Co. Ent. the * Margin; and as to the Continuances, and the Ad- 
* journment of the Eſſoin from Trinity to Hillary Term, 
omitting Michaelmas- Term, this map be done by Clirtue of 
zen the Statute + 32 H. 8. by which tis enated, That the Ju- 
e ices of the King's Courts of Recozd may aſſign ſpecial 
Days of Retozn, in ſuch Caſes and Pꝛoceſſeg as have uſed 

to have ſpecial Pays aſſigned, | 
Curia. And all the Court agreed, that the Judgment in the 
pzincipal Caſe ſhould be affirmed, foz this Reaſon, (viz ) 
becauſe the Tenant upon the Challenge of the Cſſotn had 
demurred; and alſo appeared at the Day of the Adjourn- 
ment of the Eſſoln, to juſtify his Demurrer, and ſo bad be- 
taken himſelf wholly to that Juſtification, by which he had 
pet emp · 

7 
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peremptozily waved and refuſed the Advantage of ſaving 
bis Default ; and therefoze they held, that this Default af- 
ter the Demurrer and Appearance was not ſavable ; and 
if ſo, it would be in vain to award a Petit Cape to ſave a 
Default which was not to be ſaved. 

But if the Eſſoin had been quaſhed upon the Challenge 
without any Demurrer of the Tenant, in ſuch Caſe they 
were clear in Opinion, that a Petit Cape ought to be a- 
warded, and not Judgment of Setlin ; but that was not 
the Caſe at Bar, which differs from all the Caſes cited, 
where upon a Default after Jſſue jolned, a Petit Cape had 
been awarded. | 

And thereupon the Judgment of the Court of Common 


Pleas was affirmed. 


Brook verſus Cock. 


| * E B T upon an Eſcape againſt the Sheriffs of London, shower 51, 
| in which the Plaintiff declared in the Debet and de- 


tinet, as followeth 
ſl. That the Plaintiff, alias per nomen Eliz. Brook execu- Where an 


tricis teſt i T. S. levied a Plaint in the Sheriffs Court againſt —— 
one J. N. and had Judgment to recover ſo much foz Debt A8 0n in cho 
and Damages; and to execute this Judgment, ſhe ſued 1 of tho 
out a Ca. ſa. by Uirtue whereof J. N. was taken, and in „eg 
Cuſtody of the Defendants, and that they permitted him to che Dee 
eſcape, the Plaintiff being not ſatisfied. only. 
The Exception to this Declaration was, that the Act(- 
on was bzought in the Right of the Teſtatoz, and what- 
ever ſhould be recovered, would be Aﬀets in the Hands of 
the Plaintiff as Erecutrirz and therefoze the Action ought 
to be bzought in the * Detinet only; becauſe the Judgment 
appears to be had in the Right of the Teſfatoz; and to ws 545. 
prove this Matter, the Authozities in the 7 Margin were nan Ee, 
cited in Point. 170. a. 
But on the other Side, the Counlel endeavouted to J. El. 326. 
ſhew a Difference between the Caſes cited, and this at ours. 
Bat; becauſe in this Caſe the Plaintiff had counted gene- 
rally, and not as Exccutoz, (viz.) Eliz. Brook queritur de 


= PE OO. L 2 Sid. 342. 
4 Rep. 35 
Nota, he Precedent in Raſtal 170. 4. agrees with the Declaration in this 3 . _—_ 
Caſe, yet there it was the Detinet only. a * Fa 8 


See Sid. 379. Debt againſt an Adminiftrator in the Debet and detinet; and 6 
adjudged that it as aided by the Statute 16 Car. 2. cap. 8. . 70 ag 
H T. Cook, ; 


— ñ———— — 2 
—— — —— —— —— 4 
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20 H. 6. 3, 6. 


Mod. 229. 
Vent. 285. 
C. 


Deviſe of an 
Houſe to one 
for Life, and 
all his Meſ- 
ſuages, &.. 
to his Heirs 
for ever; 
adjudged 
that the Re- 
verſion in 
Fee of the 
Houſe paſ- 
fed. 


T. Cook, &c. de placito quod reddat ei ſo much, quas ei 
debet & injuſte detinet, ſo that ſhe declared in her own 
Right, and though ſhe farther declared, that ſhe had reco- 
vered in the Sheriffs Court per nomen E. B. Executricis, 
&c. this is Surpluſage, and not necefſlary to be inſerted, 
and theretoze the Aerdick and Recovery ſhall be taken to 
be in her own Right, and il ſo, the Action is well bzought 
in the Debet and Detinet. 

But the Court was of another Opinion, (viz.) that it 
was not neceſſary foz the Plaintiff to name her ſelf Exe- 
eutrix in the Title of this action; but that it was abſo- 
lutely neceſſary, that tn declaring upon the Recovery ſhe 
ought to alledge as it was in Fact, (viz. as Crecutrir) 
otherwiſe there would be a Clariance in the Recozd, and 
this very 2ction ought to purſue the very lame Courſe with 
the firſt, foz 'tts meerly in the Right of the Teſtatoz. 


Lydcort verſus Willows. 


RROR in the Exchequer Chamber upon a Judgment 
in B. R. the Caſe was, 

ſſ. The Teſtatoz being ſeiſed in Fee, Deviſed ſuch an 
ouſe by Name to T S. and E. G. and the Sur vivo; of them, 
or their Lives z and afterwards by a general Clauſe in the 
ſame Cf, he devifed All his Meſſuages, Lands, Tene- 
ments and Hereditaments whatſoever in the Kingdom of 
England, (not above diſpoſed of) to J. N. and his Þeirs 
ko ever; and the Court of King's Bench held, that by 
this general Clauſe the Reverſion of the Houſe deviſed to 
JT. 8. and E. G. fo Life, did not paſs, and gave Judg- 

ment acco2dingly. 
g The Serjeant adds a Nota, that theſe were King James's 

udges. | 

Foz upon the firſt opening this Cauſe to the pzeſent Court, 
1 Will. it was held, that the Reverſion paſſed; and after- 
wards Mich. « Will. the Caſe wag moved again, where the 
Deviſe was, ut ſupra, to two, and the Survſvoy, for Life, 
and to enable his ite (whom he made Executrix) to pay 
his Debts and Legacies, he deviſed to her all his Lands, 
Tenements and Þereditaments (not diſpoſed of) to hold to 


het and her Heirs fo; ever; he alſo deviſed to his Peir at 


| Allen 25. 
cited to be 
in Point. 


Law 20 1. per ann. ſo that having taken Notice of him, the 
Intent was moze apparent, that his CUifc ſhould have the 
Reverſion in Fee of the Houle, 

4 | CUherc» 


3 


E as #35 2 ths. % 
o . & FED. 4 A ; 


Nenn, > TOO TIE ROT 
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Calbereupon all the Judges and Barons were of one O- 
pinion, (viz.) that the Reverſion in Fee paſſcy by thoſe 


CUlo2Ds, 
The Judgment was reverſed, 


Brown verſus Farndell and Shore. Paſ. 1 Will! 
& Mariæ, B. R. Rot. 90 


HE Caſe was, one Brown (who was Bzother of the Shower 25. . 
whole Blood to the Plaintiff Brown) died Jnteſtate, ener 
and without Jſſue, and the Wife of Farndell, one of the Blood mall 
Defendants, was bis Siſter of the Half-Blood, and admit. bare m—_ 
niſiration of all the Goods of the Jnteſtate was committed daten win, 
to Brown the Plaintiff; and afterwards within the Pear, Brother of 
after the Death of the Jnteſtate ; and befoze any Diſtribu- 0 le 
tion of the Goods, &c. the Wife of Farndell died, and ; 
thereupon he l{belled in the Spiritual Court (befoze Dr. 
Shore) to have Letters of Adminiſtration granted to him 
of Part and Share af the Goods of Brown the lateſtace, 
which belonged to his Mike in her Life-time, as his Siſter 
of the Half-Blood, accozding to the“ Diſtribution of Inte. *:2,:3Car.2- 
ſtates Eſtates, and thereupon Brown moved fo} a Piohlbt. p. 0. 
tion; and a Rule was made foz a ]ohibttion, and that 
the Plaintiff ſhould declare upon it to have the Matter in 
Law come in Judgment. 
And accowingly Brown (the Plaintiff) declared and ſet 
fozth all this Barter, and the Statute of Diſtribution of 
Inteſtates Eſtates, and particularly that Paragraph by 
which the Banner of Diſtribution among Collaterals is di- 
rected ; and alſo that Paragraph by which tis enacted, that 
no Diſtribution ſhall be made till a Pear is fully expired at. 
ter the Death of the Jnteſtate ; and mozeover ſuggeſted, 
that the Conſtrufon of the Statutes belonged to the King 
in his Tempozal Courts, and not to the Spiritual Court, 
and that the Defendant, notwithſtanding, &c. had pꝛo⸗ 
ceeded there, &c. | 
And upon a Demurrer to this Declaration, two Points 
were made, argued and adjudged, 
(1.) CUbether the Siſter of the Half-Blood to the Inte- 
ſkate ould have an equal Diſtribution wirh the Brother of 
the whole Blood. 
And it wag adjudged that ſhe ſhould ; foz the Mors of g 4 
the Statute are, to every of the next of Kindred of the In- for good Law. 
teſtate, who are in equal Degree, and the Siſtcr of the * Jed. 205. 
H 


1 Vent. 30). 
2 Half. r. Jones 93. 


** 
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1 Leon 15. 
yer 39 


Half-Blood ig in equal Degtee of Gindzed to the Inteſtace 
with the Brother of the whole Blood, fog the one is bis 
Siſter and the other bis Bother. 

(2.) The ſecond Point was upon Conſtruction of that 
8 by which tis enacted, that no Diſtribution ſhall 

until after one Year after the Inteſtate's Death z if. any 
Right 0z Intereſt is veſted and fired in the Parties, wha 
are entitled to any Shares befoge Diſtribution is adually 
made; 0z whether tis wholly in Contingency, in which 
they had nothing at pzeſent, but only a Poſſibility tt they 
ſurvive the Pear. 

And as to this Point it was adjudged hy all the Court, 
that an Intereſt was veſted and fired in the Parties enti- 
tled to have any Shares immedlatelp after the Death of the 
Inteſtate, and the Statute doth not make anp Suſpenſion 
02 Condition pzecedent to the Intereſt of the Parties, fo; 


that Clauſe is meerlp fo2z the Benefit of Creditozs, and 


doth not relate to the Jntereſt of the Parties, &c. 

And the Court held this Statute to be in Nature of a 
CUI, fo; all Perſong who ſhould die Inteſtate, and there: 
foze they reſembled this Caſe to that of a Reſiduary Lega- 
tee ; fo if (uch a Legatee die befoze the Debts are ſatiſ. 
fied, ſo that it doth not appear to bow much the Surplus 
will amount; yet the Executoz 02 Adminiſtrato of ſuch a 
Legatte ſhall have the whole Reſidue, &c. which remains 
eber, &c. and not the Executoz of the firſt Teſtatoz. 

So in the Caſe where a Sum of Boney is bequeathcd 
to T. S. to be paid when he is of the Age of twenty-one 
Years, and he dies beſoze that Time, his Erccutoz att 


baue the Legacy, 
Do in the pjiucipal Caſe an Jutereſt was veſted in the 


Ulite of Farndell, immediately upon the Death of Brown 


the Inteftate ; and thercfoze, tho he died befoze the Time 
of Payment, yet the Adminiſtrato2 of the JnteCate Call 
bave no Benefit thereof, (02 it ſhall go to the AdminiErga- 
to of the CUitfez and Farndell her Þugband baving the 
Right of Abminiſtration to her, the Sult in the Spiritual 
Court is pzoper foz bim to have it granted, 

| Thercupon a Conſultatton was granted. 


Nota, Jn the Argument of this Caſe it was held, that 
(f a Man dies Jnteſtate, leaving only one Child, that ſuch 
Child is within the Statute of Dilribution, and that tis 
not caſus omillus, 


4 Simpſon 


9 
1 Y 


* 

2 

— 

* 
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Simpſon werſus Merrill & al. Mich. 4 Jac. II. 
B. R. Rot. 370. 


Reſpaſs lo; Breaking bis Houſe and Taking owap z 36%, 
bis Goods; there was Judgment agatuſt ſome of judgment in 
the Defennants by Lefault, and the ather ſuſhified, faq an inferior 
that the Hundred of D &c. is an antient Hundred, and Cn 
that a Court from thee Cieeks to thzre Clleeks, Time out hen ſui, 
of Mind, bad been beid within this Hundred, and that be- 8924 
koze the Treſpaſs, &c. King Charley the Second mag ſeiſen 
of this Hundred in Fee, in jure Cotonæ, &c. and long be- 
foze the Time, &c. made a Leaſe thereof by Letters Pa- 
tents, to Katherine, naw Queen Dawager, fog Life ; and 
that befoze the Treſpaſs, (viz.) on ſuch a Day, and at 
ſuch a Court, ihe Plaintiff entered a Plaint there againſt 
T. S. (one of the Defendants) in Treſpaſs upon the Caſe, 


upon which Plaint, * Taliter proceſſum fuit in eadem Cu- Thi, mor: 


ria ſecundum conſuetudinem Curiæ quod moſtea ſeilicet ad Way of 

Curiam, on ſuch a Dap, ſecundum conſ. Sc. conſideratum * porn. ba 
fuit per eandem Curiam quod prædict. T. S. recuperet Qs in an Hun- 
gainſt the vow Plaintiff gs. 4d. pro mil. & cyſtagiis ſuis, dred Court, 


is the Plaintif non proſecutus fuit quetelam ſuam pra- 9 


ictam ſuper quo judicio praceptum emanat. fuit ſub ſigillo 1 
Roberti Domini Ferrers Seneſchalli Curia pradjct. fgillat. 423: which 
ſecundum conf. eidem Merrill Ballivo & miniſtra Curiz, — 
&c. direct. per quod mandatum fuit, &c. quod Jeyarj face- Treſps(s 
ret the afozeſatd 9 5. 4d. on the Goods: of the JPlatneiff, Madel. t 
whereupon be, on the Day aud Pear in the Declaration che Ptziori# 
mentioned, entered into the Houſe of the Platutiff, the 57 
Daozs being open, 8c, and within' the Turtabtkian of the in the quric 
Court, and took the Goods to the-{iaſue af 98: 4 d. and 4ifion of the 
afterwards at another Court, &c. he r4turned dis Pretept Core of Ke- 
ſerved, Wd the other Detendant came iu did, Ke. | $t. Edmonds, 


and that for 
Recovery of the ſaid Debt, 7. F implacitaſſet the Plaintiff in that Court, & invenit pleg. de 


Bye. Taliter,ue ſuberinde proceſſum ſuit, that poſtea, &c, he obtained Judgment; this was eld 


good upon & Demurrer, 


And upon a Demurrer to this Plea ft was -objerten a = = 8 
gaintt tt, that ſuch a general Pleadipg,of a Jung nent ty (3427557 
an inferior Court, and not of Recozd, by May et Taliter 193. 7 
proceſſum fuit, is not gaod, but that the 11 Idle 
to ſet fo2th all the Pꝛoceedings in certain, ko; 105 ag 

— p 


OE KA et ns 


— 


* 
| 
. 

- 


\ 


Term. S. Trin. IW. & M. B. "YH 


22Aſſispl.12. 
4 H. 6. 1). 

7 H. 4 17- 
Old. Ent 167. 
Noy 1). 


3 Mod 267. 
4 C. 
1 Salk. 59. 


dant cannot 
plead per Av- 


tornatum, for 
tis a Diſcon- 


tinuance. 


by (A) a Taliter proceſſum fuit, is only allowable where 
Judgment is obtained in a ſuperior Court at Weſtminſter, 
0} at leaſt in an tnferio2 Court of Reto, and not an in- 
ferſoz Court not of (B) Recozd, foz the Court of B. R. 
hath very little Regard to the Pioceedings of thoſe a- 
per Courts; therefoze their Proceedings ought to be ſet 
fozth, that this Court might judge whether they are regit- 
lar, oz not, fo} they are traverſable, and it ſhall be tricd 
by a Jury, | 

FA. Tt was Iſkewiſe objeded, that the Defendant had 
not ſet fozth how the Lord Ferrars came to be Steward of 
this Court, ſo that no Authozity is alledged in him duft. 
clent to award a (C) Precept. 

(3) And laſtly, it was objefed, that a (D) Levari facias 
doth not lie to execute a Judgment given in an Þundzed- 
Court; foz the Pꝛoceſs to Execution there, is a Diſtringas 
in infinitum. Adjournatur. 


Orbell verſus Ward. Hill. 3 & 4. Jac. II. 
Ror. 1018. 


N an Appeal of Murder bzought by the Wife foz the 


Murder of her Þugband Iſaac Orbell, the oziginal CUrit 


of Appeal was in this Fon : | | 

Georgius Ward nuper de Paroch. Sancti Jacobi Weſt- 
mon' in Com. Middleſex attachiatus fuit, &c, 

The Defendant in propria perſona venice, and demanded 
Oyer of the Crit and the Return, which was entered in 
hac verba, and the Return was thus endozſed 2 Execurio 
iſtius Brevis patet in quadam ſchedula annex“: Reſponſ. Ba- 
G1 Firebraſſe Mil. & Johannis Parſons Mil. Vic. Com. præd. 
the Schedule was thus: | 

V Ego B. F. & J. P. Vic. Com. præd. Domino Regi humil- 
lime certifico quod ego attachiavi prædict. G. Ward ſecundum 


(A) This ſhort Way of pleading Judgments in an Hundred. Caurt, held good. 
2 Lev. $1. Co. Ext. 87, Sec rat * 102, 195. 

(B) Adjudged, that this general Way of Pleading the Proceedings in a 
Court not of Record, is ill upon a Demurrer. 2 Vert. 100. 

VI ill, becauſe not ſet forth by whom the Precept was awarded, 
and that it was likewiſe ill, becauſe not ſhewn that the Cauſe of Action did a- 
riſe within the juriſdicion: Sed Que of this laſt ObjeRion. 

(D) In 2 Lev. $1, 82. it was held, that this Proceſs of Levari fat was 
good, and that by a Difringas in ſome of the old Books, « Levari is intended. 


a exigentiam 


A 
4 
994 
* N 
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- exigentiam Brevis pradict' & habui corpus ſuum in Cuſto- 
dia mea until ſuch a Day, on which an Habeas Corpus wag 
directed to me, &c. whereupon J bzought the Body, &c. 
befoze the Chief Juſtice, &c. at his Chamber in Serjeants- 
Inn, and the ſald Chief Juſtice took the Body, &c. from 
me, and diſcharged me thereof, by Reaſon whereof J can- 
not have it here, &c 

Nota, The Sheriffs Mames were not ſubſcribed to the 
Return, Quibus lectis & auditis pradia' G. Ward per 
C hriſtophorum Guiſe attorn' ſuum venit & defend”, &c, & 
petit judicium de Brevi prædict', becauſe he is named in the 
CUrit G. Ward de paroch' ſancti Jacobi Weſtm' in Com' 
Midd' ubi revera & in facto there is ſuch a Pariſh as the 
Patich of St. James _infra libertatem Weſtm', but no Pa- 
riſh 02 Place known by the Name of St. James Weſtmin- 
ſter alone, prout, &c. & hoc, &c. unde petit judicium. de 
Brevi ; but did not plead over to the Felony, as is uſual 
in ſuch Caſes. 

And upon a Demurrer it was objeXed, that a Defendant 
in an Appeal could not plcad per Attornatum; but always 
ought to appear and plead in proprii perſona. 

To which it was anſwered, that the Defendant did ap- 
pear in propria perſona, and the Entry is ſo befoze he de- 
manded Oyer; therefoze the following Mods. (viz.) per 
Chriſtophorum Guiſe attornatum ſuum are Surpluſage and 
void ; ſo that the Pleading is then in propria perſona. 

(2.) Jt was objected, that the Defendant had not plead- 
ed over to the Felony, which he ought to do; and that he 
ought not to conclude in Abatement without ſaying moze, 


2 Sand. 95. 


as he had done in this Cale; and ſo are all the Pꝛecevents 


in Raſtall and Coke's Entries, where the Defendants in 
Appeal plead Matter in Abatement. 
To which it was anſwered, and firſt lt was admitted, 


3 Cro. 699. 


Vel. 12, 13, 


that it was uſual to plead over to the Felony in ſuch 


Caſes, but tis not neceſſary, ſo that fo2 Default thereof 
the other Plea ſhould be ill; fo2 tis but reaſonable that the 
Defendant in this Caſe, where Life is concerned, ſhowuld 


have the ſame Puvilege that all other Defendants have in, * 
ctuil Utions, and fo? Authozities in this Matter the Caſes Appeal 66. 


in the“ Margin were cited. 


was inſufficient as entered on Reco2d, koz the Default of 
the Sheriffs Mames lublcribed; fo2 the CUlozds, Reſponſ. 
B. F. & E. P. vic', &c. on the Back of the CUrit, are — 

uf- 


Co. Ent. 
Jt was farther objected, that the Return of this Tritt * Appeal. 


: 
] 
J 
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ſufficient ; but their Names ought to be ſubſcribed with. 
in the Return it ſelf, (viz.) at the Bottom of the Schedule, 
which ts ſtrictly required by the Statute of * York, by 
which tis enated, that the Sheriffs ſhall ſet their Names 
to their Return, in Pain to be grievouſly amerced to the 
King's Ciſe. | 

The Chief Juſtice held, that upon ſuch a Plea in Abate- 
ment without Pleading over to the Felony, the Court 
ought to have been moved to enfozce the Defendant to 
plead over, 02 at leaſt the Plea (hould be refuſed ; but that 
the Plea in the p2incipal Caſe was not ill upon a Demur- 
rer, that the Defendant is not obliged in this Caſe to 
plead over the Felony, no moze than a Defendant in an 
Appeal, who pleads a ſpecial Bar as a Releaſe, o; Autre- 
foits acquit ; and it was adjudged in Parliament, in a 
Caſe where the Defendant pleaded a Pardon in Bar, that 
it was not neceſſary to plead over to the Felony; and it 
was held in this Caſe, that it a ſpectal Bar is adjudged 
againſt the Defendant, he ſhall not be concluded by it, 
but he ſhall afterwards have Liberty to plead over to 
the Felony. 

That the Pleading by Attorney was a Diſcontinuance; 
fo} in this Caſe, the Defendant could not make an Attor- 
ney; and therefoze this is a Plea by a Stranger, and in 
Effect tis no Plen; and therefoze ought not to be receſbed 
by the Appellant; but the Plaintiff ought to move the Court 
fo Judgment againſt the Defendant z (oz tis as it he had 
ſtood Mute, and ſo the Appellant ought to do in Caſe the 
Appellee plead in Abatement, and doth not plead over to 
the Felony ; but the Plea being accepted by the Plain- 
tiff; tis therefoze good without Pleading ober, &c. 

And (o is the Return of the Schedule without the 
Names of the Sheriffs (ſubſcribed; foz their Mames on 
the Back of the CUrit is ſuffictent. 

That a Diſcontinuance in this Acton is peremptozy ta 


the Platntiff, and ſo Judgment was given, that the Crit 


ſhould abate, 4 


Jordan 


K 


— 


Term. S. Trin. IW. X M. B. R. 57 


Jordan verſus Powell. Trin. 4 Jac. II. B. R. 


Rot. 53 95. Aden by an 
HE Caſe was, 7. The Plaintiff (per Tho. Hancock) ihe — 


bis Attozney, bzought his Action againſt the Defen- the Statute, 

dant, and declared in Aſſumpſit upon thzee Pꝛomiſes; the b tho, 
firſt was in Conſideration of Mom done, and foz pꝛolecu - gelt e 
ting and defending (ſeveral Suits in B. R. C. B. and in ed in « Bill 
Chancery, by the Plaintiff (as Solicitoz, &c.) at the Re- of — 
queſt of the Defendant z the Second was upon an erecu- fn 
toy Conſideration to pzoſecute and defend Suits, and al. % che Sta- 
ledging a Perfozmancez and the Third was upon a general ue ages, 
Inſimul computaſſet. | 2 Countel. 

The Defendant pleaded ſpecſally, (viz.) That if thoſe 
Pꝛomiſes, oz any of them, were made by the Defendant to 
the Plaintiff, pront, &c. they were made that the Plaintiff 
ſhould de his Attoznep and Dolicito? fo; pzoſecuting and de- 
fending all Suits in the Courts at Weſtminſter, & non a- 
liter; and he likewiſe pleaded the Statute 3 Jac: 1. by which 3 J. '- 
tis enacted, That an Attorney or Solicitor ſhall not be al- 7 
lowed any Fees laid out for Counſel or otherwiſe, unleſs 
he have Tickets thereof ſigned by the Hand of them that re- 
ceive (ſuch Fees ; and he ſhall alſo give unto his Client true 
Bills of all the Charges of Suit under his own Hand, before 
he can charge his Client with Payment thereof; and aver- 
ed that the ſplaintiff had not delivered to him any Bill of 
Charges, &c. ſub eribed with his own Hand. | 

And upon a Demurrer to this Plea the Plaintiff had 
Judgment without any Argument, becauſe'the Statute ex- 
tends only to Money due for Fces ; and here the Defendant 
had pleaded generally to all the Pꝛomiſes latd in the Decla« 
ration, and one.of them being an Inſimul computaſſet, in 
- which other Boney map be included; and ſo ik the Defen« 
dant would have the Benefit of the Statute, he ought to 
have pleaded, quoad the two firſt Pꝛomiſes, and not gene - 
rally to all, as he had done. 

Judgment fo2 the Plaintiff. 


I | The 


n 


| 
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The King verſus Martin. bi 


Seſſions eon- HE Quarter -Seſllons in Devonſhire made an Oꝛder, 
yn reciting, that the Overſeers of the Poor of ſuch a Ba- 
Foor'Rat®, tit, bad made a Rate by particular ANeCments on the In⸗ 
- ſerforth,chat habitants, foz the Maintenance of the Pao) of that Pariſh 
i came 0 fog a Pear, by which Omer they confirmed-that Rate; but 
Appel there was no Recital of any Appeal te them it Sefſiong 
from an Oꝛder of two Juffices, to whom the oziginal Ju- 
risdixion of — Rates fo} the Poo} is giben by the 
Statute 43 Eliz. cap. 2 
Now this Over of Sefons being removed into R. R. it 
was moved to quaſh it; foz that they had taken upon them. 
_ 2 — their Jurisdicton, (viz.) the original Conu- 
ſance of Rates to the Poor, with which they have nothing ta 
do, but upon an Appeal, and therefoze this ©2ner is vald. 
Econtra, But on the other Side, the oziginal Rate made by the 
Overſeers was pzoduced. and tt appeared to be actually ſign» 
ed by two Juſtices, and Martin's Appeal to the Seſſtans en. 
dozſed thereon 4 and ſome Affigdavies were read of the Truth 
of that Patter, notwithKanding no Mention was made 
thereof in the Oder of Seſſions, urging alle, that Martin, 
who removed the Over, was a litigious Perſan, and refu- 
ſed to pay any ]Popoztion towards the Rellet of the [Paoz, 
But the Court quaſhed the Oder, becauſe by the Statute 
the ozx(gtnal JurſsviK#ton in this Matter is given ta the two 
next Juſtices z and the Seffſons have no Power, but upon 
an Appeal of the Party grieved, and therefoze tis necefſary 
that the A Appeal ſhould be mentioned in the SeMlans Omer, 
— "te muſt be taken, that they added without any 
Power ; and no collateral Averments in affidavits can help 
this Defect, becauſe the Authozity of the Seflong muſt ap- 
pear in the O2der it ſelf. 


' Boſon werſ Sandford. Hill. 1 & 2 Jac. 1). B . 
Rot. 302. 


* 268, I a ſpecial Cerdict, &c. the Caſe was thus: 
78 EW l. Boſon being a Percer in Exceſter, bought a ſpecial 


Action of Treſpaſs on the Caſe againſt Sandford. and Se⸗ 


2 IM 44% S. C. Adion may be brought either againſt the Maſter or Ownors of a Shi 
| where Goods are taken to freight, and — 8 : 
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ven others, being Part ⸗Owners of a Ship, in which Goods 
and Merchandize were uſually tranſpozted from London to 
the Poꝛt of Topſam near Exceſter, and declared as followeth : 

, Quod cum Joſephus Boſon (on ſuch a Dap and Pear) 
at London in ſuch a Pariſh and Ward deliberaſſet & one- 
raſlet, Anglice, had laden on Board, in & ſuper quandam 
Navem, vocat. le Compantes Adventure of Exon. unde ipſe 
idem Willielmus Sandford (and the Seven others) adtunc 
& ibidem fuerunt proprictarii ac in qua quidem Nave bona 
& mercimonia a 2 carriationem inde requiren' com- 
muniter carriat, & tranſportat. fuerunt pro rationabili naulo 
& (allario diverſa bona & mercimonia ipſius Joſephi Boſon 
(viz.) Viginti & duas pecias ſerici undulat. Anglice, Cam- 
lets, (and divers other Merchandizes in particular) ad va- 
lentiam 1001. in bono ordine & bene conditionat. a Lon- 
don predict. uſq; ad portum Topſham in Com. Devon. in 
nave illa pro eodem Joſepho Boſon (periculis marium ex- 
ceptis) ſalvo tranſportand, pro rationabili naulo & ſalario 
per ipſum Joſephum Boſon eiſdem Willo' Sandford (and 
the Seven others) pro hujuſmodi carriation. & tranſporta- 
tion, eorundum ſolvend. & iidem Will'us Sandford (and ſe- 
ben others) — 1 bona & mercimonia ipſius Joſephi Boſon 
in nave przdicÞ\ ſub cuſtodia ſua ex cauſa prædicta tunc & 
ibidem habucrunt & receperunt, & ad illa tranſportand. in 
nave prædicta in forma predict. ſuper ſe ſuſceperunt præ- 


dicti tamen Vill'us Sandford (and the Seven others) offi- 


cium ſuum in ca parte minime curantes ſed machinan. & 
fraudulenter intenden. eundem Joſephum Boſon in hac 
parte injurare decipere & defraudare licet periclis marium 


non impedit ſed navis prædict. ad portum de Topſham præ- 


dict. in tecto arrivavit bona & merchandiſa prædict. in tali 
bono ordine & bene conditionat. qual. eadem fuerunt tem- 
pore deliberationis & onerationis inde in & ſuper navem 
prædict. cidem Joſcpho Boſon non deliberaverunt ſed bona 
& merchandiſa prædict. tam negligenter & improvide loca- 
verunt & cuſtodiverunt in nave prædict. in Viagio prædict. 
quod in defectu ipſorum Willi” Sandford (and the Seven 
others) & ſervien. ſuorum bona & merchandiſa illa per a- 
quas maritimas in eadem nave venien. madeſacta ſpoliat. & 
damnificat. fuerunt & nullius valoris five uſus eidem Joſe- 
pho devener. Idemq; Joſephus diverſa grandia Lucra com- 
moda & proficua quz ipſe cum bonis & merchandiſis præ- 
dictis vendend. liciteq; barginaſand. acquirere & luerare po- 
tuiſſet totaliter gerdidit & _— unde idem Joſephus ew 
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dicit quod ipſe deteriorat. eſt & damnum habet ad Valen- 
tiam 1501. & inde producit ſectam, &c. 

The Defendants pleaded joſntly Mot gufſty, and the Tu. 
ty found a ſpecial Uervit to the Effeft following: 

ſl. They find, that Joſeph Boſon, in the Year and Place 
afozeſaid, did deliver and load in and upon the Shtp called, 
&c. in the ſald Declaration menttoned, of whtch Ship the 
ſatd William Sandford, and the Seven others, were then 
and there Partners; they find that in this Ship the Goodg 
of Perſons requiring Carriage had been uſually carried fo; 
a reaſonable Salary, and that the Plaintiff delldered the 
Goods in the Declaratton mentioned on board the Ship in 
good Condition, and that they were to be tranſpozted ſafely 
from London to Topſham, foz a Salary to be patd by the 
Plaintiff to the Defendants, upon which Account the 
Goods were recelved into the Ship. 

They find that one Daniel Hurd was Maſter of the ſald 
Ship, and the Goods were delivered to him, none of the 
Defendants being then pzeſent ; thep find that there were ſe- 
beral other Partners of the fold Ship, (viz. &c.) at the 

' Time the Goods in the Declaratton menttoned were put on 
board; they find that the Plaintiff did not know, but was 
always ignozant who were the other Partners. 

They find that the Ship arrived ſafely at Topſham, wfth- 
out any Danger of the Sea, and that the Goods were ſpoll d 
by Negligence modo & forma prout, &c. 

They find that the Defendant, and the other Partners, 
have been always ready in the ſaſd Ship to tranſpozt Mer- 
chandizes from London to Topſham and back again, fo2 a 
©Salary, accozding to the Rate of 16s. per Tiin-CUefght, 
and that the ſald Daniel Hurd, who was Maſter of the 
ſaid Ship, had only x Pounds foz eberp Uoyage, foz his 
Mages of the Defendant, and the other Owners, and ſo 
concluded ſpectally, | 
Ks... were two Points made in arguing this ſpecſal 

erdict. 

* 26H.3.5. (1.) COhether the Cerdſct had abated the Bill by find- 
<1) Geer ing there were ſeveral other Partners of the Ship not na- 
able in &. med, Kc. : 
baremene, (4) The ſecond was, Chether the Plaintiff had milla. 
ee he ken dis Aion, having bought it againſt the Owners of the 
nete of it, if Ohlp, When only the Maſter is chargeable, 
ho pleadzto Ag to the firſt Point it was argued, that the Defendants 
— had loſt that Advantage which they might have _y thetr 
SD Pleading 


Term. S. Trin. 1 W. & M. B. R. 61 


Pleoding to this Adlon, becauſe they did not plead the 
Matter in Abatement; and ag fo} that Purpoſe, the Caſe 
was compared to an Aﬀton againſt one Executoz where 
there are moze; if that one Erecuto2 doth not plead that 
Matter in Abatement, but pleads to the Acton, he hall 
never have the Advantage of fach a Plea afterwards; (o 
where Treſpaſs is bzought by one Jointenant, oz by one 
Tenant in Common, and the Defendant pleads to the Ac 
tion, and the Jury finds ſpecſally, that another (not named) 
is Jointenant or Tenant in Common with the Plaintiff, 
yet he ſhall have Judgment, notwithſtanding the CUrit at _ 
firſt was abateable; and ſo it was adjudged in the + Caſes ! 1 Elis. 
cited in the Margin; lo where an Acton of Debt is bought 185 46. 
on a joint Bond, againſt one of the Dbligozs ; and upon Mod. 103. 
Non eſt factum pleaded, the Jury find that T. 8. (then li. 
ving) was jointly bound with the Defendant, yet the \ 
Plamtiff (hall have Jungment. 
'Tis true, (f this Batter had been pleaded in Time, it 
would have abated the CUritz and ſo it was adjudged in 
* Whelpdale's Caſe, fo} which Reaſons it was (nſifted, that * Rep.r19. 
— had loſt that Advantage by Pleading to the 5844 %, 
> on. | Moon. 
(2.) Cis to be conſidered what Relation there is between 
a Maſter and a Servant, fo the Jurozs have found, that 
Daniel Hurd, Mater of the Ship, was only Servant to 
the Defendant fo2 a certain Salary, and to Hew the ſtrict 
and recipzocal Relation between them, the Caſes in the „ 
Margin were cited; and how the Acts of the Servant u. . 39, 
will d affect the Maſter; and to prove that the Mater 1s 40. 
- chargeable fo2 the Contracts of his Servant, the Caſes * Der 15 


2 Cro. 47. 


itkewiſle in the © Margin were cited: Dr. & Stud 
© Plowd. 11. Litt. Rep. 374. 3 Cro. 711. 12 H. 8. 46. * 6. 53! 


Mhich Caſes were applied to the pzincipal Caſe; fo 
Hurd, the Maſter of the Ship, was the Defendant's Ser- 
vant, and his Labour was fo2 their Benefit, and by Con- 
ſequence his Negligence ought to be to their Loſs; and tis 
agreeable to Reaſon, that the Defendants, who were to 
receive and to have the Advantage of the Freight⸗Monep, 
ſhould be charged with (ſafe Keeping the Goods, 

%eſides this is a mixt Action, (viz.) foz a Malefeazance, 
and foz Matter quaſi ex contractu with the Owners, who 
had {mpoſed a certain Rate, accozding to the Weight, - 

3 | 91 
5 
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| 85. S. C. 
| 1 Vent, 190, 
238. S. 
Id. 36, 1 


try © Marſh, 
Lent Aſſizes 
in Devon, 

2 Will, & 
Marr 


the Owners, fo2 ſuch Actions are always recipzocal. 

Then it was argued from the Jnconventence, if the Ser- 
vants of Carriers ſhould be chargeable with the Goods, 
and their Maſters ſhould not be chargeable to the Parties 
in an Action ; fo? if this ſhould be Law, no Man would en- 
truſt any Thing of Clalue in the Pands of Servants, who 
are generally poo? Men, (o that by this Means it would 
be very pzejudicial to trade, in carrying Goods from one 
Place to another. | 

It was inſiſted, that Maſters are not llable to the Con- 
tracts of their Servants, unleſs they are nonſolvent ; now 
this Action ts founded only on the Contract, which is entire, 
and made with all the Owners, therefo2e the Aition brought 
ogainſt ſome of them is abated by the Aerdick; fo2 tis not 
the (ame Contract as alledged in the Declaration; as foz 
Inſlance, in an Aſſumpſit againſt two Defendants, if the 
Jury find the Pꝛomiſe was made by Thyee, the CUrit is a- 
bated; foz the Pꝛomiſe of Thzee is another Pꝛomiſe than 
that mave by Two, 

As to the ſecond Point it was adjudged, that the Action 
was well bzought againſt the Owners, and the Cale of 


- * Morſe verſ»s Sluce was cited, which was adjudged when 


Hale was Chief Juſtice, and it was thus, (viz.) The like 
Action was bzought againſt the Maſter of a Ship; and upon 
a ſpecial Clerdi found, the Objedion was, that the Action 
would not lie againſt the Maſter, but againſt the Owner; 
but it was adjudged that the Aﬀion was well bzought a- 
gainſt the Maſter, becauſe it was found by the Clerd(f, that 
be had uſed to receive Monep ko; Freight, and to make Con- 
tracts fo} tranſpozting Goods, therefoze in ſuch a ſpecial 
Caſe the Acton lies agatnſt the Maſter ; but it was never 
doubted, but that (t would lie againſt the Owners, fo tis 
founded ex quaſi contractu by Implication of Law; and tis 
a Rule in Law, that in all Caſes where the Action ts 
founded upon Matter ex quaſi contractu, it ought to be 


(A) One Fry was Owner of a Ship, and brought en Indebitatus Aſſumyfit for 
_—_ Money, for importing — from Bourdeaux to Topſham ; and upon an 
Objection, that the Action ought to be brought by the Maſter, and not 6 the 
Owner, Holt Cb. Juſt. held clearly, that the Aftion might be brought by 


either, 
5 | joint 


„434 ——_—_ 2 
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ate nd all Parties z and fo2 Authoyittes in this Point « x, . 


in the * Margin were cited. + Saund. 345 
921. Hob. 260, Hurt. 121, 1 Mod. 1y8. * Vent. 151. 
0 / 


; \ 
Jud the Chief Juſtice, and two other Judges beld, that 
the jaint Paxtuerſhip wag not pleadable in Abatemeut bp 
the Defendauts, becauſe it would amount to the I 5 
Iſſue z but that/ if it was pleadable in Abatement, the De- 
fcndants had laſt their we Pleaving it, and Judg- 
ment gught to be gigen fa2 the Plaint(ff, 
And the Chief Juſtice'ſa(d, that it was at the Election of 
the Plaintiff, either ta wing bis Action ond the Master 
02 againſt the Diners z and ſo in Caſe of Mariners VVages, 
the Aion lies againſt either Maſter 02 Owners, and the 
aſter o Ownexs map maintain an acklon 8. 
doncp, unleſs dome of the Owners diſagree ta the Voyage, 
{a by that Mans they are exenmptcd from the 9 855 and 
n the pzineipal Caſe be hely, that if the S þ d been em. 
ploped only by the Defendants, the there might de oghers | 4. ;. 4. 
who had a joint Intereſt with tem, vet the Aton was , Cre. bd. 
maintg(nable by them, without nam ng the gather, $a; 
. Judgment as giben (03 1 4 POEM! 3 
arguing this Ca 4 Bleckburge ud * Trio. » 
Tenant jo Conan Fx A 


that 
Grove Was Cit e ben thus: ant in Con 
4 Ade an Talon pf Trover in his own Na 
alone, fpz cutting down Trees and carrying them awap x 
The Defendant pleaped to J(ye, and in a (pecial Uerpln 
was found, that the JPlainti was Tenant in Common it 
T. S. not named; yet the Plaintiff had Judgment, becanſe 
this was Matter pleadable in Abatement. 


Ailoffe verſus Scrimpſhire. 


T HIS Caſe was argued and adjudged in this Term: 
ſ. The Plaintiff, Sir Benjamin Ayloffe, b10ught au Pefeaſance, 

Action of Debt againſt the Defendout, upon a Bond foz the "=," 

pment of 5001. and upon Oyer of the Bond, and the Bar, where 
ondition thereof, it appeared to be fo2 the Papment of a 0. 

leſs Sum, (viz.) 2501. at a certain Day, aud thereupon 

the Defendant pleaded, actio non, &c. becauſe the Platntiff 

poſt confectionem ſeripti obligatorii prædict. ac poſt denarii 


prædicli devenerunt debit. & ſolubil. eidem (the — 
: e 


© 


2 
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de prædict. (the Defendant) & ante exhibitionem bill præ- 
dict. (viz.) on ſuch a Day ipſe idem (the Plaintiff) per 
quoddam factum ſuum convenit & conceſſit to and with 
the Defendant, quod ipſe idem, the Plaintiff, ad aliquod, 
tempus vel tempora extunc in poſterum pro & durante Ter- 
mino 99 Annorum, a die datus ejuſdem facti, &c. non ſec- 
taret proſequeretur implicitaret vel perturbaret corpus per- 
ſonam vel ſtatum, Anglice, the Eſtate, ipſius (the Defen- 
dont) hæred. executorum vel adminiſtratorum ſuorum vel 
alicujus eorum vel ratione aliquarum ſummæ vel ſummarum 
monctæ debiti vel debitorum, Anglice, Duties, vel de- 
mand. quorumcunq; ei adtunc debit. vel ſolubil. Anglice, 
owing, vel per iplum (the Plaintiff) demandabil. de vel a 
præfat. (the Defendant) & hoc, &c. 8c unde, &. 
*:114,1.24 And upon a Demurrer to this Plea it was inſiſked koz 


B+ 4 the Defendant, that this Defeaſance, by which the Action 


$11.33. 1s ſuſpended foz the Time therein limited, is pleadable in 
Gro. Elic. Bar; and to avotd Circulty of Action ; and the Caſeg in 
j++ 6:3 the * Margin were cited as Authozitles in this Point. 

1 Saund. 320 Holt Chief Juſtice, &c. That an Obligation is defea- 
t 41.6.18 . ſable as well after the Condition is broken as befoze, and 
26.6, 1 Init. gg ta that Point the Caſes in the F Mar gin were cited, 
20 % And the Court thus diſtinguiſhed, (viz.) that where the 
z Saund. 47, Covenant is, that the Obligee (hall not put the Bond in 


48. Sult at any Time, ſuch Covenant is pleavable in Bar as 


Cro. El. 352, U Releaſe, becaufe in Effect it is ſo; but where the Cove- 


_ « Roll. 939. nant io, that it (hall not be put in Sult fo} a certain Time 


limited in the Deed; this is only a Covenant, and fo} a 

Beach thereof an Aﬀton is matntaſnable ; but "tis not 
pleadable in Bar to the Bond. 

Nota, Jn the Argument of this Caſe it was allowed by 

all, that a Letter of Licenſe containing the CUozds follow- 

ing, (viz.) That if the Creditoz ſue, &c. within ſuch a 

Time, that his Debt ſhall be fozkeited, (ach Licenſe ig 

pleadable in Bar; therefoze in the pztnctpal Caſe, the Co- 

venant being tempozary and limited to a certain Time, and 

there being no CUozds in the Deed of Defealance to make 

the Debt fozfeited z upon a Suit commenced, &c. the Court 

> pay" was clear in Optnton, it was not pleadable in Bat; but 

ar, © that an Action of Covenant was his proper Remedy, 

Judgment (oz the Plaintiff, 


5 | Incledon 
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RE SPASS againſt the Defendant, in which the: . 636. 
Plaintiff declared foz a Treſpaſs foz Eating his W bor che 


miſſion of 
G2als, and fo2 digging and carrying Turf and Stone in a — pacem 
certain Place called Trenſhoe Down. is not cured 


The Defendant juſtificd by a Pꝛeſcription, in which he * 
ſct fozth, that long befoze the ſuppoſed Treſpaſs, &c. one 
Chicheſter was ſeiſed of a Meſſuage 02 Tenement called 
Tottiſcomb, and of 100 Acres of Land, Parcel of the ſald 
Tenement; and that the ſald Chicheſter, and all thoſe whoſe 
Eſtate he had, uſed Time out of Mind to have Common 
in the Place where, &c. fo2 all their Cattle Levant and 
Couchant upon the ſatd Tenement, and alſo to have Com» 
mon of Turbary to burn in the ſaid Houſe, and alſo a Pu 
vilege to dig Stones in the Place where, &c. fo} the necel⸗ 
ſary Repair of the ſald Meſſuage, as appertaining to the 
afozeſatn Meſſuage 02 Tenement, and ſo made a Title to 
the Meſſuage, &c. under a Leaſe thereof foz Pears made 
by the ſaid Chicheſter, diu ante, &c. and ſo juſtified the Eat; 
ing the Gzaſs with his Cattle Levant and Couchant, &c. 
and digging the Turf to burn in the (aſd Houſe z and as 
to the Digging the Stones, &c. that they were digged and 
uſed, and he had employed them in and upon the afozeſato 
Mr von fo} the neceſſary Reparatton thereof, & hoc 

unde. 

The Plaintiffs replied de injuria ſua propria, and tra» 
verſed the Pꝛeſcription afozeſaid, as it was pleaded in Bar. 

The Defendant rejoined by Clay of Eſtoppel, that the 
]laintiffs ought not to be admitted to the ſald Averment 
and Traverſe, becauſe the Plaintiff Incledon had autrefoits 
brought an Aﬀton of Treſpaſs againſt the ſame Defendant, 
fo2 a Treſpaſs done in the ſame Place; and the Defendant 
juſtified, as now by Pꝛeſcription foz Common of Paſture, 
Turbary, and fo2 digging Stones, ut ſupra, and the Platn- 
tiffs then replied, de injuria ſua propria, ut ſupra, and tra- 
verſed the Pꝛelſcription, and thereupon Iſſue was joined, and 
a CJerdi# was found koz the Defendant Burges, and the Re- 
coꝛd was ſet fo2th in certain; and averred, that it was the 
ſame Title, and that this Incledon and the Incledon in the 
other Actfon are one and the ſame ]Ierſon, and that the 
now Defendant, and in the other Action, is the ſame Per⸗ 
ſon, and ſo concludes by Map 3 by the ä i 

n 
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And upon a general Demurrer to this Replication, an 
Exception was taken to the lea in Bar, (viz.) fo? that 
the Defendant had p2eſcribed to dig Stones to repair the 
Houſe, and had juſtified the Digging fo? repairing the a- 
foreſaid Tenement, ſo that he varied in his Pyeſcriptton, 
and had not bought his Caſe within it; foz a Tenement 
compꝛebends moze than a Melluage, and he ought not to 
* employ the Stones to repair the Hedges, which are Parcel 
of the Tenement, becauſe his Pzeſcription is confined to 

the Meſluage only. 
- 51414 To which it was anſwered, that the Fault of this 
Dyer 39. 4, Plea was cured by the Replication, becauſe the Plaintiff 
Cro. Hl. bg had not demurred to it. no2 taken any Advantage thereof 
e in Pleading z and the Authozittes in the“ Margin were 
- cited to pzove, that the Fault of the Bar may be cured by 


merſet, 


„% zog. the Replicatton, 
=, Hob. 17- But the Court being inclinable, that this Defect was 


[F not helped by the Replication, becauſe upon the Pleadings 
'8 it ſhall be taken, that the Stones were employed upon all 
| the Tenement generally; thereupon the Counſel foz the 


| 
| Defendant objeted againſt the Declaration, (viz.) that the 
| Commencement of the Treſpaſs was alledged to be in the 
[ Reign of Car. 2. continuando unto the Dap of the Bill 
| purchaſed, which was in the Reign of Jac. 2. and the Con- 
| : E4.4-:4-4. Clufion of the Declaration was, contra pacem Domini Re- 
þ „ 1 nunc, when it ought to be, contra pacem dictorum nuper 
| » Cro. 377; Regis Car. 2, & dicti Regis nunc; fo? the Mods contra 
i pacem are pꝛoperly applicable to the Commencement of the 
1 Treſpaſs, (viz.) to the Clauſum fregit, and not to the 
| Continuando, 
| To which it was anſwered, that this was only Fom, 
2; Fli-, c.5. and that the Statute 27 Eliz. is, that upon a general De- 
| , murrer Judgment ſhall be gtven, notwithſtanding any 
| , Cant of Fozm; and in this Caſe the Demurrer was ge- 
| Ba«kervill', neral; and the Caſe in the F Margin was cited to pzove 
| Caſe -» Hob. thts was meerly Matter of Fonn. 
=_ *:16& i) It appears by the laſt Statute of * Jeokalls, that the 
the e Clauſe contra pacem was not meer Fozm, becauſe by that 
| h Statute the CUant of thoſe Clozws was aided by a Clerdif, 
which ts a good Argument, that befoze that Statute was 
made, it was a ſcofail, not to be cured by any fozmer Sta- 
tutes of Jeofatls, which in general CUo2ds cured Cant of 
Fo2m after a Clerdict ; ſo that tis Subſtance, and not with- 
in the Statute 27 Elir. and the Court was of that Optnion, 
and (0 gave Judgment that the Plaintiff Nil capiat per Billam. 
3 But 
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But nota 1 Sid. 253. the like Exception was taken upon 
a general Demurrer, and adſudged meerly Fozm ; but 
this Caſe was not cited by the Counſel, oz remembered by 
the Court. 

as to the Matter in Law, (viz.) the Eſtoppel, the Court 
gave no Dpinton, but Judgment was given koz the Defen- 
dant, ut ſupra. 


Maſon werſus Abdy. Mich. 3 Jac. II. B. R. 
Rot. 575. 


EBT upon Bond, the Condition whereof was, that 
whereas the above-named John Maſon, at the Re- 

queſt of the above-bounden John Abdy, had lent and patd 
unto him the pztncipal Sum of 300 J. on Adventure upon 
the natural Life of Robert Abdy, fo2 the Time _ after 
ſpecified; if therefoze the ſaid Robert Abdy, at the End of 
thiee Months Kalendary, commencing from the Date here. 
of, do and ſhall well and truly pay, 02 cauſe to be paid, 
unto the abovelald John Maſon, his Executozs oz Admint- 
ſtratozs, the Sum of 221. 10s. being the Premium fo? the 
ſaid Adventure of the ſaid ]zincipal fo2 thꝛee Months; and 
afterwards, at the End ot rx Months, commencing as a- 
fozeſaid, 02 at any Time ſooner, do pay as afozeſatd, the 
ſald pzincipal Sum of 3col. with other Premium, ko; the 
farther Adventure of the ſame, accoding to the Rate of 


- of, 


What ſhall 
be an uſuri- 
ous Contrad. 


Sir-pence each Pound per Month, ko; all ſuch Time what- 
ſocvcr as ſhall be expired and ſpent, at ſich aſugned Time 


of Payment; 02 if befoze (ſuch aſſigned Time oz Times of 
Payment, and within the (atd fix Months, the (aid Robert 


Abd ſhall depart this natural Life, that then this pꝛeſent 


Obligation ſhall be void. 

Quibus lectis & auditis, the ſaid Robert Abdy dicit, &c. 
quod actio non, &c, becauſe on the ſame Day, Pear and 
Blace tn the Occlaration mentioned corrupte & contra for- 
mam Statuti in huju{modi caſu nuper edit. & proviſ. agrea- 
tum tuit inter pradict. Johannem & eundem Robertum quod 
pradict. Johannes accommodaret cidem Roberto ſummam 
300 l. & darct diem pro ſolutione inde per ſpacium trium 
menſium Calendar. ſed non ultra ſex menſium a prædicto 
die quodq; præd. Robertus ſolveret, &c. (here recite the whole 
Agreement and Condition, inſcrting the ſeveral Bums tv be 
pro lucro & intereſſe differendo & dando diem pro ſolu— 
tione prædict. zool. uſq; ad ſuch a Day prout in the Con- 

K 2 dition 
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dition; (omitting the Clauſe, that ik the Defendant ſhould 
die within ſix Months, & c.) Et ulterius predict. Robertus 
dicit quod ipſe prædict. Robertus prædicto tempore agrea- 
menti necnon ſeripti obligatorii fact. fuit in r vita & ſa- 
lute & infra ætatem 38 Annorum, (viz. at ſuch a Place) & 
in nullo periculo vitæ ſux amittend. Quodqʒ ad evitand. ſta- 
tutum prædict. & pro ſecura ſolutione ſummarum denario- 
rum prxdict. in conditione præd. ſpecificat. ad tempus ibi- 
dem affix. (criptum predict. cum conditione prædict. apud 
Paroch. & Wardam prædict. trahi & ſeribi per — 
Johannem cauſat. fuit pro ipſo prædicto Roberto ſigilland. ac 
ſuperinde præd. Robertus pro ſolutione tam præd. 221. 108. 
pro lucro intereſſe & pro differendo & dando diem ſolutionis 
prædict. 300 l. per prædictum ſpacium trium menſium, quam 
pradict. principal. ſummam & præd. al. denar. (as in the 
Condition) prædict. ſcriptum Obligatorium hie in Curia pro- 
lat. de pænali ſumma 600 l. cum prædicta conditione pro ſo- 
lutione præd. 221. 10s, & prædict. 300 l. & prædict. al. de- 


nar. modo & forma ſupramentionat. in performatione & 
complement. & ſecundum formam & effectum corrupti agrea- 


menti ill. ſigillavit & ut factum ſuum deliberavit, & idem 
Robertus ulterius dicit quod præd. 22 l. 10 8. pro intereſſe, 
Anglice, the Loan, pro differendo & dando diem ſolutionis 
— 3001, ut præfertur excedunt ratam ſex librarum pro 
ntereſſe, Anglice, the Loan, pro differendo & dando diem 
ſolutionis Centum librarum pro uno anno per quod ſcriptum 
obligatorium prædict. vigore ſtatuti prædict. in hujuſmodi ca- 
ſu inde nuper edit. & proviſ. vacuum & nullius vigoris in 
lege exiſtit & hoc & unde. 
And upon a general Demurrer to this Plea, it was ar- 
gued upon all the Caſeg of Aſurp cited by the Counſel ; 
and adjudged, that this was an uſurtous Contract within 
the Stat. 12 Car. 2. cap. 13. fo2 it was held, that ik ſuch 
an Evaſſon of the Statute ſhould be allowed, upon Pe- 
tence, that the Punctpal was in Paßard foz thzee Months, 
upon ſuch a colourable Contingency, that a Man who was 
in full Health might die within three 02 ſix Months, the 
Statute would be of little Ade; and ik ſich a Contingen⸗ 
cy of the Death of a Man ſhould pzevent the Ciſury, it will 
follow, that Contingencies might be extended to the Death 
of Two, Chee, oz moze; and that this Caſe is not like 
thoſe of Bottomry-Bonds, becauſe in thoſe Caſes there are 
ſeveral deſperate Contingencies of the Wind, Seas, and E- 
nemies, which Bonds are regarded in reſpett to Trade. 
The Defendant had Judgment. 
3 'DE 
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Watſon verſus Clerke. 
Where the 


N this Caſe it was held by Hole Ch. Juſt. that where derer of 
I an Habeas Corpus is dire#ed to an inferioz Court, Court mus 


of which an utter Barriſter is Steward, and in Fat return « H- 
the Jue in the Plaine was not joined moze than fx . Ce, 
Months after the Appearance of the Defendants there; ſo bim. 
that by the Statute 21 Jac. the Steward had Liberty to . Jac. :, 
* P2oceed notwithſtanding, and without the Allowance of the . 23. 
CUrit; pet in this Caſe the Steward is bound to return 
the CUrit with the ſpecial Batter, otherwiſe he ſhall be in 
Contempt; and ſo it was conſtantly ruled in B. R. when 
Hale was Chief Juſtice, 


Boſworth werſus Ridgley. 


Cire facias by Executozs, upon a Judgment obtained by Profer: hie 
the Teſtatoz z and upon a general Demurrer it was in- i, Sundl. 
(iſted, that the Pꝛactiſe of this Court in ſuch Caſes is, mencarias, 
that the Plaintiffs tn the Scire facias ſhould inſert this 
Clauſe, (viz.) Profert hic in Curia literas Teſtamentarias, 
&c. which being omitted, the CUrit is not good. N 
To which it was anſwered, that the Pzactiſe is to inſert Sund. :49. 
that Clauſe at the Concluſion, and not in the Biddle of * und. 403. 
the TUrit ; and here tis inſerted at the Concluſion, 


But 
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Curia. But the Court held both Fozms to be good, and that in 
the C. B. this Clauſe is always 4uſerted in the End. 
Judgment (oz the Plaintiff, 


Bradſhaw verſus Swanton. 


= Rohibition to the Conſiſtory- Court of Durham, where 
'x will nor lio 17 the Libel was foz Stibſtraiion of Titbes; the Sug- 
1 is « Compo- (eſtlon now was, that a verbal Compoſition was made 
| | Haben between the Plaintiff and the Defendant, foz all Manner 
i 'F of Tithes foz two Yeatsz and the Libel was fo2 Tithes 
wt |. ariſing within the ſaid Time; and a Difference was now 
4: taken between a Compoſition for Life and for Years, fo? in 
| | * velv.o4. the firſt Caſe a Prohibition lies, but not where the Com- 
1 wg; poſitſon (gs fo; Life; and to pzove this, the Caſes in the 
i 138, % Margin were cited. | 

|! To which the Chtef Juſtice anſwered, and ſo it was re- 
18 1 ſolved, that tho ſeveral Books tell us, that a Pꝛobibition 
15 41. 6, % would lie where the Compoſition is for Yearsz and where 
14 - » Roll. Abr the Difference is taken ut ſupra; pet the Law foz ſeveral 
fi 14 neon, Pears paſt hath been clearly taken, that no Pzohibitſon will 
* mm ® lie upon any Compoſition, whether foz Life oz Years, fo; 
„ % Any Tithes ; and therefoze the proper Remedy is to appeal 
„ on to the Arches, it the Conſiſtozy-Court ſhould refuſe a Plea 

39. of Compoſition. 
| In this Caſe a Pꝛohibition was denſed, quod nota. 


Hammond verſus Purſell. 


— * » — 
. 
— — 


1 Writ of in- 
** | quiryreturn- 


Writ of Inquiry was returnable die Veneris prox. poſt 
Craſtino Aſcenſionis Domini, which was a Day out 


able u Day 


0 alter the ok Term, but it was executed within the Term, and 
1 | Term, but. Damages found fo the Plaintiff; and upon a TUrit of Er- 
within the ka; bzought, the Matter befoze-menttoned was aſſigned fo2 
8 Erro in the Exchequer Chamber; and now it was moved 
enables to amend the Return of the Crit. 

Holt Ch. Juſt. If the Award of the Crit of Jnquiry on 
1 the Roll (is good, the CTirit it (ſelf Chall be amended by the 
of Roll; ſo if the CUlrit was good, and the Award was ill, 

| it ſhall be amended by the CUritz but in this Caſe both 
were defective, 


3 Then 


\ 
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Cben the Counſel foz the Plaintiff in Erro; inũiſted, that 
the Default in this Caſe was the Act of the Court it ſelf, 


- which can never be amended, 


But the Court inclined to amend it. 


Young werſus The Inhabitants of the Hundred of 
Folſcomb and Mudbury in Dorſetſhire. 


HIS was an action upon the Statute of Hue and 3 Mod. 238. 
Cry tog a Robbery, in which the Plaintiff declared, $& 
Quod quædam perſonæ ignotæ, &c. apud quendam locum upon thesta- 
ex auſtrali parte cujuſdam januæ vocat, Fair Mile⸗Gate, — _ 
infra parochiam de Toldſcomb & Mudbury in Com, przd. 47d ht fa 
& infra hundred. de Toldſcomb & Mudbury in Com. Dor- it was in the 
ſet prædict. vi & armis aſſaulted him (the Plaintiff), and Highway, 
robbed him of ſo much Boney. 7 
Upon Not guilty pleaded, the Plaintif had a Gerdi, 
and it was now moved in Arreſt of Judgment, foz a Fault 
in the Declaration, the Robbery being not laid to be done 
in any Highway, but generally, (viz.) apud quendam lo- 


cum (ut ſupra) (o that fo what it appears to the contrary, 
it might be done in an Þouſe o; Garden, oz in a Mood, Cro EI 753. 


fo2 which the Pundzed is not chargeable z fo2 the Jnbabt- 
tants of the Þundzed are only obliged to guard the Roads; 
and all the Pꝛecedents are, that a particular Place is Gewn 
in the Highway. | 

But it was adjudged that the* Declaration was good, 
eſpecially after a Gerdictk; fo2 it ſhall be intended that this 
was given in Evidence at the Trial, otherwiſe the Plain⸗ 
tiff would have been Nonſuft; and they held, that without 
the Pelp of a Gerdict this Declaration had been good; foz 
the Highway is not mentioned in any of the old Pꝛecedents 


in Raſtal's Entries; tis true, in the * new Ptecedents tis . 2 Saund, 
74. 


Beſides, the Declaration is as good withaut any Aver 
ment, that the Robbery was done in the Highway, as tis 
without any Averment, that it was done in the Day+time, 
und not in the Night; ko; ſuch an Averment was never pet 
(cen in any Piecedent. 

The Plaintiff had Judgment. 


The 


=. 


| | Salk, 199, 


1 
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The King verſus Bonny. 


1 L PON a Motſon foz a Melius Inquirendum upon the 
Death of B. who was Fclo de ſe above two Pears 
„, befoze this Motion; and after two Jnqueſls had been 
—_— made by the Cozoner ſuper viſum Corporis, upon both 
+ 49 inqviren. Which Jnqueſts he was found to be Non compos ; it was 
dam is tra- now ſuggeſted, that one of thoſe Jnqueſts was quaſhed fo? 
bel an gu A Fault, and the other, which now ſubſiſts, was obtained 
firion ſuper Dp Practice, becauſe the Turozs were named at the Inſtance 
»/omCorporis. of Bonny, the Adminiſtratozz and Affidavits were pꝛoduced 
to pzove it; beſides, the Practice is apparent by Taking 
the ſecond Inquiſition befoze the Coroner, ſuper viſum Cor- 
poris, which Body had been buried above a Pear, and ſo 
was putrified; and therefoze (admitting it was not by 
Pyactice) ſuch an extraozpinary Courſe ought not to be 
Thereupon the Court ſuſpecting the Coroner had mighe- 
haved himſelf, made a Rule ko; him to attend, and accozd- 
ingly in Hillary-Term following be appeared in Court, and 
made Oath, that he took the laſt Jnquiſition ſuper viſum 
Corporis, of his own Accozd ; but upon the Application of 
the Lord Almoner ſo to do, whereupon he applied himſelf 
to the Attoznep General fo} his advice, who told him that 
be might do it, and thereupon he took the Jnquiſition with- 
out the Jnſtance of Boriny, &c. and the Court was ſatiſ- 
fied with this Account of the Matter, and that there was 
no Practice by the Cozoner, and ſo a Melius inquirendum 

was denten. | a 
Nota, Jt was agreed by all, that it was not to be juſtified 
to take the Body out of the Gzave after it had been burted 
above a Pear, fo it was a common Nuſance and inſuffer- 
able; therefoze where the Jnquiſition had been quaſhed ſu- 
= viſum Corporis a long Time after the Death, a Melius 
nquirendum might have been granted, but not another In⸗ 
_ ſuper viſum, &c. but factum valet quod fieri non 

ebet. | 

* 3 Mod. 80, Nota, Jn this Caſe, that of the“ King and Heatherſall 
was cited, which was thus : fl. An Jnquiſition was taken 
befoze the Cozoner ſuper viſum Corporis, which was re- 
turned and filedz and the Lady Dorſet moved fo2 a Mclius 
inquirendum upon ſeveral Suggeſtions of ill Pꝛactice, but 


3 it 
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it was dented, becauſe after the Jnquiſition is returned 
and filed, no Melius inquirendum ſhall be granted; ſo long 
as that Inquiſition is in Fozce, and not quached, foz ſuch 
an Tnquiſitfon is not traverſable z but an Inquiſition upon 
a Melius inquirendum map be traverſed, becauſe tis not 
taken ſuper viſum Corporisz and this was agreed by the 
Court to be good Law. 5 | 


Matthews werſus Carey. Pal. 3 Jac, II. B. R, 
Rot. 320. 


N Treſpaſs foz Taking his ſilver Tankard, and detaln⸗ Jungen 
ing it until the Plaintiff ſhould pay 5 l. | 2 
The Defendant pleaded, that the City and Liberty of ing, &c«. is 
Weſtminſter is an anttent City and Liberty, and that . ect 
Time out of Mind there had been a Court Leet held there, dane did not 
and that the Plaintiff was a Reſiant in the faid City, &c. pany pay 
and that at ſuch a Court held there on ſuch a Day, the Warn!“ 
Jury pzeſented, that the Plaintiff (being a Chandler) melt- from the 
ed and diſſolved in bis Þouſe (infra Juriſdictionem, Stc.) Bean and. 
great Quantities of ſinking Tallow, which putrified' an?d 
infe#ed the Air, ad commune nocumentum ligeorum, &c. 
and thereupon he was amerced and affeered to 51. and that 
the Defendant, as Bailiff of the Liberty, &c. & per man: 
datum of the Dean and Chapter of Weſtminſter, Pꝛopzie⸗ 
tozs of the ſame, diſtrained the ſilver Tankard to levy the 
Amerciament, but did not ſet fozth anp Authozitp by Virtue 
of any Precept or Warrant from the Steward of the Court 
and Liberty, c. to diſtrain, &. neither did he aver in 
facto, that the CR did melt ſinking Tallow, 5 
The Plaintiff replied de injuria ſua propria, and traber- 
ſep, that he had melted ſinking Tallow in the afozeſaid 
Þouſle, prout, &c. | n+ fis 
And upon a Demurrer to this Replication, a Difference 
was taken between a Preſentment, where the Freehold was 
concerned, or not; fo} one is traverſable. but the other ig * 5 7-3-5 
not; and therefoze the Pzeſentment in the pzincipal Caſe, a rene 
not at all concerning the-Freehold. is not traverſable z and Cour: 5, : 5. 
te prove this Difference, the Caſes in the“ Margin were , = 3-25, 
cite | | q Ed. 3. 8. l. 
Holt Ch. Juſtice held, that it was very clear, that in Re- * 
plevin the Preſentment is traverſable, becauſe that is an 


Afton founded on the meer Right; but it map be doubtful, 
L Che- 
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2 Cro. 383. 


Moor 573, 
*Cro. El. 698, 


Wihbetber tis (0 in @ Juſtification in an Action of Treſpaſs, 
as here, becauſe tis by an (nferioz} PMcer by WJay of Ex- 
cuſe ; therefoze whether the Pielentment is good, 0} not, 
=_ oo tall, 18 ili ſuMcient to excuſe bim from the 

reſpals. a 

Ind Juſtice Doſben cited g Caſe between Lewis and Hart 
in C. B of bis own Knowledge, which was Debt fot an 
Amerciament in a Court-Leet, fog a Nuſance bzought by 
the Lozd of a Pano; the Defendant pleaded, and traver- 
ſed the Fact of the Pieſentment, as bere ; and it was ad- 
judged, that it might be traverſeÞ; to which Hole Ch. Ju- 
ſtice agreed, beeauſe tis upon the ſame Reaſon with a Re- 
plevin, ut ſupra. 

Afterwards the Court inclined, that the Traverſe in the 
pzincipal Caſe was well taken, fo2 thep beld that Pyeſent- 
ments in the Quarter. Sc ions of the ce, and even fu 
B. R. are traverſable ; and if tis ſo in Courts ſuper io: to 
— Leet, a fortiori it muſt be (0 in Pieſentments at the 

fer, | 

Be des, if this lonſentment ſhould be removed by Cer- 
tiorari into B. M tis cicar that tis traverlable. 

At another Day, the Counſel fes the Plaintiff perceſving 
the Opinion of the Court to be againſt bim, they objefted 
againſt the Plea, becauſe the Defendont had juſtified as 
Bailiff to the Dean and Chapter, without ſhewing any 
Warrant to diſtrain, foz a Baliltf cannot by Law diſtrain 
fo} an Amerctament, without a Warrant from the Steward; 
and ſuch CUarrone oz * Precept ought to be particularly al- 
ledged in the Juſtification z the [Plea is [{kewiſe il, becauſe 
the Defendant did not aver in facto, that the ]Ilaintif vid 
melt ſtinking Tallow, 1 i 

Holt Ch. Juſtice took theſe Differences between a Juſti- 
fication in Treſpaſs (as in this Caſe) and an Avowry for 
an Amerciament in a Court. Leet; fo; in the Juſtification fe} 
a Treſpaſs, tis avſplutcly neceary fo2 the Defendant to ſet 
forth a Warrant or Precept, &e, but tis not neceſſary fa; 
bim to aver the Matter of the Pzeſcntment, becauſe bis 
Plea is only in Excuſe. . 5 

But in an Avowry he ought to aver in facto, that the 
Plaintiff committed the Crime fo2 which he was amerced, 


without ſhewing any Authozity to diſtrain, becatiſe he is an 


26 H. 6. 8, 
Cro. Elis. 14. 


Actazz and a Replevin is an action founded on the Right, 
and therefoze in luch Aﬀtion the Command is not + tra» 


berſable. 
2 At 
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At laſt the Court were all oft Opinion, that the Juſtifi- 
cation or Bar was (Il, becauſe the Dekendant bad nee irt 
fond any Warrant o; Precept from the Steward of the 
Court, foz his Authozity to diſtratn, and that the Aeg 
tion in 14s Plea, that be dirained per Mandstum gtd 
Dean and Chapter, &c. (s frivolous,, foz a Bailiſt cannot 
diſtrain by that Means, noz otherwiſe than bp Gietuerof g 
Precept direfed ta him by the Steward of; the Court sto: 


which. Rcaſon Gun hn ant en e 
The Plaintiſk had Jupgment. ad: ond „ 777 
1 > ii 1: Arran ft 26 6000 03 


"Watſon ern Clerke 
plaint in Treſpaſs on the Fate was üntetrd in ont of where e. 


the Counters of, the Sbrtitfs of London againft Wat. 2292 


ſon z and befoze anp Declaration was delivered to him, an the Cuſtom 
Habeay Corpus cum cauſs was bought de pemove it th of fort", 1 
B. K. and it was returned, generally, that,at-ſuch: a Cautt b of - -4 . 
Venit (Cletke) & affirmavit quandam quætelam (verſus Wat- Gs 
ſon) in placito tranſgr. ſuger;caſum ad damnum 300 l. unde 85 
exitus inter partes jun. exiſtit & adhug pendet indiſeuſſi &c. 
And now tt was moved {0} a. Procedendo;; upon u Dug» 
geſfſon, that the ackon was commenced in \the”afozeſoty 
Cautt fo2 ſcandalous Mozds (poken ok Gerke by Watſon; 
(viz,). fo. calling. der Whore, which is actionable theres by 
the Cuſtom of, London, but not elſewhers , therefohe it n 
Procedendo ſhould be denied, Glenke would laſe ber Aion; 
and mazeover by this Meaus all ſuch Actions mould de de- 
ſftoyed and (lt againſt the Cuſtom; and an Aﬀidavie was 
p7odyced, wherely, Clerke depoſed, that the only Cauſe of 
action was ut ſupra. ene 07 erde bi Monet 
And a Difference was taßen between an action bꝛaugbt 
on 9 By-Law, and removed here into B. R. and an adton 
bzotight on the Cuſtom of London; fog in the Caſe ak; the 
By-Law, the ſpectol Matter of ſuch Low.ought in certain 
to be teturned upon the H{aheas Corpus, &, Otherwiſe; the 
Coutt caunot take Notice ot ſuch a pate Law « but tis 
not ſa in -an Atton founded on a Cuſtom of London, be- 
the Court ex Offcio will take Notice of thoſe Cuſtoms, 
ut the Court did not allo this Diſtington, and Holt cura. 
Ch. Pa ſaid, that t doth not appear by this Return, 
what was che. Cavſe of Actiou,. that the Declaration it ſelf 
ougrht to be teturned eee and they the 
C 8 „Court 


— 
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i} Court would- ſce'' what wos tie Cauſe ap. and i ye 
Il! | Teacit was delivered befoze the Plainlff hab nerlated 

| 

| 


| de otight tmmed(ately to enter Ns 11 wit i i 
k i e of 


be: refurned upon the Habeas Corpus 
Azion might appear to the Court; ond chat all the Po. 

his Cate os we as in 
an anon upon a By-Law. 


bl * ceedings dught to be returned tn t 

1 tber wards, the Court confidering that the Acton would 
be loſt, if a Procedendo ſhould be granted, they allqwyed the 
Officer to amend the Return of this Habeas Corpus, and 
to make it ſpectal, ut ſupra. 


And thereupou q Procedendg was granted. 
Salut verſus Kidgly. Trin. 1 Willi & Marte, 


K un: u 'B. | Rot. 34 | 17 
Wot 02330044019 OM eee 
ove whe iv Id. Covenant, de) The Plethtif declored quod (the 8 
e, —— per quoddam feriptum factum (at ſuch 0 


eovepant Plate) cvjus alteram purtem ſigillo ipſius Kidgſty 
. A brother — & bic in Curia prolat. reciting as followeth: Im 15 
pn. (here all the Deen wos recited) and the Byeach wr 
was. that one Rock had not pald Rent to the Plain 
The Defendant etaved Oyer of the Deed, which 5 en. 
tered-it/ hac verb, and it was to the Effet kolloweng, 
(viz.) Articles of Agretment made between John Salter, of 
the one Part, and C JN of the ſame anty, Baker 
(but did not ſap of the 'oth N s followerh : Ina. 
mis, That the ſai# Jobs Salter doth for himſelf, bis Heifs and 
Afligns, ſet and let one Houſe or Tenement, called, & unto 
the ſaid Charles Roth, for the yearly Rent of, &. ayable 
quarterly : And whereas the aforeſaid Charles Rock hath'a: 
greed; and taken the Houſe aforeſaid, paying the Rent 
quarterly, and leaving it in good Repnirz and that che (aid 
Rent may be ſarisfied, as aforeſaid, be it known 189 all 
Men, that I J K do covenant for hs ſelf, 
| "the Behalf of the ſaid Chart Rock, that is't ſay, 60% Irs 
faid Charles Rork (hall pay the Rent and wt the NE 
Covenants, Oe. reciting them particularly, &c. 1 
I Deed was ſealed by Rock and Kydley ; and aft er feen 
1 Defendant demurted generally. 
m, that he wos tut bo 


| |} And it was argued een of 
| this Covenant, becauſe 1 not a Party to the D 


| ] ans 9 a Rule in Law, that he who is not a Party to 1 
164 Deed, 
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Deed, can neither give oz take any Thing bp it, &c. ex · 
cept tis by Map of Remainder, which is not this Cale; 
ond To Authozities in Point, the Caſes in the * Pargt 2251. 


1 
2 Cro. 359. 1 Inſt, 352. Roll. 72. Soo 3 Ley. 0 2 Lev. 74 


It was argued for the Plaintiff, that thi Deed was in 
Nature of two Deeds upon one and the ſame Piece of 
Parchment, (which might very well be, as it was agreed 
on all Sides) and therefoze the Defendant ſhalt be oblige 
by it; and it yoth not appear in this Caſe, whether the 
Deed was indented, oz not; ſo that it tis taken as a 
Deed of the firſt Perſon, and a Stranger, he map be very 
well obliged ty (ſuch a Deed to have any Thing perfozmed e . 
as a Fidejuſſor, which in kommer Days was a cuſtomary 11 Oil 16. 
Fom; and to pzove this ſee the Caſes in the F Margin. £.N.8.146.2. 
Aiſo one who is not a Party to the Deed map be made 
an Attozney by the Deed it ſelf, to make Livery-and'Seifin 
upon a Feoffment, 1 Inſt. $2. b. and where an Attomey 1s 
made by a Deed, to which he is a Stranger, the Deed it; co. 503. 
ſelf map be by Indenture as well as by Deed- Poll. oy 49, b. 
Holt Ch. Juſtice held, that one Party to a Decd could 
not covenant with another, who was no Party, but a meer 
Stranger to it; but one who is no Party to a Deed may 
covenant with another who is a Party, and thereby oblige 
The Court was clear fn Opinion, that the Acton did lie 
againſt the Defendant upon this Deed. 


The Lord Lovelaces Caſe. 


HE Lord Loveded being Chief Juſtice in Byte Of all Warrant of 
the King's Foreſts, &c. upon Dath made befoze him , Ces 
bp T. S. one of the under 'Officers of the Fozeſt- of Deun ; Ex — 
that A. B. and C. had killed ſeveral Does, and cut and fel. d to a Meſ+ 
led Wood and Trees growing in rhe Fozeſf, granted a — is not 
CUarrant under the Seal of his Office out of Court, ditect⸗ 
ed to a Meſſenger to take the afozeſard Perſons, bp Airtue 
whereof he did take them into Cuſtodp, and there kept 
them thirty Days ; afterwaryvs they removed (themſelves 
into B. R. by Habeas Corpus, upon which all this Batter 
was retyrned, n 
nd 


* ( n 


Eeontra. 
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And now it was argued foz the Plaintiffs in the Habeas 
Corpus, that the Chiet Juſtice in Eyre had no Power to 
grant a (Uarrant to take the Body of any Man upon ſuch 
an Jufozmation, ut ſupra ; fo2 the“ Statute is erpzeſs, 
that no Man (hall be taken oz imprſſoncd fo; Vere or Ve- 
niſon, if he is not taken in the Manner, &c. o; firſt indict- 


.b. ed, &c. and fo} other Authozities in this Poſnt, the Caſcs 
in the + Margin were cited. 


But admitting that the Chief Juſtice in Eyre had an Au⸗ 
thozity to make this CUarrantz yet it being direcked to a 
wong Perſon, the Taking ts unlawful, foz the Marrants 
of ſuch d biet Juſtice'ought to be directed to one of the 
Officers of the Foreſt, and there is no ſuch Officer in the 
Fozeſt as a Meſſenger ; and this Caſe reſembles that of a 
Juſtice of the Peace, who cannot direct his Uarrant to 
bis Servant, oz to any other Perſon whatſoever, but to 
the Conſtable or Pariſh-Officers z therefoze this Commit- 
ment was wzongful. 

Jt was argued on the other Side, that the Complaint 
made by the <ratute 1 Ed. 3. was altogether againſt mini- 
ſterial Officers of the Foreſt, and not one CUlozd therein con- 
cerning the Chief Juſtice in Eyre, therefoze bis uthozity 
is not reſtrained by that Statute ; and mozeover it was the 
conſtant Pꝛactiſe in fozmer Days, to grant (Uarrants ve 
ſupra, and the anttent Pꝛactiſe is always the beſt Erpoſito2 
of old Laws; and it would be very inconventent foz the 
King, if the Law ſhould be, that a CUlarrant cannot be 

ranted befoze the Offender is pzeſented, becauſe upon the 

rſt Notice thereof the Criminal might fly, and ſo eſcape 
unpuniſhedz; and this Caſe was likewiſe reſembled by the 
Counſel to that of Juſtices of Peace and Conſtables, who 
map lawſully take Criminals in the Fact; and Juſtices of 
Peace may grant their Marrants upon Jnfozmation, and 
befoze anp Jud(ament, to appzebend them. 

But the Court was of Opinion, that the Caſcs were 
not parallel, becauſe the Authozity of Juſtices of Peace and 
Conſtables is expzeſs by the Statute to appzehend Male. 


kactogs ; but in the pzincipal Caſe, the Statute 1 Ed. 3. (is 


crpzceſs to the contrary, and fo? the Reaſons aſozeſald, but 
elpecially fo; that the CClarrant was directed to a Meſſen- 
ger, when no Officer of the Fozeſt is known by that Name, 
this Commitment was held unlawful, and all the Parties 


were diſcharged by Rule of Court. 


1 Nota, 


*— . — — 2} 
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Nota, It was agreed by thaee Judges in their Argument es i T4. 
of this Caſe, that Taking in che Manner was, when a laber. 
Man was taken in the very Fa, oz ready to ds it, as with 
his Bow bent, Q2 reapy to flip bis Dogs, oz with bis 
Hands bloody, and that finding Timber of the Fozeſt- in a 
Man's ]IoſſeKan, (vix.) in his Bard (as was the Caſe of 
one of the ]Perſong committed) was not a Taking in the 
Manner within the Statute afozeſaid; but the Chief Ju- 
ſtice doubted as to that Matter, but all agreed that the 
Taking upon a freſh Purſuit was a Taking in the Banner. 


Eccleſton verſus Petty alias Speke: 


HIS was a Trial at Bar in Ejecment, Þhereiy the 3 Mod. 259. 
Title of the Plaintiff was as Heir at Law ta the 3 _. 
Lady Speke, who died leiſen in Fee of the Lands in Que. 5 

ſtion z and to probe his Pedigree in oder ta make aut bis — an 
Title as Þeir, &c. he oftered on Anſwer in Chancerp, made — 
by the Defendant Speke (when he was an Inkant) per Gugr- Garda, 
dianum, in wbich Anſwer the Pedigree was confeſſed; —o e pe 
But the Counſel fo2 Speke oppoſed the Reading. thin an- vy lange in 
(wer, becauſe it was made upon the Qath of the Guardian, ſucb 
and not of the Infant bimſelf, and therefoze not ta be al. | 
lowed as Evidence againſt him; fo2 the Effet of an In- | 
faut's Anſwer to a Bill in Chancery, is to no other Put- © bio 
poſe than to make pꝛaper Parties, ſo as to have en Oppot- 
tunity to take Depoſitions; and to examine (Uſtyuefſeg ro 
P2ove the Matter in Queſtion, and an Inkant is never 
enn by any Matter contained in bis Anſwer per Guar- 
CIAaNnNUM, | | "47 (0. JGNTT £9 NG 
But the Court being doubtful. Juſtice Eyres went ta: the 
Court of Common Pleas then ſitting, to know the Opt 
ulon of the Judges of that Court in this Point; and they 
were all of Opinion, that the Anſwer of the Infant was 
no Evidence againſt him, and therefoze it ought nat go be 
read; to which the Court agreed, and ſo it was reſected... 
Then it was offered in Evidence viva voce, that at 8 What ſhall 
- Trial in Eſetment between Sir William Gerrard aud the Þ ue 
now Defendant, fo2 Parcel of the Lands now in Queſtion, tence. hat 
the Defcudant produced g Deed of Releaſe, Which bad a nor. 
Clauſe in it to pzove the Pedigree. . 93007 it 
But it was objected, that this Evidence ought not ta de 
allowed, becauſe the now Platntif was not Rarty to =:s 
c ult 


yd 


N 
e * wa 
—_— _— 9 
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Will mall not 


Will in Law, 


Dult in whſch the Relcaſe was produced, & Res inter alios 
acta non nocet ; and another Reaſon was given, why this 
ſhould not be Evidence, becauſe it ought to be mutual, but 
the Court will not permit the Counſel foz the Defendant 
to give ſuch Evidence; and it was compared to the Caſe 
of Depoſitions taken to perpetuate the Teſtimony of Wit- 
neſſes, if afterwards a CUttneſs ſhould die; pet the Depoſt- 
tions (hall not be Evidence, but only between the Parties 
to the Dutt. 

But the Court held this to be good Evidence, and it dil. 
fcrs from the Caſes put, ko; here the Defendant might give 
that very Deed in Evidence, (f he would and tis reaſon- 
able, that the Plaintiff ſhould have the ſame advantage to 
pzove it viva voce, and the rather, becauſe the Defendant 
bath the Deed in bis Cuftody, and migbt diſpzove the 
Clitneſs, if he (woze falſly, 

But the Pedigree being pzoved, the Caſe was thus fo2 
the Dekendant: fl. The Lady Speke, about two Pears 
fince, had, by her Mill in CUriting now produced, deviſed 
theſe Lands to the Defendant. a $717 4 

But the Platntiff, in oder to ſet afide that CCl, p2o- 
duced another Till ſubſequent to the firſt, ſibſcribed by 
thzee Uitneſles, by which Cuil the Lady Speke had likewiſe 
deviſed theſe Lauds to the Defendant; and it was pzoved by 
the very CUitneſſes to this Tull, that the Ceſtatrir did 
Nan it in their PPzeſence, but that they did not ſubſcribe it 
in her Preſence, fo} that ſhe ſigned it in her Bed chamber, 
and they ſubſcribed it in the Hall; and it was poſitively 
pzoved, that it was not poſſible to ſee from her Chamber 
what they did at the Table in the Pall, there being a Pal. 
ſage, oz eight 0} ten turning Stairs between thoſe Places; 
it was alſo proved, that the Teſfatrir continued &@ her 
Chamber all that Time the Mitneſſes were ſubſcribing, 

CUbereupon it was (nſiſted fo2 the Plaintiff, that tho? 
this laſt TUriting was not a ill uffictent to paſs Lands, 
aceNding to the Circumſtances required by the Statute, by 
which 'tis expzcſly enjoined, that the WMitneſſes muſt ſub- 
ſcribe in the Pzeſence of the Teſtatrir ; pet it was a Deed 
of Revocation ſufficiently executed within the ſirth Para- 
graph of the Statute; fo} as to a Revocation, tis not re- 
quired by the Statute, that the CClitneſſes ſhould ſubſcribe 
in the Pꝛeſence of the Party revoking, ſo that by this 
Deed the firſt CUill is revoked; and if ſo, then the Lands 
muſt deſcend to the Leſſoz of the Plaintitk. 

2 


. 


But 
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But the Court was of another Opinion, (viz.) that ag Curi-. 


to the Deviſe of Lands, the later Mill was vold fo2 the 
Dekect befoze-mentioned; but they held clearly, that it 
would not operate ſo as to be a Revocatton of the Mill. 
becauſe that would be contrary to the apparent Jntent of 
the Teſtatrix ; fo2 tis plain ſhe deſigned it to be her Mill 
(and — to be a Revocation) becauſe it bears the Title of 
her Win, DE 

Now the ſixth Paragraph of the Statute concerning Re- 
vocations is, That a Will ſhall not be revoked, unleſs by 
ſome Will or Writing atteſted by three Witneſſes, &c. 
which muſt be intended, that if the Revocation is by Mill, 
{t muſt be ſuch a Mill ſo qualified as in the fozmer Para- 
graph, (viz.) A Mill gned and ſubſcribed in the Pꝛeſence, 
c. which this was not, therefoze it cannot be a Revoca- 
tion by Will; and it plainly appears, that the Teſtatrir ne- 
ver intended this Criting to be a Revocation, but by ma- 
king it her Laſt Will, which tis not, becauſe tis vold. 

Nota, In this Caſe Sir Geo. Sheers's Caſe was cited and 
allowed, & c. which was adjudged in the Court of Common 
Pleas, and it was thus : 


ſl. Sir George Sheers being ſick in Bed, made his Mil, 


which be ſigned in the Pieſence of thzee Mitneſſes, but he 
being very ill, the Mitneſſes withdzew into a Gallery, and 
there ſubſcribed it, between which Gallery and the Bed- 
chamber where the Teſtatoz lay, there was a Lobby with 
glaſs Doozs, and the Glaſs bzoken in ſome Places; and 
it was pꝛoved that the Teſtatoz might ſee from bis Bed 
where he lap (thzo the Lobby and the bzoken Glaſs-Clin- 
dows) the Table in the Gallery where the Mitneſſes ſub- 
ſcribed their Names; and this was adjudged a good CClill 
to paſs Lands within the Intent of the Statute, foz it 
ſhall be deemed to be ſubſcribed in his Preſence, as far as 
a Man map [ee in an Houle. | 

Nota alſo, That in Speke's Caſe it was held by the 
Court arguendo, that this Statute had not taken away 
Revocations of Laſt Mills by Ads in Law, as if the Te- 
ſtatoꝛ ſhould atterwards make a Feoffment contrary to the 
CUill, oz any other Act inconſiſtent with it; but that ſuch 
— remain as they were befoze the making this 

tatute. 

Judgment koz the Defendant Speke. 


M 


Sarsfield 


j - 
* -Ay * OD 
* . 2 « 
* 
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Sarseild verſus Witherly. 
Sce the Re- 


mts rg Als was a ſpecial Action on the Caſe founded upon a 
Caſe Bill of Exchange dzawn in France by the Defendant 
» Vent. :93- (the Son of Dr. Witherly) upon his Father bere, in which 
change the Plaintiff lald the Cuſtom too general, (viz.) Between 
— 2 Merchants & alias perſonas ibidem reſi s & nego- 
Merchane tiantes, &c and that the Defendant was a Merchant, and 
bur « Genele- dzew the Bill; and be let fozth, that the 'Bilb was proteſt- 
him liable ed, per quod, &e. 

upon the The Defendant plea2ed ſpecially, that he is a Gentle- 

uſtom, &. man, and Son and Heir of Sir Tho. Witherly, and traver- 
ſed, that he was a Merchant; and upon a Demurrer to 
this Plena the Defendant had Judgment in B. R. and upon 

a Crit ot Erroz bzought in the Exchequer-Chamber, 

Cro, El. 20 It was argued ko; the [Plaintiff in Erroz, that a Conſſ 
deration of a Pꝛomile is never traverſable, noz allowed to 
be traverſed; but tis the Pꝛomiſe it ſelf which is traverC- 
able; and that it was always held, that in theſe Caſes of 
Bills. of Exchange, that the very Art of Dzawing a Bill 
makes the Dzawer- a Merchant, within the Cuſtom, as to 
a ſpecial Purpoſe to make him reſponſible to the Party up- 
on Non: papment; and therekoze he is concluved to ſay the 
contrary in an Aion bjought againſt him upon ſuch Bill. 

This. Declaration is ſpecial, and in many Cafes the 

Matter may be ſpeclally traverſev, which pꝛobably might 
have been given in Evidence upon the general Iſſue pleaded; 
(to which the Court tnclined) mozeover the Custom of 
Merchants (as ta dzawing Bills) never extends to any who 
are not Merchants, fo2 if the Cuſtom ſhould be ſo general 
as the Plaintiff hath ſet fozth- in this Declaration, (viz.) 
between all Perſons negotiantes, then tis not Cuſtom but 
Common Law, and it lo the Declaration is not good, be. 
cauſe 'tis ſpecial. f 

Curia. But the Court held it to be reaſonable, that the Defen- 
dant ſhould have Liberty to traverſe the ſpecial Matter, be. 
cauſe the Declaration was ſpecial ; and a Difference was 

i Roll. Rep. taken between a Conſideration of a Pzomiſe which is ere- 

nn, cuted, and a Conſideration which is executozy; fo the one 
is not traverſable, but the other is. 

At laſt, upon Conſideration had of the Inconveniencies 


which might enſue, and the Suſpicion which might encreaſe 
3 amongſt 


Econtra. 
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amongſt fozeign Merchants, upon Bills ok Exchange, if N 
Perſons who took upon themlelves to dzaw ſuch Bills 
ſhould not be liable to the Payment thereof; they all agreed 

that the Judgment ſhould be reverſed, 


Carter verſus Dowriſh, Hill. 3 & 4. Jac. II. B. R. 
Rot. 836. | 


RROR of-a Judgment in B. R. in an Adlon of Cove- 3 Mod. 226. 
nant, which was to pay all Bills of Exchange, which 1: « Declara- 
one I. S. his (the Defendant's) Factoz ſhould dzaw on him o er. 
(the Defendant) payable to the Plaintiff, oz Oder; the chants ought 
Breach aſſigned was, that the ſaid T. S. had dzawn a Bill fo = — i 
of Exchange foz 400 J. upon the Defendant, papable to the eng in 
Dilaintiff. oz Ozder, and that the Defendant had accepted « Ple«. 
the ſatd Bill, but reſuſed to pay the Money, &c. 
The Defendant pleaded, that the Plaintiff Secundum 
conſuetudinem mercatoriam had endozſed the ſald Bill to 
one |. N. who endozſed it to 1. D. and that he (the Defen-: 
vant) had patd 100 J. Part thereof to the ſald I. D. and ten- 
dered the Reſidue to him, which he refuſed to accept. 
And upon a Demurrer to thts Plea the Plaintiff had 
Judgment in B. K. becauſe the Defendant did not let fozth 
in his Bar ſpecially, what the Cuſtom of Merchants was, 
 fo2 upon ſuch a general Allegation ut ſupra, the Court will 
not take Notice ex Officio, what the Cuſtom is. 
And now upon Erro2 bzought in B. R. the Court ſeemed cori. 
to be of another Opinton, (viz.) that they ought ex officio, 
to take Notice of the Law of Merchants, becauſe tis Patt vel. 36. 
of the Law of the Land; and eſpectally they ought to take 
Notice of this Cuſtom concerning Bills of Erchange, be- 
cauſe tis the moſt General amongſt all their Cuſtoms z and 
mozeover, that the Courts of Law have, ex ofhcio, in ſe- 
veral Caſes, taken Notice de lege mercatoriaz as fog In- 
ſfance, of the Law of * Survivorſhip amongſt joint Mer- * The sur- 
chants, and likewiſe of ſcandalous Mos ſpoken of them vor bes no 
in reſpect to their Trade z lo they held this Plea good, be- 
ing general, ut ſupra z but pzobably it might have been o- 
therwile in a Declaration on a Bill of Exchange; foz there 
- Plaintiff ould ſet fozth what is the Cuſtom ol Mer⸗ 
chants. 1 
The Judgment was reverſed, 
. 


NM 2 Heblethwait 


| 


84 


Term. S. Mich. 1 W. & M. B. R. 


þ Lev. 133. 


Fe a Decla- 
ration 1s 


ur upon 
the Poſle . 
ſion againſt a 


Wrong dur. 


| — 
Heblethwait verſus Palms. 


N an Action on the Caſe for diverting a Water-courſe, 
the PPlaintif declared, that the Defendant malitioſe, &c. 


 infregic a certain Mul dam, & perinde did divert the CCla- 


ter-courſe ab antiquo & ſolito Curſu erga the Con mill of 
the Plaintiff, by Reaſon whereof he loſt the Pꝛofits of bis 
ſald Mill ; but did not ſet fozth that the Mater uſed to turn 
bis Mill, ox that he had any other ]2ofit thereof, oz that 
the CUater-courſe was Antiquus aquæ Curſus, &c. 

The Defendaut pleaded ſpectalſy, that he is and was ſef- 
ſed of (ſuch a Piece of Lond upon which the Dam was e- 
rected, and by which the Water had uſed to run to his own 
Mill, which was lately burnt down, by Reaſon whereof he 
had no Manner of Ciſe fo? the Clafer, and thercfoze he 
bzoke the Dam prout ei bene licnit. 

There was a frivolous Replication and Rejoinver, and 
thereupon the Plaintiff demurred; but the Diſpute was on⸗ 
2 toncetming the Sufficlency of the Declaration and the 

ar. 

It was argued fo the Plaintiff in Erro, that the De- 
claration in the oziginal ction was not good, becauſe the 
Platnt(ff did not ſer fozth, that his ill was an ancient 
Mill, no2 did he preſcribe to have a CUater-courſe, 02 ſhew 
that he had any Benefit by (t z fog all that he alledged was, 
that the Water runned towards his Mill, and not that it 
turned the Mill, o) did any other Service. 

Beſides he did not poſittvely alledge, that there was an 
antient Water-courſe, (ſo that a Traverſe might be taken 
of that Matter) but only under the Perinde, fog he (ct forth, 
that the Defendant broke the Dam, & perinde did divert 
the CTlater-courſe ex antiquo & ſolito curſu, which is no Af- 
firmance o Averment that might be traverſed; therefoze this 
is not like the Caſes in our Books, where in ſach Acktons 
'tis laid, that the Mater currere debuiſſet & conſuevit to 
ſuch a Mill, (oz theſe Mods amount to a Preſcription. 

Put here the Plaintiff had onty (hewn, that the Defen- 
dant had diver ted the CTlater-conrſe out of its anttent Chan; 
nel, but did not pꝛetend that the Dam which was d?zoken, 
and by which the Tater did run, was upon his own Land, 
but founded his Action meerip upon Averting the CUlater- 
courſe, without ſhewing be had any Benefit by the Cater, 

l thcrefoze 
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— the Damages la under the per quod, ate to no 

repoſe. | 
a” to the Plea, it was good, becauſe it ſet fozth the 
Truth of the Matter, and the Defendant had no Beans to 
traverſe the Antiquity of the Plaintiff's Mill, or of the Wa- 
ter- courſe. 

On the other Side it was argued, that the Bar was ill, Eeontta. 
fo) tis nothing but a collateral Stop, and no direct An- 
ſwer to the Decloration, and at moſt 'tis only argomenta- 
tive; and the Court tuclining to that Opinton, the Diſpute 
reſted wholly upon the Slfficiency of the Declaration; and 
it was argued that the Declaration was good upon the 
Poſle ſſion alone, without any other Matter fo2 prima fa- 
cie, that is ſufficient to maintain an Action of Treſpaſs g- Palm. 200. 
gainſt a CUrong-doer z to; in ſeveral Caſes where a Han ca 
hath the Poſſe uon, tho' he hath no Property in the Goods, 4 Rep. 
he map have Treſpaſs, &c. 

This Actton is of the ſame Mature with an Action of 
Treſpaſs, and therefoze good upon the Poſſeſſion only, any 
that the CUozds ab antiquo & ſolito curſu, amount to ag 
much as if it had been (aid de jure currere debuiſſet & con- 
ſueviſſet. 

The Judgment was affirmed, but Holt Ch. Juſtice ſaſd, Curia. 
that i the Cauſe had been tried befoze him, the Plaintiſt 
ſhould have proved his Minn to be an antient Mill, other- 
wiſe he ſhould have been nonſuit. 

And Juſtice Dolben ctted a Caſe between * Hart and Baſ- * r. Jones 
ſee, adjudged Anno 23 Car. 2. which was an ton o:? 
Stopping an uſuat and conventent Map to his (the latn - 
etff's) Land; and this Declaration was held good, without 
ſhewing a Title. 


Lewis verſus Weeks. 


Nan Action of Debt upon a Judgment in an Hundred. Pebt upon a 


Court, the Plaintiff declared quod cum (the Plaintiff on 8 
ſuch a Day) apud W. in Com. Somerſet ad Curiam hun- Court in 


dred. de Norton Ferrers coram ſectatoribus (without naming . 


them) ejuſdem Curiæ ad tunc. & ibidem tent. ſecundum clared, that 


conſ. ejuſdem Curiz a tempore cujos contrarium, &c. recu- at ſuch e 


peravit verſus (the Defenvant) 3 l. 3s. tam pro damnis /4awwritus, 


ſuis quam pro miſ. & cuſtagiis ſais, &c. unde convict. eſt withour na- 
prout per memorandum ejuſdem Curiz plenius liquet & ap- an fl. Pet 
| paret — 
cr 4 % 


BINS —— 


by 
> 19 


wb WS. 4 . i 
. OE — — — — — — 


W - p 4 „* 
— — ———— — 4 * — 
, 


ſent, 
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paret ac Judicium predict. adhuc in ſuo pleno robore & 
effe&ty exiſtit minime reverſat', &c, per quod aQtio accre- 
vit, &c. 

Apon Nil debet pleaded, the Parties were at Iſſue, and 
there was a Clerdict fo2 the Plaintiff; and now the Defen- 
dant moved in Arreſt of Judgment, foz that the Declara⸗ 
tion was too general, becauſe where the Plaintiff recovers 
in a Court not of Recozd, the Declaration ought to be 
ſpectal ſetting forth all the Proceedings in certain, that 
this Court may be appaſed of their Jurisdidton, and alſo 
of the Renularity of their Poccedings. 

And there is always ſome Difference in declaring in an 
Afton of Debt upon a Judgment had tn a Court of Re- 
cozv, and upon a Judgment obtained in a Court not of 
Reco2d ; fo? in the firſt Caſe tis ſufficient to declare gene- 
rally, ut ſupra ; but in the laſt Caſe, the Declaration al- 
ways ounht to be ſpecial z and in the pzincipal Caſe, the 
Afton being founded on a Judgment obtained in the Hun- 
dred Court, which ts not a Court of Recozd; and the De⸗ 
claration being too general, tis thercfoze il. 

Then it was objected, that the Plaintiff in his Decla- 
ration had not named the Suitors ag he ought, becauſe they 
are the Judges of this Court, and that fo2 theſe Reaſons 

. the Declaration was l. 

Yelv. 16, % Holt Ch. Juſtice ſald, that he never knew any good Rea⸗ 
ſon fo? that Oiſtinaton in declaring on a Judgment had in 
a Court of Recozd, and in a Court not of Recozd:; tis 
ttue, a Diſtinction hath been made, but without any Rea- 
ſon; but tn this Caſe he held, that the Declaration was 
too gencral and conciſe; fo? at leaſt he ought to have ſet 

forth the Names ot the Suitors, who were the Judges. 

But at laſt it was adjudged, that theſe Defects were 
cured by the Gerdi; and that it ſhall be intended, that all 
this Matter was given in Evidence at the Crtal. 

So the Plaintiff had Judgment. 


Stephens verſus Etherick. 


After a Ver- 


Wee. IN Covenant bzought by the Father of an Apprentice up- 
quiry the on the Judenture of Appzenticeſhipz there was Judg 
linden ment by Default againſt the Defendant (the Waſter)z upon 


not diſcon- 


tinue if the N CUrit of Jinquiry very (mall Damages were given, with 


will not con- 


befendant which the Plaintiff being not ſatisfied, moved fo; Leave to 
2: 


diſcontinue 


Term. S. Mich. 1 W. & M. B. R. 87 | 


diſcontinue the Action ; to which the Court anſwered, that 
they had no Power to give ſuch Leave, without the Con- 
ſent of the Defendant, which in this Caſe he refuſed, 

"But the Counſel ko; the Plaintiff tnſiſted, that the Coutt | 
had Þow:r to give Leave to diſcontinue, without the Con» | 
ſent of the Plaintiff, becauſe the Award of the UUrſt of Jn- 
quiry on the Roll is no other than a Rule of Court, and no | 
Judgment; and tis clear, that after a ſpecial Uerdict found 
fo} the Plaintiff he map diſcontinue; and this was laid h 
down fo2 a Rule, (viz.) where ever a (rtt is abateable by n Rep Met. | 
the Death of the [latntiff, there he may diſcontinue with 6 
out the Aſſent of the Defendant. 5 i 

On the other Side it was lald, that the Award of the contra. 

CUrit of Inquiry on the Roll was ſuch a Judgment, that 
afterwards the Pſaintiff could not diſcontinue, becauſe the Rat. Entr. 
Defendant is out of Court, and hath no Day in Court, 33k. . 
and therefoze the Sutt is determined; and an Ation which sid. +6. 
is determined cannot be diſcontinued, * 

Holt Ch. juſtice, Cis certain that the Adlon map be diſ- Curia 
continued by the Aſſent of the Defendant, and that even 
after a Clerdtf# it may be diſcontinued by ſuch Aſcent, and 
that there was no Difference (in Reſpect to the Diſconti- 
nuance) between a Cerdift upon Iſve joined and a Uerdit 
upon a Writ of Inquiry; and it was held, that the Plain- 

— — not by Law dfſcontiriur, without the Aﬀent of the 
endant. 


Skinner verſus Kilby. Trin. 1 Will. & Mar. B. R. 
Rot. 833. 


N an Action of Covenant upon a Leaſe fo; pears of "a Up:n a Ne- 
Pill, rendzing Rent, the Bzeaches following were af, 5, K e. 


ſigned. | tive, if the 

1. The Platntiff in Fact ſaſth, that 20 1. kor the Rent P*fendane 
of the Pꝛemilſes foz ſeven Pears, ended at ſuch a Day, 15, Pier in 
were in arrear, and not paid to the Plaintiff. Bar and not 

2. Another Bzeach was, that the Defendant had permit, , Cour 
ted the Mill to be uncovered, and out of Repair. of which a0. 

3. The Third was, foz that the Defendant had not de. v=ntnge may 
livered up the Pꝛemiſſes to the Plaintiff, at the End of the 2 ee 
Term, ſecundum formam Indenturz. Demyrrer. 


The Defendant pleaded as to the firſf Beach in Non- 
payment of Rent, that he from Time to Time, at the ſe- 
vcral 
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veral Days of Paymcnt, had paid the Rent to the Platn- 
tiff, Et hoc paratus eſt verificare. 

And as to the Repatring, be pleaded, that it was ſuffi» 
ciently in Repair, and concludes ltkewtle as befoze, Et hoc 

aratus eſt verificare. 

And as to the not pielding up the Poſſeion, he pleaded, 
that befoze the End of the Term, (viz. on ſuch a Day) qui- 
dam T. S. habens bonum jus & titulum ad molendinum 
predict. in & ſuper molendinum prædict. intravit & ipſum 
(the Delendant) a poſſeſſione inde expulit & amovit & ad- 
huc extratenet & hoc ſimiliter paratus eſt verificare unde pe- 
tit judicium ſi, &c. | 

And upon a general Demurrer to this Plea it was ob- 

- fefted, that it was ill foz two Cauſes; the one was, becauſe 
the Defendant had pleaded, that he paſd the Rent, which 
is a dire Affirmative to the * in the Declaration, 
that he had not pald the Rent, &c. and ſo is bis Plea as to 
the Repairs, (viz.) that the Mill was in Repair, which is 
a dit ect Affirmative to the Megative in the Declaration, that 
it was not in Repair, and therefoze the Defendant ought to 
have concluded to the Country, and not in Bar to the gc- 
tion with hoc paratus eſt verificare; fo tis a Rule in 
Pleading, that upon the firſt Affirmative and Negative, 
and ſo econtra, an Iſſue ought to be joined; otherwiſe the 

Pleading map be in infinitum; now here was an Aﬀirmative 
and a Negative, and yet the Defendant concluded in Bar 
thereof, as to that Part, tis ill. 

* : lev. 37- Then the Pleading the Expulſion in Fozm, as afozeſa(d, 
5. 6% tt, (viz.) * Quod I. S. habens bonum jus & titulum in- 
dimiſſoni; e travit, &c. which is too general, incertain and inſufficient ; 
„„ foz he ought to ſhew, that T. S. had a Title paramount and 
_ — ſupertoz to the Leſſoz, who granted this Leaſe to the De⸗ 
re, tc, This fendant ; fo2 tis pzobable that he might have a good Title 
ens under the Defendant htmſelf, by Alignment of the Term, 


eving by and thcrefoze that can be no good Caule of Excule. 


whom the 
Demiſe was made. Lib. 4 $0. Noke's Caſe, where the Plea was, that ſuch a Perſon reco- 
vered by Verdict, is not good, without ſhewing that the Recoveror had an elder Title. 


4 ep. 80. t- The Counſel foz the Defendant thus diſtinguiſhed, viz. 
— that where an Affirmative came after a Negative, there Iſſue 
ought not to be joined, but ought to be left on the other 
Side; bur where the Affirmative was firſt, and the Mega. 


tive came after, there it ought to be joined. 


3 But 


- : — 9 * 
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But the Ch. Juſtice Holt never heard of ſuch a Diſtinc- 
tion, and therefoze gave little Regard to it; but foz the 
Reaſons and Defects, ut ſupra, the Court held the Plea 
to be ill in Subſfance, and therefoze Advantage might be 
taken upon it on a general Demurrer. | | 
Judgment fo the Plaintiff, 


Wilkyns verſus Wilkyns. 


N Aſſumpſie, &c. the Declaration was quod cum the | $atk. g. 
Plaintiff, on ſuch a Day, was poſſeſſed of Goo 
Chattels contained in a certain Bor; and alſo of 4 Þat- 
caſes, to the Galue of 501. in the Clhole z and whereas the Ation of 
Defendant, at the ſame Time, was Maſter of a Shtp called unt. 
the Fortune of London, and about to take a Uopage from 
thence to Jamaica; the Defendant in Con. that the Plain- 
tiff, at the Requeſt of the Defendant, had dellvered to 
him the afozeſaſd Goods; he the (aid Defendant pzomiled to 
diſpoſe the Goods, and to render an Account thereof to the 
Plaintiff at his (the Defendant's) Return, &c. from his 
Copagez but that the ſaid Defendant not regarding his 
Pꝛomiſe non diſpoſuit bona & catalla nec ad aliquod tem- 
pus after his Return, 8c. dedit aliquem computum inde, 
altho' often required, c. 

The Defendant pleaded in Abatement proteſtando, that 
the Goods delfvered were not of that Calue prout, &c. pro 
pl'ito petit judicium de Billa, fog that he on the Day and 
Year afozeſaid, was the Plaintiff's Bailiff, de prædictis bo- 
nis & catallis ad merchandizand. and to render an Account 
of the Profits to the Plaintiff prout ſuperius per billam 
prædict. plene apparet; and therefoze the Plaintiſf ought to 1 wy" 


have bzought an Adlon of Account againſt the Defendant, | Roll. Ne 
and not a Bill of Treſpaſs on the Caſe, & hoc, &c. 52. 


And upon a Demurrer to this Plea, there Judges were of 
Opinion, that this Aﬀton would lie, becauſe it was byought 
- — expꝛeſs Pꝛomiſe, and not upon a Pꝛomiſe by Im- 
plication. 

But Holt Ch. Juſtice doubted, and told the Plaintiff that 
he would not permit him to give all the Account in Evt- 
dence, 02 to enter into the Particulars thereof, but that be 
ſhould direct his ]Þ2oof only as to the Damages which he 
had ſuſtained ko; not accounting accozding to the Pꝛomiſe, 
fo? he would not ravel into an Account in ſuch Acttons. 

Nota, The Trial was to be befoze him at the Sittings, 
and a Rule was made, that the — ſhould anſwer — 

Olle 


— — 
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Croſſe verſus Gardner. 
1 6 &c. in which the Plaintiff declared quod cum 
fally afro 4 (on ſuch a Day) colloquium ſuit between the Plain- 
ing t 


«Goods tiff and the Defendant, concerning the Buping and Selling 
N 2 two Oren, which the Defendant then had in his Poſſeſſion, 
they were and he (the Defendant) adtunc & ibidem falſo & malitioſe 
the proper affirmabat, that thoſe Oren were his (the Defendant's) pzo- 
Ses, ul, per Goods, to which the Plaintiff giving Credit, bought 
our ſaying the ſald Oren of the Defendant foz ſo much Boney, when in 
Seer Truth the lald Oxen then were the proper Goods of T. S. and 
Goods of an- that be the ſald T. S. poſtea, 8c. lawfully recovered the ſaid 
other, good. Oxen from the Plaintiff, and licet (the Defendant) ſapivs re- 
quiſie, fuit, pet be refuſed to give the Plaintiff Satis faction 
fo; the (ame. 

Upon Not guilty pleaded, the Parties were at Jſue, and 
the Plaintiff had a Gerdict; and now it was moved in Ar- 
reſt of Judgment, that the Declaration was ill, and that 
this ation would not lie, becauſe the PPlatntiff had not laid 
in bis Declaration, that the Defendant (Sciens that theſe 
were the Oren of I. S.) did affirm them to be his Oren, 

Pelides, he did not alledge this to be done deceptive, nef- 
ther did he ſet fozth any CUlarranty, but generally, that the 
Defendant did allem theſe to be his (the Defendant's) Oren, 
which is not ſufficient to maintain this Aﬀion, becauſe a 
2 Cro. 196, Man map be miſtaken in his Pzoperty and Right to a 
351,469,470 Thing, without any Fraud oz ill Intent. 

Curia, Put the Court was clear in Opinion (upon Conſiderg- 
tion of this Declaration) that the Action would lie upon a 
vel 0 4 bate Affirmation, ut ſupraz and that this Caſe differed from 
ee the Books cited, becauſe here the Plaintiff had no Means 
in Poin. to know to whom the Pzopertp of theſe Oren did belong, but 
„dd e Only by the PoſſeMonz and to pove that this Aion would 
i Lev. 102. lie, the Autho) ittes in the“ Margin were cited. 
Judgment foz the Plaintitf. 


Shuttleworth verſus Garnett. Trin. 4 Jac. II. B. R. 
Rot. 965. 
12 HE Cate, / Catherine Shuttle worth. Mido and 


Adminiſtratrix of the Goods of Sir Richard Shuttle- 
worth, her late Hugband, bzought an Action on the Caſe 


„ * 262. 


Aſſumpſit lies 


for a Fine of a Copyholder, and not Debt, by three Judges ; contra, Holt Ch. Juſtice, who 
held Debt to be the proper Action. 


4 


againſt 
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againſt Garnett, and declated after this Manner. (viz,) 
quod cum (the Defendant) in vita —— K. 8. (the Inte; 
ſtate} exiſten tenen quorund Cu ten torum Pat · 
cel of the Mano of D. which Panoz præd Rico ut filio & 
hxredi J. S. Ar patris ſui defunQ' deſcendiſſet indebitat fuit 
eidem R. S. in 401. pro rationabili & cuſtomar' fine debit 
& ſolubil' cidem R S. ſuper mortem prædict' J. S. pro te- 
tementis prædictis quæ tunc tenuit de prædict J. S. ut de ma · 
nerio ſuo prædict per ſidelitatem reddit & ſolvend' rationa- 
bilem finem upon the Death of every Lozd of:the- ſaid 
Manos, to be ſet at the ill of the Þetr of every /ſucy Lond. 
& per eundem R. S. in vita ſua poſt mortem pradict J. S. 
patris ſui (upra prædict' (the Defendant) debito modo ſecun- 
dum conſuetud* manerii impoſit' Et fic indebitat exiſten ipſe 
idem (the Defendant) on ſuch a Day and Pear) ſuper ſe aſ- 
ſumpſit & eidem (the Jnteſtate) fideliter promiſit ſolvere, 
the (aid 40 l. . which he had not paid, per quod, cc. 
Apon non aſſumpſit pleaded the Parties were at Jſſue, 

and the Plaintiff had a Clerdict, and now it was moved in 
Arreſt of Judgment, that this Adlon would not lie, it being 
log a Fine, which is an Inheritance, and ſavours of the 
Realty ; foz 'tis ]Parcel of the Tenure ok, the Lands; wbich 
plainly appears by the Declaration it (elfz and tis clear 
that an Action of Debt will not lie fo} a Rent-Sexvice, 
which is an Inheritance, and where Debt will not lie this 
Action is not maintainable. 


Hole Chief Juſtice was of Opinion, that the Adminiſira- cm. 7 : 


trix might bung an Action. of Debt, and that it was 
her proper Remedy ; but an Aſſumpfit is an Action; of an 
infetio Mature z and if it will lie fo this Dutp, then the 
Duty it ſelf is in its Nature.inferioz to a Debt on aBond, 
which Debt muſt therefoze be paid bp an Executoz. befoze 
this Duty; but this would be very ſtrange, becauſe: the 
Fine (ſues out of the Lands, and is meerly in the Realty. 

De likewiſe held, that Debt would not lie foz a Quit-Rent 
iſſuing out of a Copyholy, But Eyre Juſtice doubted of: that 


Matter, and cited * Ognell”s Caſe, and Yel. 135. that a . Rey 4 


Quit. Rent is not within the Statute 32 H. 8. cap. 87, and 

therefoze 2 Executoz cannot bing an action ok Debt fox 

the artears; and the ſald Judge farther ſaid, that this Du- 
was of the ſame Nature as a (A) Relief fog which an Al- 
mpſit will lie, and foz the ſame Reaſon ft will lie 
(A) Debt will not lie unleſs by his Executors. 1 J . 


{ . 7. R. 
9 will not lie for a Relief by the Lord Bis rh 1 Inf. 162. B. 4 Rep. 
49. B. 


N 2 ö fo 


—— — — . 
Jeu 42 — 


Le 3465. 


; 
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* 1-2. fo} this Duty; and fo? this Purpoſe the Caſes in the * 

:Cro. ys, Morgin were cited. | 

W. jones, Nota, Jt was admitted by all, that Debt would lie fo: 
a Fine upon an Avmittance to a Copyhold. 

vent. And in arguing this Caſe, that of the + Lord Mayor of 

** London and Goree was cited, which was lately adjudged 
in B. R. which was an Aſſumpfit foz a Sum certain due fo; 
Scavage, (which is a certain and cuſtomary Duty ko; ali 
Goods and Perchandizes (mpozted in London) and there it 
was adjudged, that the Aion would lie notwithſtanding 
the Duty was the Inheritance of the Lozd Mayo, 8c. 

To which Holt Chief Juſtice replied, that the Caſes were 

not parallel, tog the Duty of Scavage doth ariſe out of 
Things in the Perſonality; but the Buty in the pzincipal 

Caſe tſued ont of the Realty. 

But Judgment was given ko the Plaintiff by thzee 

Judges againſt the Opinion of the Chief Juſtice. 


- Parkinſon's Caſe. 


z Mod. 265. Mia to reffoje Parkinſon to a Fellowſhip in Lin- 
Oey in Oxford, who was adualty poſſeſſed of 
the Freehold of his Fellowſhip there, but was expelled. 
Anu, FRefolved by all the Court, that a Mandamus ſhould not 
deniedto. be granted to reſtoze a Fellow o; Member of any College of 
Fellow of Scholirs oz Phyſick, becauſe thoſe are pxtbate Forndatt- 
College. Ong, and by particular Laws of the Founders; 
fo} Which Reaſon this Court cannot take Nottee of their 
px(bate Oxdthances. 
es every Fellow of a College when he is admitted 
to a Felfowlhip, he accepts it under ſuch a Condition, that 
he (hall ſubmſt to the Government of the Aiatoz bf chat 
College; and that ik any Injury is done to dim by an inke. 
klo; Offcer, his Remedy is by way of Appeal to the Gill. 
to} ; fo this Court hath no Power to intermeddle; and the 
Lozd Chief Juſtice Hale was always of that Opinion. 
The Law is the ſame in Cale of an Hoſpical, and Dr. 
_ Merrick's Caſe who was one of the College of ]hyſictans, 
avjudged dceozdingly, and fo was Ayloffe's Cale. 
nd Holt Chief Juſtice cited * Appletord's Caſe, which 
A- was a Mandamus to reſtoze him to a Fellowſhip of New- 
Neym 16, College; the Return was, (7. That by the Founder's Laws 
1 they might expel any one who had committed an 1 
id, 94, 171. me; 


548. 
I 


* i Mod, ga. 


n 
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Crime; and that Appleford had committed an enozmous 
Crime, and therefoze they expelled bim; that de appealed 
to the Uiſlitoz who was the Biſhop of Wincheſter, who 
confirmed the Expulſlon; and concluded to the Jurisdiction 
of the Court; and this was held a good Return, though 
it did not mention what manner of Crime Appletord hab 
committed, ſo that it might appear whether be was law» 
fully expelled oz not; foz it was notneceſſary to meution the 
Crime, becauſe the Court had no Authozity to intermedbvle 
with it. | | 

And the Chief Joſtice ſaid, that the Colleges in the Ani 
verſities were Lay-Corporations, and that the Founders, 
their Hetrs and Succeſſs2s, are Uiſitors; but where the Cor- 
1 are Spiritual, there the Bishop of the Diocele is 

OT, 


Brandlin verſus Millbank. 


Di BT againſt the Defendant as Heir, 'who pleaded in ©.4, agoinkt 

Bar, that T. S. who was liketndſe jointly and ſebe- an Heir and 

rallp bound with his Knceſtoz dab paid the-Wonep z the j gent 

Plaintiff replied non ſolvit, upon which they Were at N. vas given 

ſue ; and the Plaintiſf Had a Cerdict, and general Judg — 

ment in C. B. and now upon a CUrit of Erro; in B. R. 

it was infifted fo2 the Plaintiff in Extos, that the Yudg- 

ment againſt the Heir in this Caſe aught to be ſperial, 

(viz.) of the F Lands deſcended, and not general as here. + : cro g 
But on the other Dide tt was — that this Point was Pepb. 133 


well ſettled in Davis and Pepy's with which the Re- —— 88. 
ſer — ow. 440. a. 
ogiſt. 140. a. 


The Court referred to Roll's Abr. Tit. Heir, where it was Curia. 
full in this Point; and that there were'feveral Judgments 
recited, and Ukewile it a fpectal Judgment chould be given, 

in ſuch Caſe, it would be Erroz ; and a Diſtindion was 
made between Debt and a Sei. fa. againſt the Peir upon a 
Judgment had againſt his 'Anceſtoz; foz if in a Sei. fa. the 
Heir plead a falſe ]Plea, and tis found. againſt him, pet ibe 
Judgment ſhall be ot the Lands defcended only, fo2 the 
Execution in ſuch Caſe ſhall be upon the fleſt Judgment 
againſt the Anceſtoz, and not upon the Judgment in the 
Sci. fa. quod habeat Executionem, becaulſe' ſuch Judgment 


193, 


did not alter oz entarge the firſt Judgment; and lo tt was 153 
avjudged in the Caſe oc n Rivert. 38 
The Judgment general was affirmed. 1 | Joes $7. 
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The King verſus Fairfax. 


3 Mod. 269. Ertiorari to remove an Oder of Seſſions, by which 
the Ozver of two Juſtices was confirmed upon the 
Application of the Overſeers of the Pooz, ko; putting an 
Apprentice upon Fairfax againſt his Mill. 
Juſtice have Nota, This was a general Oder without mentioning 
bete What Trade or Profeſſion Fairfax uſed; and now it was 
Apprentics moved to quaſh it, becauſe the Juſtices had not Power by 
in Huban: the Statute 5 or 43 Eliz. to (mpoſe an Apprentice on an. 
and Cate, Other againſt his it; fo2 by the firſt Statute the Tuſtt- 
ot the Ma- kes have only Power to bind poo? Childzen to Husbandry 
ebe hut by the later Statute they map bind them to Trades, and 
man. fo; that Purpoſe they have Power to ratſe a Stock by wap 
of Aſſeſſment upon the Pariſh, of which there would be no 
Dceaſſon, if thep had Power to bind them out without 
* Thizis “ Money, and the Statute x Jac. 1. cap. 25. par. 3. was 
byte“ cfted, and that there was no other Statute concerning the 
Statüto. Diſpoling and Ptoviſion foz the Poco; ; and that neither of 
theſe Statutes gave ſuch an arbitrary Power to the Juſtt- 
ces of Peace as to Place an Appzentice on a Paſter with- 
out bis Conſent z and that it would be very (nconvenſent it 
Þouſekeepers ſhould not have Liberty to chooſe their own 
Servants , ko: then a Thief, a Leper, o an Enemp might 
be (mpoſed on them. | 
That the Reſolutions of the Judges, as mentioned in 
Dalton, were not their Reſolutions, as Juſtice Twiſden of- 
ten declared in bis Life-Time, to which fuſtice Dolben now 
repiſed, that they were the Reſoluttons of the Judges, and 
good Law, 
Thoſe who argued foz the Ozder very much relled upon 
„Nen g, tbe Judgment in that Caſe repozted by * Raym. which 
6. was the very like Caſe now in Queſtion ; and Sir Bul- 
The King ſtrode Whitlock's Annals fol. 16. was cited in Point, and 
Fes that the conſtant Practice all over England, had been ac. 
; coding to this Ozder. 
Curia Holt Chief Juſtice was againſt the Oder, and was clear 
5 — that the Juſtices of Peace had not luch a 
| r. | 
But the other thzee Judges againſt him, upon this Dif- 
ference, (viz.) that Juſtices of Peace cannot impoſe an 


Appzentice on any Tradeſman againſt his Conſent, but 
I muſk 


Econtra. 


_ 
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muſt aſſeſs and raiſe Money to bind him out; but that they 
had Power to impoſe an Appzentice in Husbandry at their 
Diſcretion, whether the Husbandman conſented, oz not. 

However, becauſe it was not let fozth in this Omer, that 
Fairfax was an Husbandman, oz that the Appzentice was 
bound to Husbandzy, ſo that it might appear he was not 
, dound to any Trade ; this Dzder was quaſhed, | 


Duppa verſus Gerrard.“ 


IR Tho. Duppa, and others, Gentlemen Uſers, and n tics 


daily CUaiters to the King, bought an Aſlumpſit a, for « tee of 


51. due from 


gainſt the Defendant, in which they declared, that all Gen- an, p.., 
tlemen Ciſhers, datly CUlaiters, &c. Time out of Mind, who occepes 
had uſed to have a Fee of 51. of every Perſon who volun- 1 knight- 
tarily accepted the Honour of Knighthood z and that the 
Defendant (on ſuch a Day) had voluntarily accepted 
Iiknighthood, and thereupon became indebted to them in 5 1. 
and in Conſideration thereof (on ſuch a Day) had pzomiſed 
do pay the Money, Which he had not perfozmed. 

And upon a Demurrer to this Declaration, it was ad- 

ſudged, that this Acton would lie fo2 this Duty, and there- 


upon the Plaintiffs had Judgment. 


Chettle werſus Lees. Trin. 1 Will! & Mariæ, 
B. R. Rot. 107. 


N Treſpaſs foz Bieaking his Cloſe, &c. the Declaration 4 Mod. 6. 

was of Eaſter-Term laſt paſt, which began on the 17th WiC * 
Day of April, and the Treſpaſs was laid to be done in Oc- Concluon 
tober befoze, (viz. in the 4th Pear of K. James II.) per quod of Plex cn 
be loſt the Pꝛofits of his Lands to the 1ſt Day of May en- Surplulige 
ſuing (which was after the Beginning of Eaſter-Term) to | 
which the Declaration did relate, as it appears ſupra, ſo 
that the Per quod did extend to a Time after the Com: 
mencement of the Action; and the Declaration wag con- 
cluded contra pacem nuper Dom. Regis & Dom. Regis nunc, 
&c. 

The Defendant pleaded a frivolous Bar, to which the 
Plaintiff demurted; and it was inſiſted foz the Defendant, 
that the Declaration wag tll, foz that the Plaintiff had de⸗ 


clared fo2 Damages unto a Time after the Action commen- 
; ced, 


"+ 


— —— Vſ2—— — 


—— — — 
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F-ontra for 
the Plaintiff, 


ced, which ought not to be, and had concluded his Decla- 
ration ill; fo2 tt ſhould be contra pacem nuper Domini Ke- 
gis only, there being no Continuando of any Treſpals laid 
in the Time of the pzeſent King z and ſo is the Caſe 2 C ro. 
377. in Point. 

On the other Side it was ſaid, that the Default in the 
Per quod, and alſo the Concluſion of the Declaration, 
(vir) contra pacem Domini Regis nunc, were Surpluſage, 
and therefoze ſhall not vittate the Declaration. Sec 2 Cro. 
377, in Point. | 

Holt Ch. Juſtice told the Defendant's Counſel, that they 
came too ſoon ko; the firſt Exception, becauſe the Jury 
might cure that Fault by a ſeparate Clerdif, (viz.) quoad 


the Treſpaſs in the Month of Oftober to the 17th of April, 


Treſpaſs a- 
* Two, 
who both 
pleaded in 
Abatement 
another Ac- 
tion of 'Trel- 
pal, depend- 
mg apainſt 
one alone. 


Feontra. 
* Hob. 137, 


24, 
Winch Ent. 
$92, 893. 


they aſſeſs Damages to ſo much, and the Plaintift might 
releaſe the Reſiduez but if the Clerdict had been general, 
this would have been a good Exception afterwards; and the 
Court held that Clauſe contra pacem Domini Regis nunc, 
meerly Surpluſage, and therefoze ſhall not pzejudice that 
Matter, which without it was ſuffictent, 

The Plaintiff had Judgment, the Bar being frivoloug. 


Rawlinſon werſus Oriett and Benſon, Paſch. 
1 Will. & Mar. B. R. Rot. 281. 


Reſpaſs, &c. againſt two Defendants, who both plead 

in Abatement of the Bill, ko; that the Plaintiff had 

another Bill of Treſpaſs here depending, againſt the De. 

fendant Benſon alone, fo the ſame Treſpaſs; and ſo pe- 
tit judicium of this Bill pending the other. 

And upon a Demurrer to this Plea it was objected, that 
it was ill; fo2 if 'tts any Plea, tis only fo; Benſon, one 
of the Defendants, and not fo; both; and fo? this Purpoſe 
the Caſes of Miſnoſmer of one of the Defendants were cf- 
ted, which cannot be pleaded by the other joint Defendants, 
becauſe it abates the CUrit quoad him who was mtſnamed, 
as it hath been often adjudged, 

It was argued that the Plea was good and well plead- 
ed, and ſhall abate the whole Bill; and fo2 Authozities in 
Point, the Caſes in the“ Margin were cited. 

And Juſtice Eyre cited a Caſe in Cro. Eliz. 667. which 
be held to be the ſame in Reaſon with the pzcſent 7 

3 ony 


— 
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only that was a Plea in Bar, and not in Abatement as 
this 19. | | 
Holt Ch. Juſtice dubitabat, but the other thzee Judges 


inclined, that the Plea was good as to both the Defen- 
dants. 


Broad verſus Piper. 


8 Piper libelled in the conſiſtozy Court of Exon. a- J. Mod. 268. 
gainſt one Broad fog a Mortuary ; and now it wag enden 
moved foz a P2obtbitton, upon ſuggeſting the Statute 21 rence for « 
H. 8. cap. 6. concerning Mortuaries, alledging alſo, that Mortuary. 
there is no peculiar Cuſtom within the JPariſh of, &c. to 
have Mortuaries; and that a Pꝛobibition will lie fn ſuch 
Caſe, See Cro. Eliz. 151. | 
On the other Side, that the Plaintiff in this ]Pzoh(bf- Econrre. 
tion came too late, becauſe it was after Sentence given in * Cro. Car. 
the Spiritual Court; and as to the Batter in Law, it 7, g, 
was argued, that a Prohibition would not lie in this Caſe, $77. own 
becauſe a Moztuarp is meerly of Spiritual Cogniſance, of /e#e 41. 
which this Court hath no Jurisdi#fon « and fo2 this Pur- _ _ 
poſe the Caſes in the * Margin were cited. Sid. 263. 
Mozeover, a Pꝛohtbition (hall not be granted after Sen- 
tence, except it appears that the Spiritual Court had no 
Jurisdidton of the Cauſe ; nay, it will not lie aſter Sen- 
tence, where it would lie befoze 3 and foz this Purpoſe the br. 
Caſes likewiſe in the + Margin were cited. Hob. 79 
The Court, upon the whole Matter, was doubtful, IAhe⸗ 
ther a Pꝛohibition would lie foz a Mortuary; therefoze, fo; 
ſettling this Point, they adviſed the Defendant to accept 
of a Declaration upon the Pꝛohihition; and thereupon to ) 
demur, that the Batter might be ſolemnip debated, 


Coleman werſus Sherwin. 


5 Covenant, the Plaintiff declared, quod cum per quod- Se. 137 
dam ſcriptum fictom tam ſigillo ipſius (Sherwpn) quam & C. 
ſigillis quorundam Edvardi Dover & Johannis Ensfeild ſi- =" Shih 
gillat. agreat, fuit per & inter partes prædict. & teſtatum ex- Where a Co- 
iſtit quod prædict. Sherwyn Dover & Ensfeild in conſide id n be 
ratione redditus reſet vat. dimiſiſſent conceſſiſſent & ad fit. joint, where 
mam tradidiſſent & uterq; eorum dimiſiſſet, &c. ſuch Lands 0. 

to} (even Pears, and the EN proteſtando, that he 


had 


— 


5 


— — 


Co. Ent, 
112+ 


* ; Roll. Abr. 
$20. 

Hob. Hol- 
der v. Tay- 
lour's Caſe. 


Curia. 
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hav perfoymed all the Covenants on bis Part, &c. the 
Defendant had not perfozmed any on his Part, & in facto 
dicie quod the Defendant Sherwyn and one Heyward, by 
bis Command, after the Demile, entered on the Lands 
demiſed, and turned the Plaintiff out of PoſſeMon, & ulte- 
rius in facto dicit, that neither Sherwyn, Dover oz Ensfeild, 
nec aliquis eorum fuerunt vel fuit ſeiſit. de terris, &c. tem- 
pore dimiſſionis nec habuerunt nec aliquis corum habuit 
any lawful Power to demiſe, &c. but that one William 
Ensfcild was C(etſed in Fee of the JPqemiſſes befoze the 
Leaſe made, &c. 

The Defendant, after Oyer of the Deed (which was a 
Deed-Poll) pleaded thus: fl. Proteſtando, that (the De- 
fendant) did not enter into the Land demiſed, noz was 
poſſeſſed thereof, pro placito dicie, that Sherwyn, Dover 
and Ensfeild were ſeiſed in Fee, &c. at the Time of the 
Demiſe, and had lawful Power to make the Leaſe, ut ſu- 
pra, (viz.) apud D. &c. Abſqz hoc, that Sherwyn & Hey- 
ward per ejus mandatum, after the Demiſe, &c. entered 
on the Lands, oz turned the Platntiff out of PoſſeMon, 
and abſq; hoc, that the ſald William Ensfeild was ſeiſed in 
Fee of the afozeſaid Lands, as the Plaintiff had declared, 
Et hoc paratus eſt veriſicare. 

And upon a ſpecial Demurrer, fo2 that the Defendant - 
had traverſcd Matter not traverſable 

Holt Ch. Juſtice, upon opening the Matter, ſaid, that 
this Atton was bzought on a * Covenant in Law made by 
the lo Conceſſi ; and it appears here, that the Demiſe 
was a joint Demiſe made by the Defendant to Sherwyn, 
Dover and Ensteild, and therefoze this Covenant implied 


by Law, ought regularly to be joint. 


Sed per Curiam: Jn ſuch a particular Caſe ag this is, 
where one of the Lefiozs bad actually done CUrong by his 
Entry on the Leſſee, without the Aſſent of the others; the 
Covenant in Law ſhall not be taken to be joint, (o as to 
charge the other Leſſozs with this perſonal CUrong of their 
Companton ; foz 'tis unreaſonable, that the Innocent 
ſhould be puniſhed with the Gutlty ; therefoze ag to that 
WPeeach, (viz) the Entry of Sherwyn, and turning the 
laintiff out of Poſſcſſion, the Acton is well bzought a⸗ 
gainſt him alone. | 

But as to the Two other Beaches aſſigned tn the Decla- 
ration, this Atton of Covenant ought to be bzought againſt 
the Leſiozs, fo2 as to that Purpoſe the Covenant in go is 

l oink, 
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joint, and not ſeveral; fo2 in ſuch Caſe there is no particu- 
lar perſonal Tort done by one moze than the other; and if 
ſeveral Adtons ſhould be permitted in ſuch Caſes, the 
Plaintiff would recover Damages two oz thzee Times fo 


the ſame Thing. 


Croſſę verſus Hunt. In C. B. 


| EBT upon a Specialty fo; 2001. which was to this 
Effect : 


ſhe had taken him for her Husband ; and the more to con- 
firm the ſaid Plaintiff, that he had no deſign but to perform 
his pronfiſe aforeſaid, he (the ſaid Defendant) obliged him- 
ſelf by the ſame Deed to pay unto the Plaintiff 2001. if he 
ſhould happen to be ſo baſe as to be worſe than his Word, 
and that if he did not pay it when demanded, ſhe (the 


Plaintiff) ſhould have good Right to ſue and recover it by 


Law, Oc, ; 

The Byeach aſſigned was, that ſhe had tendered herſelf 
to marry the Defendant, but that he refuſed, and after- 
wards married another Moman, per quod actio accrevit, 
&C. 

The Defendant pleaded, that he after the Making the a- 
fozeſaid CUriting obtulit ſe to marry the Plaintiff, and ſhe 
refuſed, abſq; hoc, that he refuſed to take her koz his CUife 
befoze (he had refuſed to take him fo2 her Pusband. 

The Plaintiff replied, that ſhe tendered her ſelf to mar- 
ry the Defendant, and he refuſed, abſque hoc, that the De- 
fendant offered himſelf to marry the Plaintiff, & hoc, &c. 

And upon a Demurrer to this Replication, it was in- 
ſiſted foz the Defendant, that the Traverſe in it was ill, 
becauſe ſhe had traverſed that which was the Jnducement 
of the Traverſe in the Bar; ſo that tis a Traverſe upon a 
Traver'e which the Law will not allow.' 

Beſides the CUozws of this Deed are in preſenti, and 
not erecutozy, but declaratozy of an Ac executed. 


Where « 
Traverſe up- 
on a Tra- 


l. That the Defendant did declare from his Heart before vers ſhall be 
God, That he had taken the Plaintiff to be his Wife, as 800d. 


On the other S\de it was argued, that the CCozds in Fee for 
this Deed are ſufficient to create a Contra#; and that ok. Plintit⸗ 


the higheſt Nature, fo2 God is called as a Witneſs to it; and 
theſe CUlozds cannot impozt any other Senſe, but only a 
Contrat to marry the Plaintiff. 

O 2 That 
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be barred by 


That the Traverſe in the Bar is ill, becauſe tis too 
large, fo} the Defendant had traverſed moze than was al, 


ledged tn the Declaration. 
M. Abſque hoc, That he had refuſed to take the Plaintiff 


for his Wife before ſhe had refuſed to take him for her 
Husband ; (ſo that he intended to make this Circumſtance 
of Time Parcel of the Jſſue; whereas there is no ſuch 
Circumſtance alledged in the Declaration, no2 any Affit- 
matton, that the Defendant had refulcd befoze the Platn- 
tiff had refuſed; and therefoze becauſe the Traverſe in the 
Bar was idle and frivilous. the Plaintiff might well tra- 
verſe the Subſtance of the Matter of the Bar; and of this 
Optnton was the Court as well to the Pleading, as tothe 
Matter in Law. 

Judgment koz the Plaintifk. 


Smith verſus Pierce. Trin. 3 Jac. II. B. R. 
Rot. 1160. 


Na (ſpecial Gerdidt in Ejectment the Caſe was thus; 

l. The Jury find that Wobert Basket was leiſed in Fee 
of the Lands now in Queſtion; and by his laſt CCI ü he de- 
viſcy the ſame to ſix Truſtees fo2 99 Pears, to the Intent 
and Purpoſe to pay all his Debts ond Legacies ; which 
being pald, then to remain to his Brother John Basket in 
Tail; ÞP2Þviſo that if the ſatd John, oz his Þcirs Males 
ſhould take upon them to pay the-ſaty Debts and Legacies, 
0} ſecure them to be patd, that then upon the Cender of 
10 5. tothe ſaid Truſtecs they ſhould aſſign all their Jnte- 
ref}, &c. to him. 

The Teſtatoz dfed, and John Basket entered with the 
Aſſent of all the Truſtees, and ſold Parcel of the Lands, 
and with the Money patd all the Debts and Legacies, er- 
cepting 18 J. Legacy Nill unpaid, and never demanded, 

Afterwards the ſaid John Basket made a Leaſe of the 
Lands ſeverally to diſtinct Tenants, and during tbeſe Un- 
der-Leaſes, the ſaid John Basket and his CUife by Jnden- 
ture covenanted to levy a Fine of the ;I2emiſſes to the Ciſe 
of btmſelf ko; Life, then to the Ce of his CUife fo2 Life, 
then to his right Peirs fo2 ever; and afterwards a Fine 
was levied accomdingly z then John Basket died ſeiſed, and 
dis Cife ſurvived, and entered, and was ſeiſed, and ſo 
continued foz eight Pears, and then che died. 

2 Thep 


* 


» 
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They find that there was not any Entry or Claim made 
by the Truſtees, during the Lives of John Basket and his 
Cite, and that Elizabeth the Mike of the Defendant Peirce 
is the Daughter and Heir of the ſaid John Basket, and that 
the entered, and that afterwards the (urvibing Truſtees 
entered on her, and aſſigned their Intereſt to one Adams 
who is the Leſſo2 of the Plaintiff. - . 

Thoſe who argued fo: the Plaintiff made this ſingle For the 
Queſtion, (viz.) Whether the Term for 99 Years was bar- Plaincitf, 
ed by this Fine and Nonclaim ; and thereupon the only diſ- 
putable Point was, whether this Term was deveſted oz 
diſplaced by the Entry of John Basket the Deviſee in Re- 
mainder, oz by any other Ac, Matter oz Thing by him 
done oz permitted to be done after his Entry ; fo? ik the | 
Crate of this Term was not turned to a Right at the +, Keb. 104 
Time of the Fine levicd, it muſt be admitted, that the Fine in Margaret 


was no Bat, as it was adjudged” in the Caſes in the“ 5 
Margin. | — ; 


And tt was argued that the Entry of John Basket wag Cafe. 

not ſuch an Entry, which would diſplace the Term, &c. be- 

cauſe the Jury found that it was with the Conſent of all 

the Truſtees of the Term; and an Entry by the Conſent of 

the Parties makes a Tenancy at Will, and if fo, then John 

Basket by his Entry became Tenant at Mul to the Truſtees. 
That the Moztgago? is Tenant at CUill to the Wortga- 

gee paping the Intereſt, and tho' he makes Cinder-Leaſeg, 

0} a Settlement upon the Marriage of his Son, and there- 

upon levies a Fine, and the five Pears paſs without any sid. 465. 

Claim; pet if he continue to pay the Intereſt, this Fine 

ſhall not affect the Moꝛtgagee. 
The Caſes in the T Margin were likewiſe cited to p2ove + cr. car 

that an Entry (where the Aſſent of the Parttes appears) 3: 

makes only a Tenancy at Mill, and not a Diſſeiſin, but Lidl d 7 

only at the * Election of the Lefſoz, and not of the Leſſee * vyer o., 

at Cl. Kell Re 
Now the Bargain and Sale of Parcel, &c. made by s © 

John Basket, ut ſupra, deveſted nothing, becauſe ſuch a 

Convepance conſiſts only in Contract, and nothing mozc 

paſſes but what the Bargaſnoz had a Right to ſell ; then as 

to the Baking the Under-Leaſes, nothing is deveſted there- 

by, becauſe there appears to be no ill Intent in John BaC- 

ketz and 'tis the Intent of the Parties that makes the 

Tort, and if the making theſe Under-Leaſes ſhould _ 

1 en 


1 — 
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ken to be a Deveſting, then the CInder-Tenants will be 
Tort-fcſors nolens volens, 
Mozeover, he who enters on Lands and claims nothing 


Leon, 121. | 
Lich 3, but ko: Pears is not a Dilleiſor, but at the Election of 


en, av}, the right Owner, and not at the Election of bim who 


661. made the Entry. 


Lic ſeft, i 
$88. 3 Rep. 77. Farmer's Caſe, 2 Bulſt, 138, 139. Sid. 438. 


F.omra for It was argued fo2 the Defendant, that this Fine was a 

det een, Pat to the Term both within the CUozds and the Jnten- 
tion of the Statute 4 H. 7. and alſo upon the Authozity of 
ſeveral Caſes adjudged upon that Statute, out of which 
there are but thizee Savings. 

1. Firſt where the Party who had a Right to Claim, is 
under any Incapacity as a Feme-Covert, o; an Infant, &. 

(2.) Where the Fine is levied by Fraud, &c. & partes 
finis nil habuerunt. | 

(3z.) (here the Eſtate was not turned to a Right at the 
Time of the Fine levled. 

But there are none of theſe Circumſtances in the pzincf- 
pal Caſe, fo quoad the Jncapaciry, &c. tis not pzetended 
but that John Basket was capable, &c. then quoad the Ju- 
ry having not found any Fraud, none ſhall be intended, foz 
fraus non eſt preſumenda. 

And as to the Eſtate being not turned into a Right, it 
was argued, that a Fine is in Nature of a Feoffment on 
Record; and tis to all Purpoſes equivalent to a Feoff- 
ment, and therefoze this Fine had transferred as well the 
Eſtate at Till as the Remaſnber; foz a Fine cannot ope- 
rate by Fractions to bar one Eſtate, and not another of 
the flame Cogniſoz, and of the ſame Lands. 

Mozeover, if nothing which the (afd John Basket had 
done in his Life-Time, ſhall be taken as a Diſſeiſin, ſo ag 
to deveſt this Term; pet it would be very ſtrange ik the 
Entry of his (Ul(dow who came tn as a Purchaſer, and 

5 claimed the Frechold, and enjop'd it fo2 her Life, it this 
ſhould not be a Diſplacing the Term; foz if it ſhould not, 
the Term can never be diſplaced; but ik the Entry of the 

. Widow turned the Term to * a Right, then the Law is 
Co. Car. Clear f the Defendant, becauſe the five Pears Nonclaiſm 


ze 43s, Paſſed in her Life-Time, as 'tis expzeſly found by the 
|  — ey Jury. | 
Caſe in 1 Holt 


Point. 
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Holt Ch. Juſtice. Cllhere a Term is attending on an In⸗ 
{ heritance, and the Lefſoz oz Purchaſer levies oz accepts a - 
Fine of the Lands, the Truſtees of the Term are thereby 
barred, and can never afterwards claim any Thing z but 
yet the Term is not lo barred, but that puiſne Jncum- 
bzances map be let in upon the Purchaſer z fo2 a Fine ſhall 
bar no Eſtates but thoſe which were intended by the Par- 
ties to be barred, 

Adjournatur. 


DE 


Term. Sand. Hill. 


Anno 2 Willi & Mariæ, B. R. 


— „3% -- f 


Whitehall verſus Squire. Trin. 4 Jac. II. B. R. 
Rot. 664. 


f. One Matthews died Inteſtate in London, and S 
the Defendant Squire being related to him, and hear- s. G. 
ing of his Death, requeſted the Plaintiff to pꝛobide In Trover, 
fo2 bis Funeral, and that he (the Defendant) would re-im- „ elde 
burſe him. ſion, what 
The Plaintiff, in Purſuance of the ſaid Requeſt, buried 
the Inteſtate Matthews; and it was found by a Jury, that 
the reaſonable Charges of the Funeral was 231. after- - 


wards 


I. a ſpecial Clerdi# in Trover, the Caſe was thus: 2 Mod. 276. 


log 
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wards the Plaintiff and the Defendant came to an Account, 
and Squire, the Defendant, veltvered a Gelding to the 
Plaintiff, which was the Þozſe of the Jnteſtate Matthews, 
and this was to be in Satisfa#ton of Part of the Charges, 
which the Plaintiff accepted as ſuch ; but afterwards he 
adminiſtered to the (aſd Jnteſtate, and bought an Artion 
of Trover againſt Squire, fog the afozeſaty Gelding ſo velt- 
vered and accepted, as afozeſatd, | 

And the Queſtion was, CUhether this Sale and Dellve⸗ 
ry of the po was a Converſion, oz not. | 

Hole Ch. Juſtice held, that this Action of Trover was 
good, fo2 all that can be objected againſt it is, that the 
Plaintiff wag Particeps criminis, but that makes no Diffe- 
rence; foz tis clear, that it a Stranger, who is a third 
Perſon, had taken out Letters of Adminiſtration, the Ac. 
tion would lie againſt the,Defendant by ſuch an Admtnt- 
ſtratoz, notwithſtanding all the Dealings between White- 
hall and Squire; and there is no Reaſon that this Caſe 
ſhould differ, becauſe now the Plaintiff is as a third Per- 
ſon, and being Adminiſtratoz, he ſues, and ſhall recover in 
the Right of the Inteſtate. 

And he held it foz Law, that where Trover is bzought by 
a rightful Executoz o; Adminiſtratoz againſt an Executor de 
ſon tort, he cannot plead Payment of Debts, &c. to the 
Calueg &c/ oz that be hath given the Goods, &c. in Sa- 
tisfaction of the Debts; becauſe no Man ought to obtrude 
himſelf upon the Office of another; neverthelcſs, upon the 
encral Jſſue pleaded, ſuch Payments ſhall be recouped in 
mages, as where the Diſſetſoz hath paid the chief Rent 
&c. that ſhall be recouped to him in the Damages in Al- 
ſiſe bzought againſt him by the Diffeiſce. 

Burt in an Action by a Creditoz againſt an Executor de 
ſon tort, the Dcfendant map plead Plene adminiſtravit, and 
give in Evidence the Payment of juſt Debts, but he can- 
not retain a juſt Debt to himſelf, 

Two other Judges were of a contrary Opinton in the 
pzincipal Caſe, (viz )-that the Plaintiff cannot maintain 
this Action, becauſe tis directly againſt his own Agreement 
and Contra?, and the Plaintiff himſelf is Particeps crimi- 
nis, if any Thing is done amiſs, wherefoze tis not rea. 
ſonable that he ſhould be allowed to bung an ackton agalnſt 
the Defendant, foz doing a Thing to which he not only con- 
ſented, but jointip acted therein with the Defendant z fo? — 

I d 
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did no moze but only deliver the Poze, and the Plain ⸗ 
tiff accepted and received, and till retatas tt. 
Judgment foz the Defendant, 


Pancon verſus Tertenants of Hall. Trin. 1 Will. 
& Mar. B. R. Rot. 130. 


Homas Panton obtained a Judgment, Trin. 19 Car. 2. = Salk. 598. 
in B R. againſt Benedict and John Hall, foz «5001. here tbe. 
and 41. 16s. Damages; afterwards, (viz.) Anno 1 Jac. 2. vine again 
Benedict Hall died, and befoze Execution executed. Tho- Two, and 
mas Panton died Jnteſtate, and Dorothy Panton (the Plain - 4, RO. 
tiff) adminiſicred and bzought a Sci. fa. againſt the Þetr and Execurion, 
Tertenants of Benedict Hall, to have Executton of the "<5 , 
Judgment, which Sci. fa. was directed to the Sheriffs of {is «gain 
London, and returnable in menſe Paſchæ, 4 Jac. 2. upon bo. 
which a Nihil was returned, 
Thereupon a Teſtatum, that Benedict Hall had an Heir 
and Tertenants in the Counties of Gloceſter and Bucks, 
two ſeveral Sci. fa's were ſued out, one directed to the She- 
riff of G. and the other to the Sheriff of B. and both return- 
able die Veneris prox. poſt tres Trinitatis. 
The Sheriff of Glouceſter returned Henry Hall, the peir Joe 
of Benedict Hall, warned, and alſo A. B. C D. tenentibus of this Re- 
omnium terrarum & tenementorum prædicti Benedicti in turn 9d 


E F. G. H. in Balliva ſua die quo judicium reddit. fuit aut — 


aliquo tempore poſtea. And ſee in 
he Sheriff of Bucks returned, that he warned A. Ter- gene 

tenant of ſuch Lands, &c. in particular, Cc. — pl 
392. the like 


Some of the Tertenants appeared by T. C. their Attoz.. ngo 
ney, & defend. vim & injuriam, &c. & petunt judicium de * This is not 
brevibus de Sci. fa. prædict. fo2 that it was not commanded og 
the Sheriff of Glouceſter, by either of the ſatd (Urits to warn % . 
the ſaid John Hall therein mentioned, unde pet. quod bre- 
via predict. caſſentur, &c. The like Plea by A. the Ter- Co. Ent 6:0. 
tenant in Bucks, 

The Plaintiff replied, that per aliqua prxallegat. &c. 
brevia prædicta caſſari non debent, fo that at another Time, 
(viz.) on ſuch a Dap in Michaelmas-Term, anno 4 Jac. 2. 
the Plaintiff pzoſecuted a Crit of Sci. fa. upon the afoze- 
ſaid Judgment agatnſt the ſald John Hall, and afterwards 
an Alias Sci. fa. &c. and two Nihils were returned, &c. 
whereupon the Plaintiff had TA to have Eng 

WM againſt 


— 


— 
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* Cellar Ex- againſt him by Default, ſed quod “ ceſlat emanatio execu- 
bebte Wc tionis inde quoad terras & tenementa ipſius Johan, Hall in 
quoulg; ea parte habend. quouſq; pl'itum inter ipſam (the Plaintiff) 
Nota the & hared. & terrarum tenen. prædicti Benedicti terminaretur, 
Concluſion und that thereupon the Platntiff pzayed a CUrit of Sci. fa. a- 
of the. Fle#. aint the Heir and Tertenants of the ſatd Benedict, & ei 
Replication, concedebatur, &c. prout per Recordum, &c. plenius appa- 
for e ret & hoc, &c. unde petit judicium & quod (the Deken⸗ 
nat aug + dants) ad praditta brevia de Sci. fa. ulterius reſpondeant & 
one for the proſert hie in Curia literas adminiſtrationis. 3 
. And upon a general Demurrer to this Replication, it 
was argued foz the Defendant, that this CUrit ought to be 
| Vro-Exe- quaſhed, becauſe it was not awarded againſt John Hall, the 
54 8.6.33. lurvtving Cogniſee of the Judgment who ought to be join- 
1%. Execu- ef with the Defendants, foz the Jungment and the oziginal 
:5s. „ Writ oz Pzoceſs was joint, and therefoze the Executton 
15H, 7.6. OUht alſa to be joint, taz all Executions ought to purſue 
{coll Abr. the Nature of the Oziginal z and the Caſes in the + Mergin 
Mozeover, the Sci. fa. in this Caſe ought to be awarded 
againſt Benedict Hall and John Hall; and upon the Return 
thereof by the Sheriff, &c. that Benedict was dead, and that 
John nichil habet, &c. then the Plaintiff might well have a 
Sci. fa. againſt the Þcir and Tertenants of Benedict Hall 
alone, fo the Return of the firſt (Writ of Sci. fa. had ſhewn 
+ 6; pes, (uffictent Batter of Severance of the Pꝛoceſs; and to war- 
A oe gg — this Courſe of Pzoceeding, the Caſe in the * Mar gin 
100, 106, as C ted. 

Then the folfowing Erceptions were taken againſt the 
Return of the Sheriff of Glouceſter, (viz.) That by ſuch a 
general Return the Tenants would be concluded to ſay, 
that ſuch a One is Tenant of another Parcel of the Land, 
and not ſummoned; and ſo the Law would be ſubverted, 
which direns that all the Tenants ſhould be equality 
charg'd, as tis adjudged in Sir William Herbert's Caſe. 

Beſides, there are no negative Mozds in this Return, 
e Co. Ent, (viz. Et ſunt nulle aliz terrx vel tenementa) but this laſt 
%% Exception was over ruled. 
eee for It was argued on the other Side fo2 the Plaintiff, that 
the Plain. the Law was clear, that all the perſonal Charge ſhall ſur- 

vive againſt John Hall alone, which was agreed on all 
* Yelv. 203. Shes (tho the Authozities in the“ Margin are quite con 
trary) ; but in Raym. 26. (t was held, that all the Perſo- 
nalt y ſurvives ; and ſo is Sir William Herbert's Caſe, and 
2 Sgund. 50. and at Common Law no Execution was > 
3 \ . 


Lib. 3. 
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be againſt the Realty, and the Statute which gave the 
Elegit did not bar the pzioz Remedy at Common Law up- 

on the Perſonalty; and where a Judgment is had againſt 

one who dies befoze Execution, a Sci. fa. will not lie againſt 

his Þetr and Tertenants until a Nichil is returned againſ 
his Executoz, and ſo are the Caſes in the * Margin. ** H. 4 


1. 4. 
6 Ed. 3. 29. l. 19 Ric. 2. 163. Bro. Stat, Mer. 15 17 Ed. 3. 139. 24 Ed. 3. 28. 18 
Ed. 3. 14%. 33 Ed. 3. 162. 7 Ric. 2. 46. But Dyer 20). Reg. Jud. 57. 6. contra. 


1 Ley. 30 


And here the Perſonalty ſurviving, the Remedy to reco- 
ber it muſt ſurbive, and it was never yet ſeen; that a 
Sci. fa. (ſſued to charge the Lands of any Man diſtint from 
the Patſonalty; therefoze in this Caſe the Sci. fa. againſt 
John Hall was to revive the Judgment, foz which Pur poſe it 
was not neceſſary o; pꝛoper to join the Tertenants of 'Bene- 
dict Hall; but the Judgment being now revived, this Sci. 
fa. againſt his Tertenants is now pꝛoper. ad3: - 165 120.52 
And as to the Exceptions to the Return, the Caſes in 


the * Margin were cited. 
\ But the Court held that the Return made by the Sheriff Curia. 
: of Glouceſter, was inſufficient foz the Reaſons ſupra z they 
held likewiſe, that the Sci. fa. ought to be joint againſt John 
Hall the @Survivoz, and alſo againſt the Þeir and Ter- 
+ =p me Benedict Hall, becauſe the Judgment was 
nt, | j 
And Holt Chief Juſtice ſaid, this was a judicial rt, 
and might be framed upon the ſubjeX Matter, and the 
Fozm be pzopoſed was thus: . 
Chat the CUrit (ould be againſt John Hall, to hejp 
Cauſe why the Plaintiff ſhould not have Execution d- 
gainſt him de Bonis & catallis, and of the Molety of his 
Lands, and againſt the Þefr and Tertenants of Benedict 
Hall, to ſhew cauſe why (the Plaintiff) ſhould not have 
Execution of the Moiety of the Lands of the ſaid 
Benedict Hall, without mentioning any Goods; quod 
nota. . 
And the Urit ſupra was quaſhed. 


* Co. Ent. 
3 ; 621, 622. 

Hern 326, 2 Broynl, placito 392. 
s 


3 Lambert 


* 
AS as hos, ; —ID I — — : - — 
1 . 38 — ** » Ws 0 . „ * P42 — * — - — 
* 9 * A - N Þ — 
— - _ : . —IF% 1 * * = 1 


108 Term. S Hill 2 W & M B. R 


«4 


Lambert verſus Thurſton. Hill. 2 W. & M. 
B. R Rot. 686. 


Mod 273 N Treſpaſs by Clap of Duginal, the Platntiff declared 
in thts Fon. 
Treſpahw Af, T. S. attachiatus fuit ad refpondendum C. L. de placito 
of eee“ tran/grefſionis & unde idem C. per W. W. attorn' fuum 
in h „„ Queritur qd dict IT. S. (on ſuch a Dap, &c.) vi & ar- 
where the mis elauſum ſuum apud H. ſregit, &c. and concluded ad 
laid e damnum ipſius C. 203. 5 
40+ bur not And upon a general Demurrer to the Declaration, it 
eee was objected, that it appears upon the bery Face of the 
/'" Reco, that this Court hath no Jurisdiction of the 
Cauſes fo? tis expzeſly enacted by the Statute of * Glou- 
*6E.1.c.3, ceſter, that the Staperioz Courts ſhall not hold Plea of anp 
Treſpaſs under the Ualue of 40 
2 Inf. 914. To which it wag anſwered, that this wag an action of 
'4 #. 3.15 Treſpaſs, vi & armis, of which no inferio2 Court can hold 
2 lnft.317. fea, and ſo is the Opinion of my Lozd Coke expeſly ; 
and therefoge the Mod Treſpaſs in the Statute of Glouce- 
ſter muſt be intended a Treſpaſs without Force, of which 
this Court cannot holy Plen unleſs the Damages are a. 
bobe 408. but ik Treſpaſſes vi & armis are net puniſhable 
dere when the Damages ate under 409. they*would be pu- 
niſhed no where, ko it appears, that fue Treſpaſſes with 
Force ate not maintainable in an inferior Court, becauſe a 
Fine cannot be affted there, fo2 whteh Reaſon this Excep- 
tfon was diſallowew. | 
(2.) The ſecond Exception was, that the Declaration 
was (ll, becauſe the Action was not bzought by Bill, but by 
Original; and the oziginal CUlrit was not ſet forth at large 
in the Declaration, as it ougbt, eg 'tis the common 
Courſe in the Court of C. B. where they always ptoceed 
by wap of ©2igthal ; and in this Court ſfkewiſe when the 
Action is by Writ, and the Plafntiff in dis Declars- 
tion had generalſy let kosch, that the Defendant Atta⸗ 
chiatus fuit ad reſpondendum (to the Plaintiff ) de placito 
tranſgreſſionis ſuper Caſum whtthout ſaping moge; this 


To 


nn Co np Kroon f-. ..ao4ae_<cx 


2 


N 
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To which it was anſwered, that this Objection had 
deen often made. and ag often over-ruled, and held that 
this ſummary Map of declaring, &ec. in Treſpaſs upon 
an ©1iginal, is good, | | 

Thereupon gment was given foz the Plaintiff; 
quod nota, a 


Cotton verſus Johnſon. 


I this Caſe the Cauſe of Action appeared by the Declg- 1 n 183 


ration to ariſe in Ely, which is a County Palatine, $0: 
and that the Cauſe was fr{ed in Cambridgeſhire ; ann dt C., 
tera Uerdict, &c. lt was moved in Arteſt 
that this was a Miſtrial. | 


eſhire ; ond af: Coun Pala- 


chiſe. 


But per Curiam * Ely is not a Coney but on + , 1,6. 224, 


ly a Royal Franchiſez and thercfoze the Defendant cannot 5 4. 7. 14. 
plead to the Jurigsdition of this Court, (viz.) that the + lad. 244. 
Lands, &c. oz the Cauſe of Action are, oz did ariſe in Ely, 
fo2 that is only particular to a County Palatine which E 
is not; foz the Biſhop of Ely can only demand Cogntfance 
of Pins, which is all the Franchiſe he hath as to thts 

urpoſe. | | 
And ſuch are the Franchiſes of the Cinque Ports which 
are the ſame with this of Ely; and tis uſual foz Appeals 
of Murder to be bzought in this Court when the Fact was 
committed in either of theſe Franchiſes, and the CTrtals ſ 
here concerning Lands in Ely are good; but tis not fo | 
where the Lands lie in a 58 Palatine, | 

It was held alſo in this Caſe, that tho' the Jury ought 7 eu- 
to have been de Vicineto de Ely, and the Trial was in by tho 
Cambridgeſbire where the Bill was btought, this Jeofaiſe . 
was helped by * the Statute. *16& 17 


Swift verſus Heath. 1 2 Jac. II. B. R. Rot. 
1189. 


4 PON a ſpecial Gerdi the Caſe appeared to be as | 
followeth : 


MA 


of Judgment, — 1 


The Plaintiff had Judgment. Car. 2. e. g. 


cation is 
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Where he ſl. A. tab Iſſue B. and being ſeiſed of Lands, &c. to him, 
who he: the and to his Cette, and to the Þeirs of the Body of A, Re- 
Teil expett- Matnder over, &c. he and bis Tlife join in a Leaſe fog 
ant upon the Pears not warranted by the Statute, &c. then A. dled, 
Henan br and D. his Mdow morried again; then B. the Iſſue of A. 
Life, made Who u as but ſixtecn Pears old, and who had the Reverſlon 
« Feofiment In Tall after the Death of the (Alke, made a Feoffmene with 
(one of Te. Livery by bis own Pands to the Leſſce foz Pears in Pol- 
nant for Cefſion, by and with the Conſent of the Þugband and 
Life ; rhisi* Til, Tenant to: Life, Sc. and the Queſtion was, whe- 
nuance, bo- ther this Feoffment and Livery made by B. as afozeſatd, 
cauſe be bad (tho had only the Reverllon in Tall expectant upon the 
8 etermination of the Eſtate foz Life, and made by and 
with the Conſent of Tenant fo Life, who had the imme⸗ 
dlate Reverſlon,) did wozk any Diſcontinuance of the Re- 
mainder over, &c. under which the Plaintiff claimed. 
Curia, , And per Curiam, it was no Diſcontinuance of the Re. 
mainder over, betauſe B. who made the Feoffment had on- 
ly a Reverſion in Tall erpectant upon an Eſtate foz Life, 
; and lo no Feeehold in him at the Time he made this 
A A Ab, %, Feoffment z and tis a Maxim in Low, that he who bath 
Feoff1nt661, 10 Freehold in the. Land cannot by any Means diſcontinue 
Dyer 251. the Eſtates therein, and fo2 this Purpoſe the Caſes in the 
Perk (4 * Margin were cited. 
615. But then it was inſiſted, that the Cerdict expzeſly found 
that the Þugband and CUife who were Tenants foz Life, 
and had the Freehold in them, oz one of them, did conſent 
to the making this Feoffment, which expzeſs Conſent (hall 
amount in Law to a Surrender of their Eſtate to him in Re. 
verſion, and if ſo, then B. had the Freehold in him by ſuch 
Sutrender, and by Conſequence this Feoffment made by 
| him after he had the Freehold, is a Diſcontinuance. 
Curia. To whtch it was anſwered, and ſo reſolved by the Court, 
that this naked Conſent of the Tenant fo2 Life, that B. 
ſhould make the Feoffment, did not amount to a Surrender 
of the Eſtate oz Lite; wherefoze it was adjudged, that 
— the Feoffment made no Diſcontinuance, and thereupon 


the Plaintiff had Judgment. 


Where In- , 

cated, an Huggins verſ#s Wiſeman. 

the Plaintiff : 

+ voy dap Sſumpſit fo: Labour and Medicines in curing the De- 
fendant of a Diſtemper, &c. who pleaded infra æta- 


Neceſlaries 
nerally, tem viginti & unius Annorum; the [Plaintiff replied it was 


uch Repli- Foz Neceſſaties generally ; and upon a Demurrer * this 
epli⸗ 
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Replication it was objefed, that the Plaintiff had not aſ- 
ſigned in certain, how, oz in what Manner the Medicines 
were neceſſaryz but it was adjudged, that the Replica- 
tion in this general Fozm was good. 

The Plaintiff had Judgment. 


. 


D E 


Term. Paſche. 


2 Will. & Mariz B. R. 


The Earl of Pembroke's Caſe. 


of ſeveral Manos and Lands m Wales, ſuffered Ergo © 
a Common Recovery thereof in the Gzand Sef- Common Re- 

- Ffions there, by which he barted an the Remain- pane Las 
ders over, 8c. and died, lending Mie only one Daughter, % -*.* 
now an Jnfant. | gain the 

The pꝛeſent Earl, to whom theſe Manezs and Lande * <rtcnan's. 

would have remained ( no Recovery had been ſuffered) 
brought a Crit of. Erroz to reverſe the Recovery, and 
lued out a Sci. fa. againſt him, who was the nominal De- 
mandant in the CUrit of Entry, &c. upon whfeh this Re. 
coberp was ſuffered, who was returned ſummoned, &c. 
and the Plaintiff aſſigned Errozs, and the Dekendant pleads 
In nullo eſt erratum; all which was entered. 0 


0 P H1L1P Earl of Pembroke being Tenant in Can Upon «vr 


ac 
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Dyer 321. 

Cro, El. 739. 

Bridgm. 69. 

Moor $24- 

| Co, Ent 233. 

| F in theCalc 
| 


of a Hine, 
Keontra, 


1 $i, 213. 
| Raym. 16, 
1 JJ, 70, 96. 

| i Lev 146, 


* Co. Ent. 
233- . 


And now it was moved in Behalf of the Inkant Oaugh- 
ter, that the Plaintiff might be compelled to ſue out a 
Sci. fa. ogainſt the Tertenants as well as againſt the De- 
mandant; and that it was neceſſary fo him ſo to da, be. 
cauſe the Tertenants ought not to be put out of Poſſc ſſion 
without any Warning to defend themſelves, foz they may 
have a Releaſe to plead ; and oz this Purpoſe the Caſes 
in the“ Margin were cited; and a Caſe was cited tn this 
Court between Juxon and Booth, where the Proceedings 
in a like CUrit of Erro2 were (ect aſide fo? ant of a Sci. fa. 
againſt the Tertenants. 

On the other Side tt was ſaſd, that the Awarding a sci. 
fa. in ſuch Caſes was only dilcretlonarp, and not ſtricki 
uris ; and (o it was held in this Court in + Wynn and 

loyd's Caſe ; but the Circumſtance of the pzeſent Caſe is 
extraozdinory, foz this Jafant Daughter is the Tertenant 
of all the Lands; wherefoze if a Sci. fa. goes out againſt 
the Tettenants, ſhe will be returned Tertenant, &c. and 
thercupon they on the other Side will enter the Pꝛaper 
that the Parol may demur during her Nonage, which will 
greatly delap the Plaintiff, foz this Infant may die, and 
the Lands may remain to another Jnfant z wherefoze the 
Diſcretion of the Court in this Caſe will incline fo; the 
Plaintitf. 

And farther it was offered by the Counſel foz the Plain. 
tiff toconſent, that the Jnfant ſhould be admitted to plead 
what ſhe thought fit, ſo as ſhe would come tn and take no 


Advantage of her Jnfancy. 


Holt Ch. Juſtice. The Gzanting a Sci. fa. fn ſuch Caſes 
againſt the Tertenants is diſcretſonary, and not ſtricki 
Juris; but pet it hath been the conſtant Courſe of thts 
Court to grant it, therefoze he was of Opinion not to de- 
part from that which bad been the uſual Courſe of the 
Court; tho it was admitted by all, that this was an extra- 
ozdinary Caſe, fo they all knew how this Recovery had been 
contrived by the late Lord Chancellor Jefferies, whoſe Son 
married this Inkant, and who now claims under this Re- 

But the Court awarded a Sci. fa. againſt the Terte- 
nants, quod nota, like Law in Erro; to reverſe a * Fine. 


3 | Drake 
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Drake verſus Cooper & al, 
pray 

Reſpaſs quare vi & armis, the Defendants entered 
his Cloſe containing 100 Acres, &c. (in which a 
Fair, Time out of Mind, had been kept on Michaelmas- 
Day) & adtunc & ibidem fregerunt & divulſer' divers 
Booths, &c. ibidem erect. by the Plaintiff, fog expoſing 
Cares and Merchandiſes to Sale there, bzought by Per⸗ 
ſons thither reſozting, nec non eo uu (theſe Defendants) 
adtunc & ibidem impediverunt & diſturbaverunt the Plain⸗ 
tiff in erecting other new Booths, &c. foz the Sale of 
Merchandiſe, by Reaſon whereof the Plaintiff loſt all the 

Pqofits of Piccage and Stallage. 

Upon Not gutlty pleaded, the Plaintiff had a Clerdſct, and 
now it was objected in Arreſt of Judgment againſt the De- 
claration, that the latter Part thereof, (viz.) The Diſtur- 
bance in Building new Booths ſounds altogether in Caſe 
and not in Treſpaſs, and therefoze tis incompatible with 
the firſt Part of the Declaration, which is Treſpaſs vi & 
armis ; fo2 theſe ſeveral Matters require ſeveral Judgments 
againſt the Defendants, (viz.) the firſt is a Capiatur, but 
the laſt is only a Miſericordia, and therefoze cannot be 
joined in one Declaration, | 

Sed per Curiam non allocatur ; fo} the Diſturbance, &c. 
is laid only in Conſequence of the firſt Treſpaſs, &c. and 
tis of the lame Effet as a Per quod in a Declaration, 
which is often uſed in Actions of Treſpaſs vi & armis, to 
let in the conſequential Damages, &c. and one Plea goes 
to the CUhole ; fo2 if the Defendant had pleaded a Licenſe 
from the Plaintiff to enter the Cloſe, that would have 
been a good Juſtification of the Treſpaſs; quod nota. 

Judgment koz the Plaintiff. ; 


Venables verſus Daffe. 


_ FT PON a Motion in Arreſt of Judgment, fo2 that this 
Action was bzought by Bill, and the Entry on the 
Recozd, &c. was with a general Memorandum: / Memo- 
randum quod alias ſcil't Term. Sanct. Mich. And the Plain. 
tiff declared, that the Defendant falſo & malitioſe on ſuch 
a Dap, &c. indicted the Plaintiff fo: keeping a Bawdy- 
houſe, upon which Jnditment be (the Plaintiff) was ar- 

Q raigned 


Where ſeve- 
ral and di- 
ſtint Things 
may be join- 
ed in one De- 
claration. 


Where the 
Cauſe of Ac- 
tion did ariſe 
after the 
Term began. 
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raſgned and tried, &c. Et inde legitimo modo acquietatus, 

(viz.) on ſuch a Dap at the Seſſions held in the Old Baily, 

&c. which Dap of Acquittal was by the Plaintiff's own 

ſhewing after Michaclmas-Term began, of which Term the 

Bill was: 

So that this adion was bzought befoze the Cauſe of Ac- 

tion accrewed, foz the Bill and the Declaration relate to 

the firſt Dap of Michaelmas-Term, and the Acquittal, which 
was the Cauſe of this adton, oz at leaſt the Conſumma- 
tion of that Cauſe appears to be on a ſubſequent Day in 

that Term; therefoze (f the Plaintiff would have main- 

tained his Aﬀton foz this Matter ariſing within the ſame 

Term, the Entry ought to be with a Special Memoradum, 

( vir.) Quod alias (cil't die Veneris (o; any other —4 prox. 

* 0- Menſe poſt tres ſeptimanas Sanct.“ Michaelis, as the Caſe ſhould 

Michaelis. require, ſo that the Cauſe of Anton might appear to be be- 
foe the Aﬀton bzought. 

Keomira, To which it was anſwered by the Plaintiff's Counſel, 
that the Gerdi had cured this Fault; foz after a Clerdi# 
the Court will intend and take the Bill to have Relation 
to the laſt Day of the Term, and not to the firſt, ut Res 
magis valeat, 

Curia. But the Court was another Opinion, (viz.) that the 
Bill and the Declaration were ill foz this Fault; foz it ap- 

ears that the ]Platntiff had no Cauſe of Action on the + firſt 

p of Michaelmas-Term, to which Dap the Declaration 

muſt neceſſarily relate; foz the Term is in Law but ag 

* zCro. 384. * one Day, 

4 Hill. z1Car. And Holt Ch. Juſtice cited a Caſe between 7 Hutchinſon 

2. Aot-1591- and Thomas, in the Time of Hale Ch. Juſtice, where, al. 

e ter Cerdict it appeared, that the Cauſe of A#fon accrewed 
on a Dap after the Tetm began, in which the Action was 
bjought ; and the Bill was of the Term, with a general 
Memorandum, ag in this Caſe; and it wag adjudged, that 

| the Bill did relate to the firſt Day of the Term, and 

J therefoze that Judgment was arreſted; and ſo it was in 

F 2 Lev. 13, the pzincipal Caſe ; but it hath deen held good (f Ball was 

z Med after the Term began. 


t Sid. 373, 
432 contra, 


_ _ 12 
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The Kin g verſus Inhabitants of the Hermitage. 


| — 1 PON a tit on the Statute of Weſtm. 2. for im- 
| ry to ſer proving Commons, and againſt throwing down En- 
| Vw," Cloſures, it was returned, Qui dicunt ſuper ſacram, ſuum 
Man hath, 3 | quod 


— — — 
— — — 
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quod pra dict T. S. (in the Jnquiſition named) 1 die Au- 


guſti anno 3 Jac. 2 & ſemper poſtea hucuſque intereſſ. fuit 


& adhuc intereſſ. exiſtit pro remanere cujuſdem Termini 
31. annorum adtunc & adhuc ventur' & inexpirat' de & in 
quodam vaſto ſive Communia communiter vocat Þermt- 
tage Common, continen' per eſtimationem 300 Acras ſci- 
tuat' jacen' & exiſten' in paroch' de H. in Com' prædict 
parcel' maner' de F. in eodem Com' ac etiam parcel' ducatus 
Cornub' Quodque ipſe idem T. S. fic ut prefertur intereſſe 
exiſten' poſtea, videl t. (on ſuch a Day) prædidum vaſtum 
five Commun' cum ſepib' foſſatis & repagul' incluſit & — 
poſtea (viz. on ſuch a Dap) malefactores ignoti ſepes, 
&c. diruper', &c. : 

The Exception taken to this finding of the Jury, and 
the Return of the Jnquiſition was, foz that they find and 
return, that T. S. intereſſ. fuit & exiſtit in the ſald Maſte oz 
Common foz a Termvf Thirty one Pears, adtunc & ad- 
tune ventur' & incxpirat'; which is too general and incertain, 
becauſe it doth not appear what Right oz Eſtate the 
ſald T. S. had in the ſaid CUaſtez foz the Statute hath 
theſe Mods, (viz.) He who hath Right to improve; and 
fo} ought appears to the contrary the ſaid T. S. might 
have only a Right to the Perbagei of this Caſte z oz 
he may be only a Commoner, and (o might have na 
Right to encloſe; and ſo not within this Statute. 25 

To which it was anſwered, and ſo reſolved per Curiam, 
that ex vi termini the Mozds impozt, that T. 8. had an 
Jntereſt in the Land of this CUlaſte, and not in the Per 
bage alone. bo 

And Holt Chief Juſtice held, that he who had onlp the 


good; fo2 that it was not neceſſary to ſet fozth what Eſtate 
the Party had. 


Meredith werſ#s Allen. Hill. 2 Willi. B. R. 
Rot. 20. | 


EBT upon a Bond fo2 300 l. the Defendant pꝛaped 
Oyer of the Conditton which was thus, fl. If the 
Shipcalled the Crown of London, do and ſhall fail from the 
River Thames to Bourdeaur in France, thence to Genoa, 
thence to any Part of the Sireights without Deviati- 
on, (the Dangers of the Seas excepted) and from thence 
3 return 


Herbage might encloſe, therefoze this Return was held “ 


| Keilw. 
159. B. 


* Cro, Car. 
280, 440, 

n theſe 
Caſes the 
Eſtate of the 


Party is not 
ſet h. 


1 Salk. 138. 


5. C. 
Where the 
Breach of a 
Condition, 
need not be 
aſſigned. 


2 
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teturn directly to the ſaid River Thames before the End of 
15 Months, dt. and the Defendant do and ſhall pay to the 
Plaintiff 1801, within 20 Days after the Return of the ſaid 

Ship, into the ſaid Kiver Thames, or at the Expiration of 
1 Months, which ſhall firſt and next happen; or if the ſaid 
Ship ſhall be incvitably loſt in the (aid Voyage, then the 
Bond to be void, 
Chen he pleaded, that the Ship ſailed to Alexandria in 
the <trreights, and in her Return home, ſhe was caſt away, 

and dꝛowned. | 

The Plaintiff replied, that che was not caſt away oz 
dzowned modo & forma & hoe petit qd inquirat' p patriam, 
To the Replication, the Defendant demurred ſpectallp, 
and ſhewed foz Cauſe, that the Plaintiff had not aſſigned 
any Beach of the Condition in bis Replication; and there - 
kose (it was inſiſted that it was ill, foz that very Reaſon, 
lune the common Caſe of Debt upon Bond, fo; Perfoz⸗ 
mance of an award, the Defendant pleads no Award made; 
the Plaintiff cannot join Tfſte upon ſuch Plea without ſhew- 
ing an Award, and a Bzeach thereof, by which the Plaintiff 
: may be entitied to this Aion ; and foz an Authoztty in Point 
let“ the Caſe in the * Margin was cited, which was Debt on a 
rard. Bond with the like Condition as in the pztneſpal Caſe, and 
there it was adjudged, that the Plaintiff muſt aMign a 


I Sand, 101, 


1 Bzeach in dis Replication. 

But the Court was of a contrary Opinion, foz they held 
that the Replication in the Caſe at Bar was ſifficient with» 
out aſſigning any Breach of the Condition therein; that thep 
of their own Knowledge were ſatisfied; that the Caſe of 
Hayman and Gerrard wag not Law, no? taken to be ſo at 
the Bar at the Time when the Judgment in that Caſe was 


given. | 
And mozeover, that the AMgnment of the Bzeach of a 


| * 85 Condition, &c. in the Replication was not neceſſary, but on- 
ene Ip in that angle Caſe of Debt on a Bond foz Perkozmance 
| Lev. 54.55. | 
3 Lev. 1). of an Award, 
Nota, The Plea in this Caſe was ill; ſed per Curiam, if 
it had been good, the Replicatton likewiſe had been good 
without Alignment of any Beach; quod nota. 


Murgatroid verſus Law. Hill. 2 W. & M. B. R. 
Rot. 126. 


N an Action on the Caſe fo} diverting a Water · courſe, the 


Plaintiff declared, quod 1 Junii an. 4 Jac. 2. & ſemper 
2 poſtea 


Curia. 


A preſerip- 
tion pleaded 
againſt a 
Preſcription, 
isnot good 
without a 
Traverſe. 
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a hucuſq; legitime ſeiſit' ſuiſſet & adhue ſeiſit' exiſtic 
(in Right of his Wife) de & in quodam meſſuag vocat B. ja- 
cen' in M. in Com, &c. Cumq; quidem communis aquæ Cur- 
ſus curren' a quodam loco vocat T. in M. præd' in & trans 
quædam clauſa vocat Black Acre, & C Ahite Acre jacen', &cc. 
in M. uſq; ad meſſuagium prad' vocat' B. a tempore cujus 
memoria hominum non exiſtit currere conſuevit & adhuc 
currere debuit, by Which the Plaintiff had great Benefit az 
well fo2 watcring bis Cattle, as foz the Ciſe of his Pouſe, of 
which the Defendant non ignarus ſed machinan' & frau- 
dulenter intenden' to Dep2ive the Plaintiff of the Pꝛoſit of 
the Mater. quoddam ſollatum in clauſis præd' fodit & fecit 
eujus prætextu tota 9 — & curſus Aquæ præd' a meſſuagio 
præd diverſa fuit & abinde hucuſq; diverſa exiſtit per quod 
the Platntiff had loſt all the Profit, &c. 

The Defendant pleaded in Bar, quod clauſa præd' vocat' 
Black Acre & CUhite Acre diſtant per magn' ſpacium, (viz.) 
per dimidium unius milliaris a meſſuagio præd' vocat B. in- 
ter quæ quidem clauſa & idem meſluagium ſunt ſeparales ter» 
rx & tenementa diverſor' perſonar' ſcituat' & jacen' per & 
trans quæ tenementa præd' aquæ curſus decurrere oportet 
antequam ad meſſuag ill' advenire poteſt, and proteſtando, 
that tn Summer ⸗Cime the (aid (Clater-courſe could not 
tun to the ſatd Houle by Reaſon of the Dzought, pro placito 
dicit, that he is Ceifed in Fee of the (aſd two Cloſes z and 
that he and all thoſe whoſe Eſtate he had therein, had Time 
out of Mind uſed ac legitime potuerunt -adaquare averia 
ſua in eiſdem claufis depaſcen' ex aqua aquz curſus prad' 
ibidem ; and alſo fo2 the Conveniency of TUatering, foſſat' 
in clauſis pra:d' effodere & facere quotieſcunqʒ occaſio fuit & 
pro eo (the Defendant) quoddam parvum foilatum juxta 
the Tlater-courſe in clauſis prædict' fog the conventent wa- 
tering his Cattle in the (aid Cloſes, ſicut occaſio tune fuit, 
&c. fecit, &c. prout licuit. | 

And upon a general Demurrer, this Plea was adjudged 


ill, becauſe the Oefendant had neither confeſſed aud avoided - 


no2 tcaverſed the Matter alledged in the Declaration, (viz ) 
the Diverting the Water courſe; ſo the Declaration was 
not anſwered, | 

Mozeover, all the Subſtance and Colour of this Plea in 
Bat. is a Pꝛeſcription to make a Ditch in bis (the Deken ⸗ 
dant's) own Lands; and the Declaration is likewiſe found» 
ed on a Preſcription, and one Pieſcrption pleaded againſt 


another ts not good without a Traverſe. | 
But 


FP 
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But the Court held, that upon the general Iſſue pleaded, 
it had been p2oved, that the Kater did not always run to 
the Plaintiff's Houſe, but that it was uſually ducd up in 
the Summer, 02 dꝛank up bythe Cattle of the Detendant ; 
in ſuch Caſe the Plaintiff would have Catled of bis JI2e- 
leription. 

The Plaintiff had Judgment. 


The Church-wardens of Northampton's Calc. 


Manrdamurto ä to (ſwear two Church-wardens c oſen by 
— the Partſhtoners of the Pariſh of St. Giles, in the 
dens choſen Town of Northampton ; the Caſe was, 
by the Fa" 1; The Cltcar of that Pariſh for the Time being, hath 
who of con. Uſuaily choſen one of the Church-wardens, but at thts 
mon Righe Eime he was under a Depuvatlon fo2 not taking the 
are Kent“ Paths to King Willem and Queen Mary. and the Church 
un. was vacant; whereupon the Partſhoners p2oceeded to the 
Election of two Church-wardens, and pzeſcnted them to be 
ſwoz1z but the Regiſter of the Conſiſtozy Court being a 
Friend to the Gicar, refuſed to ſwear them, unleſs that 
JPcrion whom the late Gicar appzoved be nominated fox 
one, 
Holt Chief Juſtice. Of common Right, the Chooſing 
Church wardens belongs to the Poriſhioners; tis true in 
ſome Places, the Jucumbent choolrs one. but that is on⸗ 
Hardresz18, IÞ by CIfagez and the Canon concerning the chooſing 
| Church-wardeng is not regarded by the Common Law; 
_ this was the Opinton of the Lozd Chick Baron Hale, as 
may be ſeen in the Caſe cited in the Margin. 


The Mandamus was granted. 


Knight and Donning verſus Cole & ux' Mich. 
1 Will. & Mariæ B. R. Rot. 516. 


8 HE Plaintiffs bzought a Sci. fa. againſt Cole and his 
Relcaſe by Cite, in which they ſet fozth, that Sir John Knight, 


one «> Exc William Eyre, Eſq; and John Knight, Eſq; had lately in 
Bar tos le, the Court of King's Bench, and in the Keign of Kin 
mand which Charles II. recovered by Bill agatnſt one John Lawford, 
jo bath in El; 6000 |. and 161. 38. 4 3. ko Damages, and that af- 
Right, terwards Sir John Knight and William Eyre died —— 
| ohn 


r 
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John Knight ſurvived, who made his (Till, and thereby 
conſtituted John Kent, Tho. Knight and William Donning, 
Executo2s, and died, the Debt and Damages upon the ſatd 
Judgment not being ſatisfied, &c. that John Kent and the 
- Plaintiffs pꝛoved the ſaid Illi; and afterwards John Kent 
died, and the Plaintiffs ſurvived, and then the ſaid John 
Lawford made his Mill in COriting, and made the Mie 
of the Defendant Cole, his Erecutrir, and died, the Debt, 
&c. not being ſatisfied; that the Executrix moved Law- 
ford's ill, per quod the Plaintiffs being the ſurviving 
Executozs of John Knight, who was the ſurvibing Reco- 
veror, pay Execution againſt the Defendant Cole and his 
CUife, the Executrix of Lawford, the Recoveree, de bonis 
Teſtatoris, &c. 
The Defendants appear and plead, that befoze the Exhf- 
biting this Crit ot Sci. fa, (viz. on ſuch a Day) the ſatd 
William Donning (one of the Plaintiffs) by bis Deed of 
Releaſe now p2oduced, cognovit ſe habere recept. ſuper 
diem dat. relaxationis predict. de & ab præfat. Tho. Cole & 
Maria Uxore ejus executricis teſti. & ult. voluntatis Johannis 
Lawford Ar. deſunct. ſummam quinq; librarum exiſten. le- 
gatum, Anglice, a Legacy, dat. præfat. Willo. Donning 
per prxfatum Johannem Lawford in & per Teſtamentum & 
ule, voluntatem ſuam & proinde prædict. W. Donning re- 


miſit & relaxavit præfat. Thomæ Cole & Marie Ur. ejus de 


& ab codem legato, Anglice, Legacy, & de & ab omnibus 
aQionibus ſectis & demandis quibuſcunq; quæ predic. W. 


Donning habuiſſet vel tunc habuit verſus prædict. Tho. Cole 


& Mariam Uxorem ejus Executores & Adminiſtratores vel 
Executores vel Adminiſtratores prædict. Johannis Lawford 
de func. pro aliquibus materia vel cauſa quibuſcunq; a prin- 
cipio mundi uſq; dat. ejuſdem ſeripti Kelaxationis unde pe- 
tit Judicium ſi, &c. 
And upon a general Demurrer to this Plea it was in⸗ 
ſiſted fo2 the Plaintiff, that it appears by this Releaſe it 
(elf, that it only related to this Legacy of $1. the Mods 
being, (viz.) Upon the Receipt of 5 1. Legacy; and it was 
never intended, that it ſhould have ſo general an Operation 
as to diſcharge the Judgment; and ſeveral Caſes were ci. 
ted to pꝛove, that general Mozds * ſubſequent, &c. in Co- 
benants, &c. have been adjudged to be reſtratned by partt- 
tulat Mads antecedent. 
PMozeover, Jt hath been adjudged of late, that where a 
particular Cauſe 02 a Conſideration is mentioned in a — 
eaſe, 


For the 
Plaintitf, 


Dyer 240, 
255. 

Hob. 275. 
2 Roll. Abr. 


409. 
Herley 15. 
Sid. 141. 


. 


— 4 3 25 Ps of FR _ — 
——— —— p. ... noon 


n mands generally; but it appears, that he at that very 


( 
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z Lev. 215, fenſe, it hall reſtrain the general CUozds following, which 
3 Lev-213- gte only Mops of Courſe, - 
Firontra for On the other Side, Altham's Caſe, 8 Rep. was cited, 
the Defen- and the Rule then taken was relted on, (viz.) That ante. 
* cedent general Mods ſhall be reſfraſned by particular 
Words following, but not econtra z but if general CUlozds 
follow particular Mods, they ſhall be taken in the largeſt 
Senſe, foz otherwiſe the general CUozds would be inſignt- 
ficant and votd; and the Clozwg of a Deed ought not to 
2 Roll, Abr. be rejected and made uſeleſs, as long as they may be redu- 
494 ced to good Senſe, and are not repugnant in themſelves. 
Curia. But it was reſolved by the Court ſeriatim, that this 
Releaſe wag no Bar to this Suit; firſf, fo2 that the Mozds 
are, All Actions, Suits and Demands which Donning had 
againſt the Defendants generally, but no Mention of re- 
leaſing any Suit which he had in Right of his Erecutozſhip 
29 Ed. 3 26. therefoze thoſe WMozds ſhall not extend to any Demand he 
bad in that Capacity, (viz.) As Executor, but only to ſuchDe- 
mands which he had in his own Rightz fo2 if an Executoz 
grants Omnia bona ſua, the Goods which be had as Exe⸗ 
1 cutoz, will not paſs, unleſs upon this Diverſity, (viz.) 
3 +10 % where the Gzantoz had no other Goods but as Executoz, foz 
in ſuch Caſe thoſe Goods ſhall paſs, ut res valeat. | 
Do where a Manor is in the Hands of an Erecutoz, and 
be grants all his Intercſt in the Manor, the Manor it ſelt 
will paſs, | 
Now in the pzineipal Caſe, Donning releaſed all De- 


1 Lev. 99, 
40 }, 171. 


Cime had one Demand in his own Right, (viz.) the Le- 
gacy of 5 l. therefoze-nothing is releaſed which he had as 
Executoz; foz 'tis in Reaſon the lame with the Gzant of 
Omnia bona, &c. ſupra. 

Belides, the Intent of the Parties plainly appears to 
the contrary, the particular Conſideration being mentton- 
ed; and the Jntent (s alwaps to be obſerved, as well in 
Releaſes as in other Deeds, | 

Fo! theſe Reaſons the Plaintiff had Judgment. 


"The Neten- , , 

dant pleaded Cooke 9 Caſe. 
his Pardon 

for a Mur- 


der; it ought | "HIS Cooke was outlawed for Murder. and brought a 
+ ly” « 4 (Urit of Erro2 to reverſe it, which being done, he was 


out WI of {Ozthwith arraigned, and pleaded his Pardon under the 
Allowance, 3 Ozeat 
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Ozeat Seal, in which there was no Obſtante foz his not 
finding Suretles foz bis Gobd Behaviour, 

Holt Ch. Juſtice. The Pardon ought not to be allowed 
without a Writ of Allowance directed to the Judges of this 
Court out of Chancery, teſfifying that he hath found Sure- 
ties befoze the Cozoner and Sheriff, &c. acco to the "oy 
* Statute, by which tis enacted, that he who hath a Par- 10 Ed. ; e. 
don of Felony, ſhall within three Months after ſuch Par- 9 
don, find Sureties before the Sheriff and Coroner, for the 5) it, Jun 
Good Behaviour, which ſhall within three Weeks after the 5 & 5 W. & 
three Months, be returned into the Chancery, under the 
Seals of the ſaid Sheriff and Coroner, and if the Party give . 
no ſuch Security, the Pardon ſhall be void. > 
But by the other Judges, the Pardon ought now to be al- 
lowed without any Crit of Allowance, becauſe the Partp 
bath thzee Months given by the Statute, after the 28 
to find Sureties, under the Penalty, that his Pardon ſha 
be void, ik he doth not do it. | 

Nota, That afterwards, in the ſame Term, the Weſt of 
Allowance was bzought into Court; and upon Pzayer, 
&c. it was recozded under the Pardon. | 


Barnes verſus Bulwer, 


T was moved fo} a Soperſedeas to a Writ of Erroz upon Psd 
a Judgment in Ejectment, foz that the Plaintiff in Er- Error noed 
ro? had not given his own + Recogn(zance to the Defen- Nocsen- 
dant, that if the Judgment is affirmed, &c. he will pap the nance. 
Coſts and Damages, &c. | | Rae & 17 
To which it was anſwered, that he (the Plaintiff in Ex- Cr. . 6 8. 
ro) had found two ſufficient Men to be his Batl, who were 
bound in a Recognizance, &c. by which the Intent, tho' 
not the Letter of this Statute, was ſatigfiedz and the Par 
ty bimſelf lives in the remote Parts of this Kingdom, 
The Court held, that the Intent of this Statute was fo 
the Security of the Party Defendant in the Crit of Erroz, 
which Intent is hereby fully obſerved, becauſe the Ball al- 
ready given is better than his own Recogntzance z and this 
bath been the conſtant Pꝛackiſe of all the Courts, &c. ever 
ſince the Statute was made, becauſe of the Jnconvenſence 
of the Parties coming from remote Parts. | 
The Superſedeas was allowed. 


3 R Coan 


— —— 2 —2 ö — Oo 


.. 
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de. Coan verſus Bowles & aT. Pall 4 Jac. II. R. N. 


— : | Rot, 52 I . 
ſuc per Attor- 
Shower Rep, JI Epleviti in C. R ogfifhft A. B. due C. they all per T. S. 


8. C. actoth. ſuum ven. & defend. Um & injuriam, &c. und 
e  thiabe Corftiſirice bs Baus ts 1. N. Damage tesſunt; and 
== nonſult, and the Defendants 


12 ut hed F re t 
Pier habend'. 
Weit of Erro r und the Erro 
1 11 5 Þ; that A une of the Dbtend Dans, Bas ah 
_— — and pet had appeared and pleaded 
* 'which it was answered, that thin — ** ertdne- 
Not udgmeiit was given fo2 the Infant, which 


9 f dis Benefit z und ald in this Cate the Detendants 
* Roll. Abr. ao Coniſaiice in adter droit, and all thee 'of them mate 
286, but one Ballif ne ad is like the Caſe Where un Infant und one 


3 Cre 37+ gf tilt ag Ertthtv2sz ſu ſuch Cute the Infant, 
2 Saund.a12, Wird the map ſue — Attornatum, be. 
217 cauſe tis in the 1 of another. Adjournacur, 


.f. E 17 1. At another Dap it was argued, that an lafant can ne- 
: Ind. 261, ber appear per Attornatum, no} j propels perſona ſua, 
z Cro, zog. but always per Guatdianum 02 ein 221.5 neither 
1 6 73, can an Infant be an Attorney foz another, 1 6. and 
13 Cro. 3. HK he is Made Erecuts}, de onght to fie per + Guatdin- 
NN +; dum, a May appear by the Caſes cited in the Mar- 
a gin, all Which ate the Opinion in 2 Saund. 273. 
.. Jt was granted on the other Swe, that [f the Tnfant 
in this Caſe, and the others, was meerly Defendant, bts 
Appearance by Attorney had been Erroz ; bat it was in⸗ 
fed, thot this deing in Replevin, the Adowants are in 
Nature of Plaintiffs, and this fo; tee Reaſons : 


1. They tre called Attors, tohich is a Term in the Ct- 
bl "ui, und fignifles Piarntiffs. 
2. They hall have Judgment de retorn. habend. and 
Damages ag Plaint fs. 
3. The Plaintiff might plead in Abatement of the A 
vowyy, therefoze tis in Mature of an Acton. 


Veſides, as to this Point. there isn0 Difference between 
Executors and Bailiffs, fog both act in the Right of an- 


vas other; and it hath been adjudged, that where an * Infant 
6 Erxecuto? 


i 


Term. Paſch. 2 W. & M. B. 1 


Executo) is Plaintiff, he may ſue with other Executozs per 
Attornatum; and by the ſame Reaſon the Bailiffs in thts 
Caſe may ſue per Attornatum, tho” one of them is an 


Inkant. 

Hole Chief Juſtice. here an Infant is Executor alone, Curi- 
he cannot ſue per Attornatum, fo if be do, he ſhall be a- 
merced pro falſo clamore; but where be ig foined with 0- 
therg of full Age, tis otherwiſe ;'becauſe thoſe of full Age 
have Authozity to diſpoſe all thete Aﬀetg without the Alſent 
of the Infant; and this is the Keaton of the Difference'ds- 
tween an Jnfant Plaintiff and Defendant, in 2 Sand. 242. + 48 Kd. 3. 
and tis a good Rule, that where any Matter map be plead- 10 6. 
ed in Abatement, it Wall never be aligned foz Erroq, % 4 4b" 
and in this Caſe the Plaintiff in Replevin might Have ; «. 4. 6. 
pleaded Inkancp in - Abatement of the Cogniſance. los 

At another Dap, (vir.) in Michaelmas- Term, 2 W. & 
M. this Caſe was argued ſeriatim by the Bench; and they 
all agreed, that the Judgment ſhould be affirmed, but upon 
different Reaſons, thzee of the Judges being koz the Aﬀe- 
mance, becauſe the Defendants are in auter Droit, and 
they all make but as one Bailiff; and that the Diſabllity of 
the Servant shall not p2eſudice the Maſter, and they a. 1 
greed, that the Caſe of * Executozs is 'the ſame in Reaſon Ab. 
with the preſent Caſe ; 'thep agreed liketviſe, that there is a 3 Cro. 378. 
Difference where the Infant is Plaintiff, and where be 
is Defendant ; and that an Avowant is in Nature of a *<*> 441. 
Plaintiff, and ſo are the Bailiffs who make Conuſance, | 
&c. and in the + 1 Inſt. it was doubted whether an Avowant t » Inft. 303. 
was ſuch a Defendant as was within the Statute foz Pap. . 594 
ment of Coſts, becauſe he is eſteemed to be a Plaintiff ; 
and that where an Infant is ſole Executor, he cannot ſue 
per Attornatum; to which Holt Chief Juſtice agreed; but it 
ſuch an Jnfant Executoz recover per Attornatum, his fp- 
pearante is no Ert os, but tis otherwiſe where he is condemn» 
ed in the Action; and one of the Judges was of Opinion, 
that this Potter might be aſſigned to; * Erroz, tho' it was 2 Cro. ; 
pleadable in Abatement of the Conuſance. = whe age ang: 

But Holt Chief Jaſtice held, that this appearance ooo 
the Jnfant was irregular, foz he ought to plead per guar- 
dianum, and the Jopning the other Defendants with him, 
ſignified nothing ſo as to charge the Jnfant ; fo if the 
Judgment paſs againſt him, it ſhall be fo2 the Damages de 
bonis propriis, and he ſhall be amerced; therefoze where he 
is joined, o; where he ts * there is no — 

* 2 es 
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Ditereuce in Keaſon; ot in both Caſes the Loſs is the 
ſame, (if Judgment is and him. | a 
The Coſe of (ſeveral Executor where one is an Infant, 
is founded upon another Reaſon, (vir) upon Neceſſity; 
fox us abſolutely neceCary, thot gltfuho are appointed Ere- 
cuto2s by the Null, would be made JPorties to the Action; 
and where there are (everal-Cxecutgs;. the Act of one ſhaſl 
conciude bis Componlon z/ and therefo2e the general dy- 
pearonce per Ateornatum is god {92,811 of them; and be 
qr that the Reaſon was, becauſe they were in auter 
pit. 145 6 19 
And that in this Cale, the Infant was not compellable 
to be joined with the other, fo2 be might bave been fever ed; 
ſo the Reaſon is not the fame, | | 
*ris Rule, And be leid Down this tp be a, general Rule, (viz. ) that 
that what @ Pan ſhall never af0gn/ that op Etro which be might 
may 4. plead in Abatement; fo} i Gall be pccounted bis Folly to 


ſigned for 


Error hall neglect the Time of. taking that Exception ; therefoze if a 


never be. Femme Covert bing an Satan in hex on Name per Attor- 
Abatement. Datum 4 and the Defeudant pleads in Bar to the Action, he 
17E.1,70. b. wall never atterwards afign the Coverture log Erroz ; 
45 14.3 therefoze ſince the Plaintiff in this Caſe was eſtopped by 
Cre £1853, his 0wn Amiden to amen the Infancy fo: Erroz, be held 


541 eſp, tbat the Judgruent-ovgbt te be armed, 
Starkc y, 
„ Raylins verſus Vincent. Hill 2 W. & M. B. R. 

| Rot. 793. 
Breach of EBT upon Bond fo} Perfozmance of Covenants in an 
Covenant Judcnture, tn which amongſt other Things the De- 


— eg fendont covenauted, that Nicholas Barbone his Erecutoys 
in theWords 02 Aſſigns (hould, on or before the 23th Day of September 
of the In- next following, make out a good Title in Law aud Equity, 
dentui®. tg the Satisfaction of the (atd William Rawlins, bis Þetrs 
02 Aſiigus, 02 to his 02 their Counſel learned in the Law, in 
and to ſeveral Meſſuages, &c. ſituate in Eagle Street in the 
Periſh of St. Andrew, Holborn, and to every of them with 
their Appurtenances, and to the Fee-fimple, and the lnhe- 
ritance thereo!, that then, &c. then he pleaded, that Nicho- 
las Burbone was living, aud that he the Defcudant had 
perfozincd. all the Covenants on his Part to be perfozm- 
ca, &c. 


> | The 


N 
; 
3 
| 
| 
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The Plaintiff replied, and ſhewed the Bzeach in the Ne- 
gative, in the very Mes of Peet (viz.) that 
the fatd Nicholas Barbone upon or before the 25th Day of 
September, ac. nec ad a cempus poſtea hucuſque 
non demonſtravit bonum titulng in lege & equitate 
ad ſatisfactionem prædidti Willi” Rawlins vel ejus con- 
ſilii in & ad ſeparalia . prædict nee alicui eo- 
rum cum pertin nee od gam vel hereditatem co- 
rundem. . A ! a 

The Defendant ceſolne, that the dad William Raw- 
ns a tempore conſectionis Indenrurz pred? hucuſq; pacifice 
a cquiete hahuit & tenult & gaviſus fair pred” ia, &c. 
without any went Moleſtafton 62 Diſturbance by any Pet 
fon whatſoever, diſcharged of r 

And upon a general De) to this Rejoinder, two 
Things were refoſved ; fie, that the Rejoinder was ill de · 
_ it was no Anſwer to the Bench aligned in the Re- 

cation, 5 

2 That the Replieation was good, and the Breath 
of Covenant well aſigged; foz che Mozos 7 
ture were purſued it was obſttked het the Mops 
of the Covenant were in the Dioftnith (wie) to la- 
tisfy the Plaintiff, or bis oe? ; and therefo it was 
objected, that the Platnetir ought to that ſuch & 
one {was his Counſel, of which the Defendant had No- 
rice, &c. and then ſhew the Breach, tog not (attefping 
bim, no2 dis Counket, for (as tt whs fatd) etrat the Defen- 
dant had his Eledion, whether to ſatisfy the Plaintiff, oz 
bis Counſel z but that he could not ſatisfp the Counſel be- 
foze he knew who he was. 

To which it, was anfwered, and ſo reſolved by the 
Court, that all this Matter ought to come on the Part 
of the Defendant in his Refoinder, &c. if the Truth had 
been fo, fog prima facie the Breach being aligned in the 
I of the Indenture, uch aw Aſſignment is 
good. 


The Plaintiff had Judgment. 


1 Mod. 223. 


Biſle 
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Bile verſus Harcourt. 3 Mod. 280. a Caſe 
between the ſame Parties, but to another Pur. 


poſe, which ſee poſtea. 


oy — R. Harcourt, the Secondary of the Crown-Office, was 
B. N bath. Defendant in two Aﬀtons bjought againſt bim, and 
no Privilege lald in the pzoper Counties where the Cauſe of Action did 
toalcer% ariſe ; and it was now moved to alter the Venue, and that 
he is Belan the Trigl might be in Middleſex, by Reaſon of the Defen- 
dent, «lit  Dant's Privilege, be being one of the Clerks of B. R. and hig 
Plaines, Attendance neceſſary and requiſite here; and a Rule made 
in Andrew Loder's Caſe was now pzoduced, who being one 

of the Clerks of this Office, had this Privilege allowed. 
But the Court denied the Motion in the pzincipal Caſe, 
becauſe Harcourt was the Defendant in thoſe actions; and 
that an Attozney oz Officer of the Court where he is Defen- 
dant hath no Privilege concerning the Venue ; but where 
be is Plaintiff, he bath the Puvilege to lap his Action in 
Middleſex, and out of the pzoper County ; and the Venue 
hall not be charged upon the Common Affidavit by Rea: 
ſon of bis Puvllege; and Juſtice Dolben remembered a 
Cauſe where the Venue was altered upon Affidavit, tho' an 


Attomep was 


Kellow verſus Rowden. Trin. 2 Jac. II. B. R. 
Rot. 796. 


18 HE Cafe, fl. W. Kellow Executoz of E. Kellow 
; Lev. 286. bzought an. Action of Debt on a Bond againſt Richard 
& C. % ko den, the Son and Heir of John Rowden the Elder, bis 
expettanr ou Father; and declared upon a Bond of 1201. made by the 
an Hees Father of the Defendant, to the Ceſtatoz of the Plaintiff. 
— ard The Defendant pleaded Riens per deſcent de prædicto 

Johanne Rowden patte ſuo on the Dap of the CUrit pur- 


charge the 
* chaſed, noz at any Time akterwardg, upon which they 


were at Jſue. 
And the Jury found a ſpecial Cervit to this Effect: 


1 NN. That 


laintiff ; becauſe the Matter did ariſe, and 
all the Witnefles l{ved*{n remote Parts of the Kingdom, 


WWW 


2 - -< 44 46271 1. * 24 6 * 


ing the intermetliate Deſtenta. 
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ll. That Joho Rowden, the Father of the Obligoz, bad 
Tſſue Charles Rowden his eldeſt Son, and Richard Row- 
den the Defendant, his ſecond Son; and that be (the Fa- 
ther) was ſeiſed in Fee of an Houſe and ten Acres ok 
Lond, which be ſettled by Deed, to the Uſe of himſelf ko; 
Life, Kemaintier to bis eldeſt Son Charles Rowden in 
Tail, Remainder to his own right Heirs, and died; that 
Charles Rowden was ſeiſed in Call, with a Remainder in 
Fee expeftant, 6c. and that be had Aue one John Royw- 
den, und dien; and that he the ſald John Rowdep, che 


Ozanidſon, was ſeiſen, ut ſupra, and after watds dien with- 
nut 


„ after whoſe Death the Pmiſſes deſcended 0 
the Richard Rowden, in Fee, as beit to the 
ſatd john Rowden he Grandſon, /1aud alſo ptix of Jobn 
Rowden the Pbligo}, by Mit tue whereof be entered and was 
ſeiled, &c. onthe Day af the Suri, &c. 0 
Tye lole Doubt upon this ſpecial Uernif mas, Ulber ber 
upon the Matter thus ſound the Declacatian was good, oz 
not, becauſe the Plaintiff had declared againſt the Defeh- 
dant as immediate Heir of the Obligo, [without mention- 


And it was arguen, that this Declaration ought to habe 
been ſpecial, ſewing how the Defendant became eit to 
the Obligo ; fo; ibere the Defendant tank the Lands ag in. 
midiate Þetr to John Rowden the Gzandſan, and bis Me. 
'phetd, and: as medtate peir to the Obligaz z and therefoze 
the meſne Qeſcents ought to be ſet fogth in che Declata- 
tion, to charge the [Defendant with this Debt; and lo 
Authozittes in this Point, the Caſes in the * Margin were, 15 
Lited, and \Jenks's;Caſe({n Point. 1 400, 70 


3 Cro. 24. 


Dyer 366. a. W. Jones 462. Cro. Car. 151. Jenks's Caſe in Point. Dyer 308, 368. 40 Ed. 
3. ro. Plowd. 441. Broke Deſcent 14, 30. 1 Cro. 412. W. Jones 361. Regiſt. 246. b. 
2 Cro. 161. 3 Cro. 44. 1 Cro. 343. Dyer 9. 1 last. 239. 6. 


On the other Side it was argued, that there was a great Z's for 
DtECerence between -Jenks's Caſe-and this; f02 in lenkss Petit. 
Caſe, the Lands deſcended in Fee-ſimple in Poſſeſſion to 
the Son of the Dbligoz, who afterwazds died without J- 


ſue, and then the Lands deſcended to the Defendant in that 


Ackton, as Giucle and Þetr to bis Mephew y but in this Caſe 
the Brother and Nephew were ſeiſed of the Fee-ſimple only 
in Reverſion, expectant upon the Determination of the E- 
ſtate- tail, and not of any Fee-ſimple in Pollefſion ; and this 
Reverſion was not Aſſets in their hands, by which Charles 
o John Rowden his Son, might be charged 5 = 

| _ Webt; 


2 
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ce Debt; and fox this Purpoſe the Caſes in the * Bargin 


6 Nap 4: were cited, 
in Mildmay's 3 
Caſe, and 58 b. in Brediman's Caſe, 


This Caſe was compared to that of poſſeſſio fratris, &c. 
where the Father had a Son and a Daughter by one Uen- 
ter, and a Son by another Uenter, and made a Leaſe fo; 
Life, o: Gilt in Tail, and died; and afterwards, during 
the Continuance of either of thoſe Eſtates, the Son by 
the firſt enter died; in ſuch Caſe, the Son by the ſecond 
1 Inſt. 14,15. Genter, and not the Daughter by the firf, ſhall inherit, 
becauſe her Bzother had no aftual Setſin of the Inheritance. 
And this Caſe was now put, (viz.) if Lands deſcend to 
an Þeſr, who dies befoze any atual Entry made, by Rea- 
ſon whereof the Lands deſcend to another Peir; thoſe 
Lands ſhall not be recovered in Calue by a CUarranty 
made of other Lands by the firſt peir, becauſe be had on- 

Iy a Seiſin in Law, as tis expzeſlp pzoved 1 Inſt. 239. 
Nota; per Holt Ch. Juſtice, this laſt Caſe was denled to 
be Law. Then the Counſel foz the Plaintiff pzoceeded, 
(viz.) That the Jſſue in this Caſe was, CUhether the De- 
fendant bad Aſſets by Deſcent from the Obligoz ; and tig 
p2oved by the Gerdid that he had z and it appears like wile 
5--3Rep.42. that he had no Aﬀets charged with this Debt of bis Bio- 
— 3 ther, noz of his Mephew, foz neither of them ever had any 
8 Rep. 88, Aﬀets chargeable z and if they hav no Aﬀets, then by Con- 
wank — the Defendant could not have any Aſſets from 

aſe. m. 
For tho Upon this firſt Argument, the Court inclining foz the 
Plainif. Defendant, it was argued again foz the Plaintiff, that it 
was a Pyztnciple in Law, that every one who clatms Lands 
as Peir, ought to make himſelf Heir to him who was laſt 
ſeiſed, therefoze if the Defendant in this Caſe had demand⸗ 
ed theſe Lands, he ought to have made himſelf Heir to his 
Father, and not to his Nephew, becauſe he was not atual- 
ly ſeiled of the Fee-ſimple, foz he had only the Reverſion, 
which by his Death would have been ertinct and gone. 
ur, Set. 3. And the Defendant had a Fee ſimple in PoſſeMon, which 
4.1» dis Nephew and Byother never had, therefoze he had no- 
$ At. pl. 6, thing by Deſcent from them; and it was agreed, that ik 
z E4-3-5- the Defendant's Mephew had been actually ſeiſed of the Fee- 
«z;, *** Ample (as in Jenks's Caſe) the Declaration- ought to have 
\v.Jone+456. been (pectal, | 


3 Fo} 


—— — — 
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Foz the Defendant it was ſaid, that the Bzother and 
Nephew had ſuch a Seſſin of the Reverſion that they might 
alien 02 charge it after the Determination of the Eſtate- 
tail; mozeover, that if Debt ſhould be bzought againſt an 
Heir, who had nothing but a Reverſion in Fee expectant 
upon the Determination of an Eſtate-tail, in ſuch Caſe the 
uſual Courſe is to plead ſpectally, (viz.) That he had no- 
thing præter ut ſupra, and thereupon the Plaintiff might - xo 50, 57. 
pzay and have Judgment cum acciderit, 

But per Holt Ch. Juſtice : The Declaration is good, and Curt 
thereupon the Plaintiff had Judgment againſt the Opinton 

of Juſtice Eyres; but it was agreed by all, that a Rever- 

ſion expectant upon an Eſtate-rail is not Aſſets to charge the 

peit upon the general Iſſue Riens per Deſcent. 

Buc by Holt Ch. Juſtice: A Reverſion expectant upon Dyer 371 
the Determination of an Eſfate foz Life, is quaſi Aſſets, 
and ought to be pleaded ſpectally by the Peir; and the 
Plaintiff in ſuch Caſe map take Judgment of it cum ac- 
cideritz quod nota, 


For the De- 
ſendant 


Brunetti verſus Lewen. Trin. 4 Jac. II. B. R. 
Rot. 185. 
1 Lutw. 196. 


HE Caſe, ſſ. Abraham Henriques Valentini, reſiding in 5. C. 
Leghorn in Italy. drew four Bills of Exchange, all of Afr « Ver- 
the lame Date, and foz one and the ſame Sum of Monep, ſhall be in.” 
the Second to be paid it the Firſt was not, and ſo on, ac tended to be 
coding to the Cuſtom of Merchants, and all directed to donc, 10 
James Abendano, to pay to Francis Brunetti (the Plaintiff) fer forth in? 
500 Pieces of Eight, at Uſance, &c. the Deelura- 
Cbe firſt Bill was p2:ſented to Abendano, who refuſed ©" 
to accept it, whereupon that Bill was pzoteſted befoze a 
— Publick, fo: Mon ⸗ payment, accozding to Cu- 

om, Sec. 
Thereupon the Defendant Lewin having Notice of the 
Pioteſt, he, fo: the Honour of Abraham Henriques, the 
Dzawer, (ubſcribed a Note, by which he undertook the 
Payment of the Money on the Dap of the Bills returned, 
if not pald by Abendano. | 
Upon which Brunetti (the Plaintiff) endozſed this ſecond 
Bill fox Ualue received, unto Alvarez de Coſta, and he in 
une Manner to Menuel de Vega, and he to Angelo Rerzi- 
8 nico, 


— 


Curia. 
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nico, and he to Jacob Argas, and he to Jeranimo Parenzj, 
all fo Claſue received. 

At the Day of the Return, Abendano (ll refuſed to ac- 
cept the Bills; whereupon another Pzoteſt was made on 
the ſecond Bill ſo endozſed, as afczeſaid, by the Perſong 
befoze-mentſoned. 

Thereupon Peter Antonio Brunetti and Lucas Antonio 
Brunetti hearing of this laſt Proteſt, pay the Boney pro 


| Honore of Francis Brunetti (the firſt Endorſer) but doth 


not ſay that he paid it to Jeranimo Parenzi, the laſt En- 
dorſce and of all this Batter, Lewin the Defendant had 
Notice, who had ſubſcribed, &c. pro honore of Abraham 
Henriques, the Drawer, and ſo he became chargeable to 
the Plaintiff foz ſo much, foz whoſe Ponour the Money 
was pald, and who ſtands liable fo2 ſo much to his Friend, 
who paid it, and this by the Cuſtom of Merchants; and 
fo} Non-payment this (pectal Aſſumpſit was bzought, Cet- 
ting fozth all the ſald Matter. 
pon Non Aſlumpſit pleaded, the Plaintiff had a Ger⸗ 
dick and Judgment, and thereupon a CUrit of Erro: was 
bzought in the Erchequer Chamber, and there the only 
Etro; infiſted on was, fo? that the Declaratton did not ſet 
fozth in certain, to whom Peter Antonio Brunetti and Lu- 
cas Antonio Brunetti had pald the Monep; fo? tis only 
ſaid generally, that they ſolverent the afozcſaid 500 Pteces 
of Eight, but not to whom in particular 1 and ſo it might 
be paid to another, and not to Parenzi, the laſt Endorlſee, 
to whom alone it was due; and if fo, the Defendant if 
remains liable to him. 

Sed per Curiam : After a Clerdi#, as in this Caſe, it 
ſhall be intended, that the Monep was pald to the right 
Party, eſpecially ſince tis laſd to be pald ex parte of the 
Piaintiff, which could not be, if it had been paid to a 
Stranger; wherefoze the Judgment was affirmed. 

Nota: The ſame Exception was taken in B. K. fn Arreſt 
of Judgment, but diſallowed; whereupon this Writ of 
Crroz was brought. 

The Judgment affirmed. 


I | Nightingale 
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Nightingale and Fowles verſus Bridges. Mich, 
1 W. & M. Rol. 397. 


N Trover the Plaintiffs declared, quod cum (they on Where in- 
ſuch a Dap) poſſeſſionat fuerunt de bonis & catallis ſe- cnfble, 


quen', (viz.) de una nave vocat' the James Frigat, oneris 


Words ſhall 
be helped by 


130 Doliorum & de decem bombardis Anglice Guns, cum « Verdi. 


omnibus Armamentis apparat torment' funibus municon' 
proviſion' ſclopis limbis & al' ſuppeditament' eidem navi ſpe- 
Qan' live pertinen', &c. \ 

Upon Not gutlty pleaded, the Plaintiff had a Uerdict 
and Damages; and it was now moved tn Arreſt of Judg- 
ment, fo2 that the Declaration is too general, and alto- 
gether incertain of what Mature the Goods and Chattels 
were; and therefoze it was (impoſſible fo; the Defendant to 
make any direct Anſwer to it, 02 to know to what Matter he 
ſhould make Defence at the Trial; and thereupon Judg- 
ment was ſtayed till next Term. 

Afterwards in Trinity-Term another Objection was 
made to the Declaration, fo2 that the Plaintiff had de⸗ 
clared inter alia, that he was poſſeſſed de Quingent ponder” 
librat' of ſuch a Commodity, &c whereas ponder' librat' 
is inſenſible, foz Pondus is Latin fo; a CUleight, and li- 
brat” is wetghed, and koz this the Caſes in the 
were cited in Point. - 

But the Plaintiff had Judgment; koz as to the firſt Ob- 
jection the Declaration is certain enough, koz the whole 
Sentence is reſtrained by the laſt Mozds, eidem navi ſpe- 
Qtan', and it would be endleſs to ſet fozth every Particular 
ina Ship; and as to the ſecond Exception, that the 
CUo2Ds were inſenſible, tis helped by the Uerdict, and the 
Demages ſhall be intended to be given fo2 that which is 

ell latd. 


The Earl of Salisbury's Caſe, 


and being at the Bar, his Caſe was thus : 
ſl. Pe was by the Convention which was afterwards 


2 Roll. Abr. 
Margin . 
Latch. 216. 
Curia. 


2 Cro. 669. 
ro. Car. 33. 
tiles ; 38. 
Sid. 98, 


263 · 


E was brought from the Tower by Habeas Corpus, A general 
be pleaded 
with 


the u- 


turned into a Parliament Anno 1 VW. & M. impeached bp ſual Aver- 
the Commons foz High — fo} being reconciled 0 *. 
2 


, 


— — —̃ 


7 


_ I. 
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the Church of Rome, contrary to the Statute in that Caſe 


made and pzovided; and upon this Impeachment he was 
commttted to the Tower by the Houle of Peers, and there 
continued till the Parltament was diſſolved, and a new 
Parliament called, and now (aftcr a long Seſſions) ad- 
journed fox two Months. | £4 
The Counſel koz the Earl moved, that he might be diſ⸗ 
charged upon the new Act of Oblivion which paſſed in the 
laſt ScMons of Parliament wherein neither bis Crime no 
his Perſon were excepted, but clearly within the Ai of 


Dat don. 
But per Cur iam: Notice cannot be taken of this Act of 


Pardon, unleſs tis pleaded with the Averwents, becauſe 


there are (:veral Exceptions in it both as to Crimeg 
and Perſons ; therefoze 'tis neceſſary that the Patty who 


would have the Benefit thereof, ſhould aver himtelf by Plea 


Plowd. 484. 

b 41. 

$ Rep. 658, 
„. 

hen Ent, 

665. 4. 


capable of ſuch Benefit ; and not excepted therein, ag tis 
ruled in Plowden, and other Books, and here the Lo 
at the Bar cannot plead thts Pardon, becauſe there is no- 
thing befoze the“ Court, upon which to Gzouad ſuch 


Plea. 


* Bur guete Whether he might not plead it tn Diſcharge of the Matter returned by the 


Mabeas Corps, and enter it as the lame Roll, 


A Commit- 
ment by the 
Houſe of 
Peers ; tho 
Perſon ſhall 
not be bail 
ed, tho' tho 
Parliament 
is liſſolved. 


— 


23344 


Then it wag moved, that he might be bailed, and foz 
that Purpoſe the Lord I)anby's Caſe was cited, who was 
bailed, tho' committed by the Peers in Parliament, as in 
this Caſe ; and the Earl of Shaftsbury's Caſe was ltkcwiſe 


mentioned. 


Sed per curiam Che b. of Salisbury was not bailed, be- | 


cauſe there was a very (hozt Adjournment of the p2eſent 
Parlfament, and that is the proper Place fo; him to make 
Applicatton to be bailed, 

That the chief Reaſon fo; bailing the Lord Danby was, 
becauſe the then Parltament were pz020gued, and the Time 
incertam fo2 their Meeting again; and ſo no Pꝛoſpect of an 
Oppoztuntty to apply himſelf that CUay, beſides he was 
denied to be bafled by ſcveral Judges of the Court of B. R. 
until the Chief Juſtice Jefferies came in. 

And the Court cited the L. Stafford's Caſe, who was com- 
mitted by the Houſe of Pecrs, and notwithſtanding that 
Parliament was diſſolved by which he was committed; pet he 
was continued a Puſoner, and afterwards tied upon the 
ſame Impeachment, convicted and executed, which tully pꝛo ves, 


that Commitments by the Peers in Parliament, are not 
2 made 
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made void by the Pꝛozogation 02 Diffolution of the ſame 
Patliament. ; | 
Beſides, the Lo Danby was bailed to appear at the nett 
Seſſions of Patllament, which was an Aﬀfirmance of the 
Commitment, and a plain ]zoof of the Opinton of the 
Court at that Time, that the Commitment was not a- 
voided 02 diſcharged by the Pꝛozogation of the Parliament. 
And fo? theſe Reaſons the Lozd Salisbury was remanded 
to the Tower. | , - 


Nota: ber Ch. Juſtice Holt, in an Argument upon plead- lens ,7 0 


ing a Tender, (viz.) that where a Tender and Refuſal is * 
pleaded either on a fingle Bill, oz other ſimple Specialtp, 
the Defendant need not conclude in Bar to the Acton, but 
only in Diſcharge of the Damages; ko; in this Caſe the 
Tender is not a Diſcharge to the Aﬀion, oz to the Pap⸗ 
ment of the Monep which is Mill due notwithſtanding the 
Tender; foz that ts onlp to ercuſe the Damages, 

But where Tender and Refuſal is pleaded in an Action 
for a Penalty on a Bond with a Condition to pap a leſſer 
Sum, there the Defendant muſt conclude in Bar to the 
Action; becauſe a Tender of a leſs Sum on the Day had 
diſcharged the Penalty; and therckoze 'tis a good Bar to 
the Aﬀton bzought fo} the Penalty; quod nota. | 

Nota alſo, that in both the ſaid Caſes the Pleader ought 


to conclude with a profert hic in Curia. 


Mordant werſus Thorold. Hill. 2. W. & M. 
| B. R. Rot. 340. 


+ HE Caſe, fl. Anna Maria Thorold, CAtbow fn the 3 Lev. £15. 
Reign of Jac. 2. obtained a Judgment in Yower in 3 © 
C. B. againft Sir John Thorold z and this was fo? a third 5, C.“ 
Datt of ſeveral Panozs, Meſſuages, Lands, Tenements $f. 
and Þereditaments in Lincolnſhire z upon which Judgment eb 
Sir John Thorold bought a CUrit of Erto2 in B. R. where grator on « 
it was affirmed ; and then Anna Maria, &c. died inteſtate, Judgment in 
and Adminiſtration of her Goods, &c. was granted to the“ 
Plaintiff Mordant. 
Afterwards the ſald Mordant as Admfniftrato}, &c. 
b2ought a Sci' fa' in B. R. reciting this Matter ; and that the 
ſatd Sir John Thorold might ſhew Cane quare (the ſain» 
tiff) non habet tant' denarios quant' media proficua pred” 
tertiæ partis maneriorum, &c, quant damna per aliquid vas 


ſtum in eiſdem tertiis partibus commilla poſt primum judi- 
cium 


bs 
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* No Exe- 
cution ſhall 
be stayed b 


« Writ of 


cium prad' reddit' & ante affirmationem judicii illius ſe ex- 
tendunt & miſ. & cuſtagia occaſione praxd' Brevis de Errore 


corrigend' appoſit' juxta formam * ſtatuti in hujuſmodi ca- 


u inde edit“ & provis', &c. 


Error after Verdi and Judgment in Dower, unleſs the Plaintiff in Error become bound to 
the — to pay Damages and Coſts of Suit, if the Judgment is affirmed, 16& 17 
Car. 2, cap. h. 


For the 
Plaintiff, 


The Defendant pleaded, that nulli denarii adjudicat 

ſuerunt prafat' Annæ Mariz in vita ſua pro mediis proficuis 
prxd' tertizx partis maneriorum, &c. vel pro mediis proficuis 
alicujus inde parcell' nec aliqua damna pro aliquo vaſto in 
eiſdem tertiis partibus commiſſ. nec aliqua miſſ. vel cuſtagia 
occaſione prad' Brevis de Errore corrigend' & hoc parat” eſt 
verificare, &c, unde petit judicium ſi executio, &e. of anp 
Money foz any ſuch mean Profits, oz any Damage ko; any 
Mlaſte, oz of any Coſts. habere debeat. 
And upon a general Demurrer to this Plea, it was af- 
terwards argued in Trinity-Term foz the Plaintiff, that 
this Statute was made to remedp the Miſchtef, (viz.) that 
the Demandants (11 Dower, notwithſtanding that they had 
got Judgment, were delayd of Execution, and by that 
Means loſt the Profits of the Lands, tho' the Judgment 
was affirmed, which was a very great Encouragement 
to the Tenants in Dower to bing CUirits of Erroz without 
any manner of Cauſe. 

Now fo the ]Pzevention thereof, it was enafﬀed by this 
Statute, That the Plaintiff in Error ſhould enter into a Re- 
cogniſance to anſwer for the mean Profits, 4c, which Re- 
cogniſance creates a certain Duty, though incertain as to 
the Quantum, and veſts as a Duty co inſtanti that he 
ente ted into the Recogniſance, and this to the Demandant 
in the Aﬀſon ; and if ſo, then by Conſequence it ſhall come to 
the Executozs 0} Adminiſtratozs as other Duties do; and 
dere the Adminiſtratoz took a pzoper Courſe to aſcertain 
this Duty, (viz.) in the firſt Place to revive the Judg- 
ment by Sci fa. and after he had got Judgment to have 
Execution foz ſo much os the mean Pzofits amounted un⸗ 
to, then to pzoſecute a CUrit of Jnquiry of the Quantum; 
and after the Inquiſition was returned, and the Outy al⸗ 
certatned, then to execute the Recogniſance, which Re- 
cognilance is in Nature of a Covenant to anſwer the mean 
Pqofits, and therefoze the Death of the Party ſhall not fru- 
ſtrate its Effect, 

2 { - On 


- 
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On the other Side it was argued koz the Defendant, — 
that the Taking the mean Pꝛofits after the firſt Judgment. 
was a perſonal Tort, and in Nature of a Treſpaſs, & 
actio perſonalis moritur cum perſona : And here is a Sci. fa. 
brought by an Adminiſtratoz, where there wag no Judgment 
fo) any Damages given to the Inteſkate, which is a Thing 
never ſeen befoze. 


There is a Caſe in * Sid. where the Demandant in * ate=aye, 


Dower dad Judgment by Default, and a Weit of Angulty 3. egg“ 
of Damages, and then a CUrit of Erroz was bjoulfghe, 
pending which CArit the Tenant in the firſt action died; 
and in a ci. fa. againſt his Heir to have Execution of the 
Damages, it was adjudged against the Plaititiff in the 
Sci. fa. becauſe at that vety Time when the Tenant died, 
the Judgment was compleat only as to the Lands, but not 
to the Damages; and this Caſe wag upon the Statute of 
+ Merton, which gives Damages, (viz.) The Galue of her + 20 « ;. 
Dower from her Pusband's Death to the Time of Reco- . 
very of her Dower; and as to this Matter, there ig ng 
Difference between a Sci. fa. fo) Damages upon the Sta- 
tute of Merton, and upon the Statute 16, 17 Car. 2. fo} in 
both Caſes the Judgment quoad the Damages, ougbt to 
be compleat in the Life-time of the Parties. 
And the Court was of that Optnton. 
And kot Ch. Juſtice gave another Reaſon, (viz.) That Curis. 
the Judgment whtch was given in this Caſe was oltore- 
ther in the Realry, and an auminiſtratos cannot have Gx- 
etutton of any Judgment, but only in the Perfonalty; 
Judgment quod querens nit capiat. 


Giles verſus Hooper. Hill. 2 Will. & Mar. 
; BR. No. 


HE Caſe, (1. Leaſe fo; Pears, rendxtg 801, per An- Leaſe for 


- 


Charges and Impoſitions whatſoever, free of all 


Adjudged (abſente Holt Ch. Juſtice) that the Render Tages, the 
made a Covenant, aud that the Words above mentioned 0 fee 
extend to diſcharge the Leſſo2 from Payment of all Land enant, and 
Tares lately (poſed by Act of Parliament, and long after ide Leſlor is 


the Commencement of this Leaſe z and that the Lefſee ſe _— ; 


bound to pay the whole Rent, without any Manner of De. Taxes. 
_ fo} any old oz new Charge 0} Ympoſition what» 

t. 
Rottenhoffer 


num Rent, tree and clear from all Manner of Taxes, Lion ror 


— 


ment between 


Dighton, wp- 


eeDyerzz 4 


2 Vent. 261. 


Limitations, 
where good, 
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Rottenlioffer verſus Lenthall the Marſhall. Pal. 
2 Will. & Mar. B. R. Kot. 355. 


N Action of Debt upon Eſcape bought againſt the 

Marſhal, in which the Plaintiff had a Clerdict and 
Judgment; and in an Action of Debt bzought upon that 
Judgment, the Defendant pleaded, that he bzought a 
. Weit of Erroz on the ſame adhuc dependen. & indiſcuſſ. 
rand concluded in Abatement, (viz.) Si reſpondere compelli 
debeat, &c. 

And upon a general Demurrer to this Plea, it was ad- 
judged (ll ; ſo the Defendant was ruled to anſwer over. 


Hall verſus Wybourn. Mich. 1 Will. & Mar. 
os B. R. Rot. 671. 


b 1 Caſe, (1. Aſſumpſie fo; Mares ſold, &c. The 
Defendant pleaded Non Aſſumpſit infra ſex annos. 

The Plaintiff replied, that he (the Defendant) tempore 
promiſſion. & aſſumptionis in narratione prædict. ſuperius 
Ws: fuit commorans & reſiden. in partibus ultra mare 
cilicet apud Guinea extra Angliam & extra ligeantiam Do- 
mini Regis & Dominæ Reginæ nunc, & ibidem continuavit 
uſqʒ (ſuch a Dap) & c. quo die & non antea & poſt. pro- 
miſſion. & aſſumption. —— (the Defendant) voluntarie 
rediit & retornavit in hoc regnum (viz.) apud L. in paro- 
chia & Warda prædict. quodq; praditta Billa ipſius (the 
Plaintiff) exbibita fuit verſus præfat. (the Defendant) pro 
prædicta cauſa actionis in eadem Billa ſpecificat. infra unum 
Annum prox. poſt prædict. reditum infivs (the Defendant) 
in Anglia ſcil't prædicto Termino Sanctæ Trin. &c. 

And upon a general Demurrer to this Replication, the 
only Doubt was, CUhether the Statute of * Limitations 
was a good Bar to this Aﬀton, the Defendant being be- 
yond Sea fo; all that Time; and it was argued that it 
ſhould, becauſe the Plaintiff had negleted his pzoper Re- 
medy by not Filing an O2ztginal, and pzoſecuting the De- 
fendant to an Dutlawzy, which, tho" it Chall be reverſed al. 
ter bis Return; pet the Plaintiff might have bzought an- 
other Oztginal by Journies Accounts, and thereby take Ad- 
vantage of his firſt Crit. 4 

i 0 
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Alſo the Plaintiff might have tued out a Latitat, and con- 
tinued it to the Time the Dcfendant returned, but he (the 
Plaintiff) had not done any Thing, and is therefoze barred 
by the Statute; fo2 tis clear he is not within any of the 
Savings thercok. | 

And a Caſe was cited in C. B. when Bridgman wag 
Chick Juſtice, and it was between Sir Geo. Binion and Eve- 
lin in Aſſumpſit fo; Wares ſold, &c. the Defendant plead» 
ed Non Aſſumpſit infra ſex annos; the Plaintiff replied, 


that from the Time of the Pꝛomiſe, &c. to ſuch a Day, the 


Defendant was a Member of Parliament, and then the Ci- 
vil Wars began and continued till ſuch a Dap, and that 
he brought his Aﬀfon within ſir Pears after the Mar cad- 
ed; and upon a Drmurrer it was adjudged fo2 the Defen- 
dant, and that the Replication was ill, becauſe the Platn- 
tiff ought to have filed an Original, which is no Beach 
of Puvilege, tho' the Defendant was a Member of Par⸗ 
l{ament ; Quod nota, 

Tt was inſiſted on the other Side fo2 the olaintiff, that if 
this Matter will not help him, then the Defendant will 
have Benefit by his own Laches, foz he map ſtap beyond 
Sea as long as he will, and this Court hath no Jurisdi#ton 
ovet him til he returns; fo2 thu' it map hold Plea fo2 Mat» 
ters done hepond Sea, pet that muſt be intended when the 

. Defendant ts within the Realm; koz tis the Pacſence of 


Filing an O- 
riginal is no 
Breach of 

Privilege of 
Parliament. 


For the 
Plaintiff. 


ro. Car 


the Partp which gives Jutisdiction, and is the Occaſion of Cov 333 
the Sutt. W. Jones 252 
Beſides, this Caſe is within the Equity of the Saving Chevely v. 
in the Statute, but the Defendant had Judgment; and tn _— w_ 
Purſuance of this Judgment it was held in the Caſe cited in $. K. Rot. 
the Margin, that where an Action was bzought on a Bill of 307- 
Exchange, aud the Detendant pleaded Non Aflumpſit infra 
ſex annos; and the Plaintiff replied, that the Defendant 
was all that Time out of the Realm; this Replication was 
adjudged ill, 
Judgment koz the Defendant. 


Biſſe verſus Harecourt. Hill. 1 Will. & Mar. 


B. R. Rot. 217. The Defen- 


dant con- 
cluded his 


SSUMPSIT fo2 400 l. againſt Harecourt, the Secon- Ples in Dif: 
vary of the Crown-Office, who pleaded in Diſability of rue 1{,9% 
the Plaintiff, (viz.) That befoze the Bill purchaſed, (viz.) his Replics- | 


on ſuch a Dap at Wells, in NN of Somerſet, befoze ©1276 1 


the diſcontinued. 


* = A F 
+ wv . 
— —— 
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® It ought to 


per Revor um, 


For the De- 


i Kl c.6, 
® 5Rep. zz. 


Co. Ent. 248. 
a. 


the Ch. Juſtice Jefferies, the Plaintiff was indicred for {gh 
Treaſon againſt King [ames II. and was convicted thereof 
upon his own Confeſnon ; and by the Judgment of the Ju- 
ſtices wag atta!nted, &c. and (o he (the Defendant) de⸗ 
manded Jungment tf he ad Billam, &c. “ reſpondere com- 


pelli debeat. | | | 
The Plaintiff replted Proteſtando, that the Plea was in. 


ſufictent, pro plito dicit quod repelli non debet quia dicit, 
that befoze the P2omiſe, King James II. by Letters Patent, 
erempliificd under the Oitat Seal of the Ring and Queen, 
had pardoned the Treaſon and the 4ttatnder, quam quidem 
exemplificationem idem (the Plaintiff) profert hic in Curia, 
&c. and concluded in this Fozm, Unde petit Judicium & 
damna ſua occaſione non pertormationis allumption. & pro- 
mill; prædict. ſibi adjudicari, Ke, 

And upon a general Ocmurrer it was objected againſt 
this Replication, that it was not ſufficient to plead and 
ſhew the Exemplification of the Pardon, &c. but that the 
Dlaintiſf ougnt to produce the Pardon it (elf under the 
Ozeat @cal, becauſe the Cremplification of a Pardon is 
not within the Statute + 13 El:z. 

But“ Page's Cale being contrary fn Point, this Ex⸗ 
ception was over -tuled. 

2. The Concluſion of this Replication is ill, becauſe it 
prays Damages occaſi ne non pertormationis, &c. and up- 
on a Re'pondeat ouſter, no Damages are given, therefoze 
he ought to conclude thus: J Er petit judicium fi, &c. re- 
ſpondere compelli non debeat & quod (the Defendant) ad 


Billam ſuam pra dict. reſpondeat. 


On the other Side tit was alledged fo? the Plaintiſf, that 
in the Entries cited in the + Margin, Replications to Pleas 
in Nonability are concluded as this: 


Put it was reſolved by the Court, that this (mp2oper 
Concluſion of the Replication made it til, fo2 all the Plead. 
ing was diſcontinued, becauſe the Plea was in Otſability, 
and ſo concluded; and the Replication was concluded as a 
Plea in Bar, and ſo no Manner of Anſwer to the Plea, birt 
| a Replication at large, and as none at all; ſo that all is 

"diſcontinued fo) Default of a Replication; but if it had 
been concluded generally, (viz) Petit judicium ſi, &c. that 
might have been good. 

So the Rule of Court was, that the Plea was dilconti⸗ 
nued, and not that the Bill ſhall abate; Quod nota. 

2 


Hele 


* 
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Hele verſus Foot. Paſch. 2 W. & M. B. R. 


Rot. 325. 
* Replevin foz taking his Cattle in quodam loco vocat' judgment 
S. in Plimpton St. Mary in Devonſhire. that the 


The Defendant pleaded, that he took the Cattle in quo- — 
dam loco vocat' D. in Plimpton, &c. and traverſgd, that for wha: 
he took them in S. prout, &c. and pro retorn' habend' he Resſon. 
made Conuſance as Batliff to George Parker, who was ſet- 
ſed in Fee of the ſaid. Place called O who demiſed it 
to T. S. rendzing Rent fo2 a certain Number of Pears, and 
that foz Rent Arrear he diſtrained as Bailiff to the ſaid 
George Parker, 

The Plaintiff replied Proteſtando, that the ſald George 
Parker did not demiſe the ſald Place called D. to the ſaid 
I. S. prout, he traverſed, that the ſalid George Parker was 
_ — the Place called D. in Fee at the Time ok the 

emiſe. 2201 

And upon a general Demurrer to this Replication, 

Holt Chief Juſtice, at the firſt Opening the Cauſe, held, 7 6 5. - 


that all the Pleadings were diſcontinued, becauſeithere was % 336 


no Anſwer to the Plea and Traverſe, whtth are in Abatement 


bol the CUlrit z and that the Plaintiſf had nothing toÞo with 


the Matter alledged pro retorno habend', but ought to 

have maintained his CUrit by taking Iſſue upon the Traverſe 

in the Plea; and therefoze becauſe the Defendant had de⸗ 
murred, and the Platntiff joined in Demurrer, all is diſcon- 
tinued, and the Defendant ſhall have no other Judgment as | 
it was held in * Herlakenden's Caſe. : $1317 ene s 
; Woxeover, the Defendants in this Cale ought not to 

have demurred, but ſhould have taken Judgment as by 

nil dicit, becauſe this Replication is as none; and ſo he 
concluded, that all was diſcontinued ;z and therefoze the 
Defendant could not have Judgment pro retorn' habend?. 

But the other Judges held, that the Judgment ſhould be, 7 u. 6. ;. 
that the Writ ſhall Abate, and that the Defendant ſhould 712. Con. 
babe a Retorn' habend', becauſe he had demurred to the vel. 33 
Plea in the ſame Term; and the Chief Juſtice would not 2 Cro. 27. 
oppoſe them in this Matter; and therefoze the Judgment 
was, that the CUrit ſhould abate ; quod nota, 


T 3 


D E 


Term. Sant. Trin. 


2 Willi, & Mariz, in B. R. 


Rice werſus Lungfonl: Hill. 3 Jac. IL 
„ 1059. | 


: 
d in Fee of the Lands in Que- 
at Law er parte materna, de and 


ſor iſance de droit, &. 
Fine granted and ren- 
and bis Clife in Tatl, Re- 


A. 

of A. 
Cliife died without JCue, and 
without any Peir ex parte materna of A. and the Defen- 
vant claimed as Heir at Law to A. ex parte paterna ; and 
the Lefſozs of the Plaintiff being Lows of the Fee clatm- 
ed by Eſcheac. 

The ſole Queſtion was, if A. took a new Eſtate by this 
Fine with a Grant and Render, oz whether be was in again 
of bis old Eſtate which wogex parte materna, and in the 
Argument of this Caſe ic was agreed by all, that if the 
Fine had been levied- generally without any Render, ag 
without any Uſes declared, the reſulting CIſe which would 
habe devolved on the Cogntſoz, would have been the old 
Uſe in the ſame Quality as it was before. 


Afterwards A. and 


| 


| 
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Do if the (iſe of this Fine had been declared oz limited 
to the Conuſoz and bis Þeirs, the Quality of the Eſtate 
would not hade been altered thereby, but the Lands would 
have deſcended in the lame Manner as it no Fine had been 
levied, (viz.) if tt was ex parte materna then to the peirs 

ex parte materia, and not to the Þetry ex parte paterag, & 3 Lev. 496. 
lic e converſo, 

And it was infifed foz the Plaintiff in this Caſs, that Forths | 
nothing in Fat paſſed to the Cogniſees, but only in π⁹ mm,. | 
and all the Eſtate moved Trom the —— (oz, it in uch 
Caſe the Cogniſee dad been a Feme Tobert, the chauld not 
have been examined, and the Wipow of ſuch a Coguſſer 
would not have deen endowed. 
Mopeober, the Eſtate of the Copgnilees is only an Eſtate „E 17. 

ouſque, as in the common Caſe where an Uſe is 1knited 5 ll. 4. 1. 
to A. quouſque ſuch a Battiage wal take Effect, bee. and 1 J 2,13. 
to maintain this Opinion, the Caſes in the 


PYaryin 1 con, 1 
were cited, ol. Abr. 
But it was anfwered, and io reſolved by the Court, the that 3 Rep. 14 
z The 


this Coſe was Ulf, rab ut! Cole put upon Uſe 
whether they are Uſes reſulting or —— j there the ute . 
which at Common Law was only raft, rare in Place of 


an and — fame Qualit the 
Eſtate, and always the dlity with th 


And in Caſe of a Truſt at Common Law, if a Pan was 
ſefſed ex parte materna, and made a Feoffment without any 
Cotfidermtion, the Trult renten to the Feoffoz, and was 
of the (ame Quality with the Eate ; bat vet it the Froffee 3 Lev. 406. 
reinfeoffed the Ceſtai que Truſt, the Mature of the Eſtate 
was altered, and it alt deſcend to the Pett ex parte pater- 
na, tog he could not enfeolf the Ceſtui que Truſt to him and 
his Heirs, ex parte materna, becauſe-there was no ſuch L.. 
mitation of the Inheritance in him. 

But it was reſolved, that this Caſe of the Fine wſth 
Grant and Render — all one in Cert as a Feoffment and * ; 199.16. 6 
Reinfeoffment ; and by Conſequence the Quality of the 3 Co 727, 
Eſtate is — and lo it ſhall veſcend to the Peir ex 6 Rep. 63. 
parte paterna and to pꝛobe this, the Caſes in the“ Mar- — d 
gin were eited. — 

Jt was likewiſe (aſd, that a Marranty might be annered 
to a Fine with Grant and Render, as it was reſolved in 
3 Cro. 17. Co. Ent. 579. a. 

And fox thele Reaſons the Defendant had Judgment. 


Shotter 
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Shotter verſus Friend. Hill. 2 W. & M. B. R. 
1 Ren WL. Ror. 39. 


de % J JRohibition to the Spiritual Court in which the Plain. 
ed Se. & tiff declared to this Cffett : 
rual Court l. That one John Friend made his laſt CUill, and be- 


| ** denying queathed a Legacy of 10 l. to Mary Friend, and made the 
þ « Providy. CUife of Shotter Executrir, and died; the Plaintiff paid 
ö a«toche the Legacy to Mary Friend, who afterwards died inteſtate, 
l Payment of and the Defendant as ber Adminiftrato} {ibelled agaluſt the 
[! e Plaintiff foz this Legacy of 10 J. to which be alledged in 
that Court by wap of Plea, that he bad paid the ſatd Le- 
| gacy to Mary Friend in ber Life-Cime, which Payment 
| de offered to pzove by one credible Witneſs ; but the Court 
|| refuſed the Plea, becauſe one Witneſs per ſe is not (uffict- 
(| ent by their Law to prove any Matter of Fact, 
" The Defendant pleaded, that befoze the Prohibition was 
| | bzought and delivered, Sentence was given in the Spiritual 
| Court againſt the Plaintiff. | 
i And upon a Demurrer to this Plea, it was inſiſted foz 
| the Plaintiff, that tis a Marim in Law; that where the 
| . | Common and the Eccleſiaſtical Law differ, the Common 
| Law ſhall always be pzeferred; and that thoſe Laws differ 
| in ſeveral Points concerning Evidence ; foz by that Law 
U | the Father cannot be a Witneſs where the Son is a Party, 
1 & econtra, (0 in the Caſe at Bar the Pꝛoot of the Fact by 
4 one Witnels is not good by their Law, but tis otherwiſe 
| at Common Law; fo2 tig reaſonable, that the Pꝛook, which 
[ (s good fo) Papment of a Debt, ſhould be likewiſe ſuifficient 
1 fo} Payment of a Legacy, 
Mozeover upon ſuch ſingle Pzoof, the Plaintiff would 
have Relief in Chancery, and to the ſame Reaſon ſhall 
| F have a Prohibition here, and the Caſes in the * Margin F 
| ro. J. were cited, to prove that Pzobtbitions have been granted | 


666, 


Moorg1z, in Caſes of this Nature. 


907, | 
Rol. Rep. 12. 2 Rol. Rep. 42. 439, 490. Hob. 247. Vel. 92. 2 Rol. Abr. 299. Latch. Y 
117, 217. 3 Bulft, 242. Hutton 22, Poph. 59. Hob. 188. 7 


Mow, ſuppoſing a Teſtatoz owed Money upon Bond to : 
the QCalue of the Aſſets, and he had deviſed ſeveral Lega. | 
cies by his Tit; and this Bond is proved by one Wit- 


and the Legatees libel againſt the Erecutozs, who 
3 | plead 


| 
| 
| 


3 
4 
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plead this Bond in that Court, and they diſallow the Plea, 
becauſe the Bond is proved by one Witneſs alone; tn this 
Caſe, if a Pꝛohtbitton ſhould not go, that Court would 
compel the Erecutoz to pap the Legacies and pet he (the 
Executo2) would be chargeable to the Obligee, fox as to 
htm the [Puyment of the Legacy would be a Devaſtavit. 


\ 
0 


: 
,* 
% 
* 


% 


It cannot be dented, but that the Spiritual Court bath Econrra. 


Cogniſance of rhe oztginal Cauſe, which, in this Caſe, ts 
the Legacy, and therefoze they ſhall have Cogntſance of all 


Roll. Abr. 


298, 299. 
Hob. 12. 12 


the * Inctdents and Dependenctes thereon ;; beſides, one Rep.65. Her- 
Witneſs is not conciuſive Evidence at Common Law, but 8 


only Evidence to induce the Jury to find the Batter, 


But in Michaelmas-Term, anno 2 W. & M. it was ar- 
gued and reſolved by all the Court ſeriatim, that a Pꝛohi⸗ 
bition (hould go; and firſt it was allowed, that regularly 
where the Spiritual Court hath Cogniſance of the Princi- 
pal, they (hall have Cogniſance of the Incidents and Acceſ- 
ſarics; but if the Incident is a Matter meerly temporal, 
they muſt proceed there accozding to the Courſe of the 
Common Law, and not ſecundum jus Eccleſiaſticum; fo? if 
they do, a Prohibition will be granted; as ko) Inſtance; 
in the Caſe of a Nuncupative Will, which is meerlp Spt- 
cttual, (and \nrh a Tluteis none tn their Law, unleſs p2oved 
by Two Witneſſes at Icaſt) no Prohibition (hall go, though 
they diſallow the Tlill, bec{ uſe p2oved by one CUlitneſs, and 
no moe fo? that gurt hath Cogntſance of the Piobate 
of Ccills ; but pet if a Revocation of (uch TU is plcad- 
ed there, and p20ven by one CUitneſs, and they refuſe the 
JIlea fo? CUant of (uffictent Poof, a Pꝛohibitton ſhall go; 
Quod nota. 

Oo where a Suit is ought in that Court fo? Subſtrac- 
tion of Tirhes, which ts of Spiritual Conuſance; and the De- 
fendant pleads There, that he had (et out the Tithes, which 
he proved by one Witness, but they refuſed to altow the 
Piega, becatiſe the Defendent had not given the Parſon No- 
tice of ſetting one rhe Tubes; pet upon (tiggeſting this 
Matter, a Pꝛohibitton ſhall go, becauſe Notice is not re- 
natfdte by the Common Law; therefore if they will pꝛoceed 
upon ſuch an Pncdent, accozding to the Eccleſiaſtal Law, 
rhey Hall be p2ohrbfted. 

Bur it wirs agreed that a Suggeſtion that the Spiritual 
Cowurt-olfeffed as to'the Tredtbility of a TUitncſs, is not 
a (ufſicient Szound fo2 a ]P2ohibition, fo2 they are the pꝛoper 

Judges 


174. Sid. 161. 
1 Ius 6. b 


Yelv. 94. 
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Cro.Eliz. $$, 


Vent 291. 


4 Rep. 401. 
F. N. H. 97. B. 
21 H. 6. 8. 

i Tilt, 6. 


The Statute 
of Limita 
tions plead- 
ed to an Ac 
tion for At- 
torney wb ecs. 


Judges of the Credit of a Tlitneſs; !\kewſiſe tis not a ſuf- 
fictent Gzound foz a Pzobibitton, to ſuggeſt that the Plain. 
tiff had only one CUſtneſs to pzove the Fa, unleſs he al- 
ledge, that he offered ſuch Piook, and it was refuſed foz 
Juſuſſiciency, 

And a Caſe was now remembered between * Richardſon 
and VDesberow, adſudged in this Court, when Hale was 
Ch. Juſtice, which was the ſame with the Caſe at Bar, 
and likewiſe atter Sentence; and pet a Pꝛohlbition was 
granted, | 

Ann Hole Ch. Juſtice held, that it was not neceſſary in 
any Caſe at Common Law, that a Pioof of Matter of 
Fact ſhould be made by moe than one CUitneſs; fo2 a fin- 
gle Teſtimony of one credible Tittneſs was ſuffictent to 


pꝛove any Faft ; and that the Authorities cited in 1 laſt. 5. b. 


did not (Uarrant that Opinion, which was there founded on 
them, | 
The Plaintiff had Judgment foz a Pꝛobibition. 


Rudd werſus Berkenhead. Hill. 1 & 2 Will. & 
Mar. B. R. Kot. 164. 


gn PSIT for Fees due to an Attorney, the Defen- 
dant pleaded Non Aſlumpſit infra ſex Annos. 

The Plaintiff replied, that on ſuch a Day, two Pears 
befoze he had ſued out an Attachment of Privilege agatnſt 
the Defendant, upon which CUrit, Taliter proceſſum fuit, 
that the Oekendant (on ſuch a Day) tn Hillary-Term, anno 
2 Willi. &c. appeared, and the Plaintiff declared againſt 
him modo &% forma, &c. 

And upon a Demurrer to this Replication it was held ill, 
breauſe the ]Ilatntiff did not (ct fozth any Continuance of 
this Writ ot Attachment (per vic. non miſit breve) which 
was ſued out above two Pears ago; fo? tis (mpoMible that 
the Defendant ſhould appear fn Hillary-Term, Anno 2 Will, 
to n (Urit returnable two Pears befoze, and no other (Urit 
is ſet fozth iy the Platntiff. 

Put if the Plaintiff, after the Taliter proceſſum fuit, 
had ſhcwn the laſt Attachment, and the Return thereof, up- 
on which tn Truth the Defendant did appear, it had been 


well enough, without ſhewing any of the Continuances. 


Thereupon the Plaintiff moved to diſcontinue; which 


was granted, 
2 Ryding 
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Ryding verſus Edwin and Fleet Vic. London. 
Mich. 1 Will. & Mar. B. R. Rot. 30. 


HE Caſe, (T. 4 Puſonet in Wood - ſtreet Counter, up» Upon an E. 
on meſne Proceſs, on a Plaint levied againſt bim, een el 
&c. eſcaped, upon which the Plaintiff bzought an Ation a. Counters, the 
gainſt both the Sheriffs of London. —— mult 
And upon a Demurrer to the Declaration, the only Que- — 2 
ſtion was, Tihether this Action was matntainable agatnſt he Sheriff. 
both the Sheriffs, o; whether it ought to be bzought a- 
gatnſt Edwin alone; ko the Plaint was levied befoze him, 
and the Puſoner cſcaped out of his * Counter, and by bis z Croc 184. 
Negligence alone. 0 
Cis true, the Caſes cited in the Margin probe, that the 
Action ſhould be bzought againſt one of the Sheriffs alonc, 
but the modern Pꝛecedents are otherwiſe, ſeveral ſuch Pie⸗ 
cedents being now p2oduced, where the Afton was bzought 
againſt both Sheriffs; and in 7 Co. Ent. it appears upon + Co. Entr. 
the Return of an Habeas Corpus, that both the Sheriffs 436. 
have the Cuſtody of all the Pziſoners in both the Counters, 
and by Conſequence this action is well bzought. 


Aſhcomb werſus The Hundred of Elthorn. Hill. 
2 Will. & Mar. R. R. Rot. gO1. 


HIS was an Action upon the Statute of Hue and 3 Mod. b7. 
Cry, and upon a ſpectal Uerdit found, the Caſe ap. Six. «4 
T 


peared to be thus: 


The Plaintiff ſent T. S. his Servant to Smithfield Market Wheres Ser 


with fat Catrle, where he ſold them fo2 1081. and ſealed n 60 
up 106 l. in four Bags, and delivered them to I. N. a Qua- in che Pre- 
ker, who travelled with him towards home, and thep were fence of bis 
both robbed within this Pundzed, (viz.) The Quaker was — may 
robbed of 106 l. and the Servant of 40 8. and now the bring the Ac- 


Plaintiff (whoſe Money it was) wougbt this Action sake ges 
fo? 1081. if in the Pro- 


That T. S. the Servant only made Oath of the Robbery RES 
within twenty Days, &c. accozding to the Statute, but e Nader 
that the Quaker had not made any Dath, &c. may bring 

The Queſtion was, Whether this Oath made by the Ser- we Aon. 


vant alone, without the GE the Quaker, who refuſed 
| : ro 


. — bs 
© * 
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27 Elin. 
cap. 13. 


Where the 


Judgment 

muſt be en 
tered with 
ſeveral Da- 
mages. 


2 Roll. Abr 
681 ys 
Style 156. 

1 1.CON, 323. 
2 Brownl, 10. 


Jones verſus 


Hundred of 


Bromley. 


to (wear, was ſutfictent oz the Maſter to maintain this 
Action upon the * Statute, &c. 

And in Michaclmas Term following it was adjudged by 
the whole Court fo2 the JIlaintiff, ag to the 40s. taken 
from I. S. his Servant, but againſt him as to the 106 J. ta- 
ken from the Quaker, who would not (wear ; the Court be. 
ing of Opinion, that the Statute afozelaid, which enjoins 
the Oath, was made meerly ko the Benefit of the Hun. 
dreds, who were oppꝛeſſed by pretended Robberies, and 
therefoze the Court would not depart from the crp2c(s 
CUlows cf that Statukew=" 

Nota; On the back Side of the Diſtringas, the Entry of 
the Clerdict as to the Damages was entire, (viz.) pro 
damnis 17 l. but it was oꝛdered, that the Judgment ſhould 
be entered with ſeveral Damages; fo2 that the Ch. Juſtice, 
who tried the Cauſe, directed it ſhould be ſo at the Crlal, 
and that the Aſſoctate was miſtaken by Entring it in that 


Manner. 
And Holt Ch. Juſtice declared, that I. S. the Servant, 


who delivered the 106 1. to the Quaker, and was pzeſent at 
the Robbery, might well maintain the Aﬀton in bis own 
Name fo} all the Money, and that his own Oath would be 
ſuffictent, and that he might declare upon the Taking a- 
way the Money from the Quaker, as his Servant (who in 
Truth was ſo foz this Time). 

Nota; This Advice of the Ch. Juſtice was obſerved in 
another Action bzought fo the 106 J. taken from the Quaker. 

And in the Arguing of the Caſe afozeſaid, one Jones's 
Caſe was cited, which was adjudged in B. R. in Michaclmas- 
Term 1658, which was thus: 

/ Jones, and his Aike and Servant, travelling toge- 
ther, were all robbed of his Money, and Jones alone 
brought the Action foz the whole Money agatnſt the Þun- 
dzed, as well foz what was taken from bis Wife and Ser- 
vant, as from his own Perſon; and he alone, without big 
Mike oz Servant, made Oath of the Robbery; all which 
Matter being found on a ſpecial Cerdict, it was adjudged, 
that his Oath alone was ſufficient, within the Intent of the 
Statute ; and altho' it was farther found, that the Servant 
of Jones, who was robbed with his Paſter, knew one of the 
Robbers (whoſe Mame was Lenoc) pet Jones had his 
Judgment; Quod nota. 1 546 b 

And Holt Ch. Juſtice remembered another Caſe tried be- 
foze him at the Stttings in Weſtminſter after laſt _ 

3 Ilerm, 


4 m4 8 4 8 9 2 . 2 


— __ --- +” — 


Term. S. Trin. 2 W. & M. B. R. | 147 


_— — —e— * 


Term, between Bird and the Hundred of Olſulſtone, where 5 +. Hou 


the Evidence was thus: | | ay 
l. That Bird wag a Laceman of Colliton in Devonſhire, 


and coming to London with his Servant, they left the 
uſual great Road between Brentford and Hammerſmith, 
and rode though a By-Lane near Serjeant Maynard's 
Houſe, to avoid the Duſt ; and in that Lane the Servant 
was robbed in the Preſence of his Maſter of a Bor of Lace 
which was behind him, on the Back of the Þozle to the 
Calue of 12001. and Bird the Maſter alone made Oath 
of the Robbery, and bzought the Aﬀfon ; and he (the Chfef 
Juſtice.) was of Opinion, that the Oath by the Maſter a- 
lone was ſuMcient, becauſe he (the Maſter) being pzeſent, 

the Goods were in his Poſſeſſlon, fo2 the Poſſeſſion of the 
' Servant in the Pieſence of his Maſter is his (the Ma⸗ 
ſter's) Poſſeſlon, and that was the Reaſon of Jones's 
Caſe ſupra; and Bird recovered a Thouſand Pounds, and 
had Exccution. 


Brick wood an Attorney verſus Fanſhaw. Hill. 
IW. & M. B. R. Rot. 1150. 3 
6 Statute 


5 for Attornies Fees, in which the Plaintiff de. \Qpoornns 
clared ſpecially upon a Pꝛoſecution of a Crit of Ha- and their 
beas Corpus cum cauſa, to remove a Plaint levied agatnſt be., do 
the Defendant Fanſhaw by one I. S. in an inferto2 Court, Fes for pro. 
(viz.) Malden Court in Eflex, and alſo fo; Defending fn ſecuring in 
that Suit after it was removed here in B. R. — 
The Defendant pleaded the Statute * 2 Jac. by which + ; jac. 1. 
tis enacted, That an Attozney ſhall not be allowed any p.. 
Fees latd out fo; Counſel, unleſs he have Tickets thereof 
ſigned by the Hands of them who receive ſuch Fees; and 
avers that the Plaintiff had not pzoduced to him (the De- 
fendant) any Tickets fo2 the Fees of Counſel, &c. under 
their Hands as he ought. | 
And upon a Demurrer to this Plea the Plaintiff had 
Judgment, becauſe this Statute did not extend to Mat- 
ters tranſacted in inferior Courts, but only to Suits in the 


Courts of Weſtminſter-Hall; Quod nota, 


U 2 Gold 


4 
f 
14 
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Gold & al' verſus Strode. 


1 Mod. 514. HE Caſe, ſl. A. obtained a Judgment in B. R againſt 
I" B. and then died Inteſtate, and the Pſatntiffs took 
miniſtration QUit Adminiſtration by an (nferto2 O2dtnary, (viz) the Arch- 
| is granted deacon of Bridgwater, and bzought a Scire facias upon that 
| by 6 ee Judgment, upon which they had Judgment to have Exe. 5 
178 there ar© CUtton, and thereupon a Ca. ſa. tMued againſt B upon which E 
| . — he was taken, and in Cuſtodp of the Defendant, who was [ 
„ void, bu WDberiff, &c. and afterwards eſcaped, upon which the 
| voidable. Platntiffs bzought an Action of Debt againſt the Defen- 
dant nuper Vic. &c. | 
Upon Nil debet pleaded the Parties were at Iſſue, and 
11 a dlerdict was found fo the Plaintiffs. 
14 And now it was moved in Arreſt of Juda ment, fo? that 
it appears in the Declaration, upon the Plaintiffs own 
Shewing, that this Adminiſtration was granted to them by 
4 a peculiar Juriſdiction, whereas tt likewiſe appeared, that 
| 1 the Inteſtate had Bona notabilia in another Dtoceſe, (viz.) 
| Rep This Judgment at Weſtminſter ; fo which Reaſon this dd. 
[ rince's Caſe mintſtration granted by a peculiar Juriſdiction, (vz) by 
"91.3. 16, the Archdeacon, is mettiy void ; and if ſo, then the Judg⸗ 
18, 19. ment obtained upon this Scire facias is utterly vold; and 
then an Anton of Eſcape will not lie agatnſt the Sheriff fo; 


| | i Roll Abr. the Eſcape of a Puſoner taken upon a void Judgment; fo} 1 
, ., {f there ts no Judgment ogatzlt B. then there is no Cauſe ; 
1 63 to detain him in Pulon. 
| Curia. To which it was anſwered and ſo reſolved, that this | 


Matter was only Erroz, of which the Sheriffs could not 
take Advantage in an Afton koz an Eſcape bzought agatnft 
him z and the Difference is where he Judgment is meerly . 
vold, and where tis only erroneous z and this depends up⸗ . 
on another Difttnkton, (viz.) where the Court in which 
the Judgment was obtained had Cogniſance ef the Cauſe, | 
and where not ; fo? in the firſt Caſe, if the Plaintiff ob. 5 
tain a Judgment, and by his own Shcwing had no Cauſe 
of Aﬀton ; pet becauſe the Court had Jurisdiajon of the 
Cauſe, this is only an erroncous, and not a void Judg- 
ment; but tis othetwiſe where the Court had no Jurtſ- 
10 | dictton of the Caule. 
| 21F1423-. But in the punctpal Cafe, the Court had Conuſance 
$4,910 Of the Cauſe, and therefoze the Matter alledged ſupra is 


Moor 274. g 
| — only — 


_ —ů—— ——_—__—_—__— — — 2 — 3 — 


Nota; 
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Nota; Jt was agreed in this Caſe, that the Judgment 
obtained in the Court at Weſtminſter made Bona notabi- 
lia, tha the Aaton upon which it was obtained was lald in 
Dorſetſhire, becauſe the Record was at Weſtminſter, 

Nota alſv, that the Plaintiffs in their Declaration bad 
ſhewed all the Pꝛoccedings to the Judgment upon the Sci. 
fa. at large, by Reaſon whereof the Letters of Adminiſtra- 
tion, and by whom granted, plainly appeared by their own 
Folly in declaring; fo2 the Court held clearly, that the 
Plaintiffs in this Afton againſt a Sheriff, might declare 
bztefly upon the Judgment in the Sci. fa. without ſhewing 
the gradual ]Pzoceedings at Length, as is uſually done in an 
Action of Debt on a Judgment; Quod nota, 


Woolridge verſus Cloberry. Mich. 4. Jac. II. 
B. R. Rot. 15. 


3 upon a Judgment in C. B. in an Action on the Six Deſen. 
4 Caſe for diverting a Water · courſe, bzought againſt x dg, 524 


fo 
Defendants, — 
They all pleaded jointly Mot gullty; thereupon a Ve fa. 7" _ 


was awarded, and a Diſtringas with a Niſi prius ; but be- judgment 
foze the Day of the Niſi prius, I. S. one of the Defendants, was entered 
died; afterwards the Plaintiff had a Gerdict, and Judg- ppt > 
ment was entered againſt all the ſix Defendants, (viz.) A. in. 
gainſt I. S. who was dead, ut ſupra, together with the 
DSlirviv02s. 

Chereupon all the Survivozs bzought a Crit of Erroz, 
and allign the Death of J. $ and the Judgment afozeſatd, 
fo) Erro2; and the Judgment was reverſed as to all of 
them; fo2 in ſuch Caſe the Plaintiff ought to make a ſpe- 
cial Entry ot the Death of IT. S. with Nihil ulterius verſus 


cum fiat, and then to take Judgment only againſt the Dur- 


vivozs, and not agatuſt him who was dead. 4 
„ EA : - 
Newton verſus Trigg. Mich. 1 Jac. II. B. R. — 
OT, 226. S. C. i 
Lev. zog. 


IN Treſpaſs fo} Taking his Goods, &c. Upon Not gufl- ” Salk. 109. 
ty pleaded, a ſpectal Ger diet was found to this Effect: © © | 
f That the Plaintiff was a Citizen of London and a "= Cee, 

Common Inn-keeper, and bought all his Pꝛoviſions and »ichin che 


Statute of 
ſold Bankrupts. 
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cold them agatn in his Inn, per quod he got his Livelihood, 
and that he had butlt a Ship and had a Share therein, and 


111 alſo 5300 l. Stock upon the (atd Ship ad merchandizand' ; 


1 bad to the Charge of bis Furniture. 
i'F 2. His Kitchen, where his Servants, Inſtruments, and the 


—— 


|| 
| 


but lt was not found, that he traded therewith, oz that he 
any wiſe traded in the Ship; and that a Statute of Bank. 
rupt had been taken out againſt him, and that he was de- 
clared a Bankrupt, and that the Goods now in Queſtlon 
were the [Plaintiff's Goods, and aligned to the Dekendant 
by the Commiſſioners of the Statute of Bankruptcy. 


The only Queſtfon was, CUhether upon the Matter 


thus found, the Plaintiff was a Trader within the Sta- 
tutes of Bankruptcy. 


| ror e, And it was argued foz him, (viz. fo2 the Plaintiff) that 


| Plaintiff. an Inn-keeper is not like a Trade, becauſe he is obliged to 
Dyer 153.6. entertain all Travellers; and ik he refuſe, without good 
Cauſe, an Afton lies againſt him. 
Beſides, certain Rates and Prices are and may be iſmpo- 
2 Cro. 609, led upon all his Commodities; and if he crto2t any unrea- 


| ſonable Rates, he may be indi#ed, ſo that be hath not 


the Freedom of Trade, (viz.) of making the beſt Advan- 
tage of his Commodities but is reſtrained contrary to the 
common Liberty of all Traders in general. 


All his Profits ariſe by four ſeveral Means, "a : 


1. Fo Lodgings; and as to that Matter, Reſpeit is to be 


| | wearing his Linen, are to be conſidered. 

3- Þis Cellar, which is generally rented by a Tapſter at 
a certain yearly Sum. | 

4. Dis Stables, where tis not only the Hay and Oats 
which are to be conſidered, but his Servants, Houſe-room 
and attendants; (fo he is in no Sozt like a Tradeſman, 
who may chooſe his own Chapmen, and ſet his own Puce 
on his Goods, and is not under any Obligation to find 
Douſe-Room, Furniture 02 Attendance, 


3 ˖—— 


o gar ag. An Inn-keeper makes no pꝛecedent Contract, as Tradeſ. 

—_— 34 men do in their Cap of Trade, but utters Commodities 
ene, to his Gueſts, as he ts bound to do. 

ds fo? bis having Part of a Ship, that will not make 

i Si, 411, htm a Bankrupt, unleſs he traded therein, fo2 having 

Part of tt doth not make him a Trader within the Sta- 

I : tutes 
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tutes of Bankruptcy ; and as to the Stock, tis not found 2 Roll, Abr. 
that he bought oz lold any Thing therewith; both which 5 58, 
Circumſtances are neceſſary to make a Bankrupt. 1 Cro. 31, 
Afterwards in Trinity-Term, 3 W. & M. it was adjudg- Curia 

ed by the whole Court foz the Plaintiff; and it was te. ro. 282 
ſolved by all, that the Butlding and having a Sbare in a Sd. 411. 
Ship, is no more than if a Ban hath a Share in a Barge 
02 a Coach which are let to Hire, &c. and that bis baving Roll. Abr. 
ſome Stock in a Ship doth not make him a Merchant, be. n. abr. 


cauſe 'tts frequent fo2 Perſons to adventure (ame particular kg, 85,343. 
March 


Things in ſuch a Ship, fo2 ſuch a Gopage, but that will Do 
not make them Traders within the Statutes, &c. foz bp ;,.. ep. 
thoſe Statutes pꝛokeſſed Merchants are only meant, az Must. 100. 


ſuch who are in conſtant Trading. 
And now * ir Tho. Littleton s Caſe was remember d, Vent. 270. 


who was Ciictualler of the Navy, and by that Beans con- 
tracted many Debts; yet becauſe this was an Andertahing 
fo) a particular and ſpecial Purpoſe, and not general; 
therefoze tis not within the Statutes of Bankrupts. 

Beſides, an Inn-keeper buys to ſell only in his own Inn, 
and not elſewhere, which is not a general Buying and Selling, 
ſo as to make him a Trader, and that a School-maſter, 
who boards ſeveral Scholars in his Þoule, might as well 
be a Bankrupt fo2 that Reaſon as an Inn-keeper, becauſe 
their Buping and Selling are much of the ſame Nature; 
but it hath been adjudged, that the Keeping a Boarding- 
School is not a Trade within theſe Statutes ; and that 
none are Traders but ſuch who live by the meer Advance of 
the Calue of a Commodity; and an Inn keeper is not by 
the Law taken Notice of as a Trader, fo} in the Regiſter 
he is called Communis Hoſpitator, and Inns are no moze 
than great Ale-houſes, and are within the Statutes con- 
cerning Ale-houſes, and that an Jnn:keeper is no M02e a Bull. 109. 
Trader than a Sutler to an Armp, oz a Steward ta an Jun - 
of Court, who deals only with particular Perſons, and to 
particular }Iurpoſes ; and fo} theſe Reaſons it was adjudg- 
ed, that an Jnn-keeper, as ſuch, could not be a Bankrupt. 


Judgment koz the Plaintiff, 


Quilter verſus Newton, 


N a Prohibition, the Caſe was, that Newton, one of $*re-fion. 
the Church-wardens of St. Buttolphs, London, libelled bien, not 


againſt Quilter foz Stopping the Church-dooz and — good. 
ows 


4 
4 
„ 
; 
| 

[| 
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Ogden ©. 
Wiſeman, 
Pa f. 28 Car. 2. 
B. R. 


dows by Sheds, &c. biult (as he (ſuppoſed) upon Part of 
the Church-yatd. | | 

And now eit was moved foz a P1ohibition upon a Sug, 
gestion, that the Conuſance of Lay Fees appertains to the 
Tempozal Courts, and that Str Cha. Humphrevile wag 
ſciſed in Fee of a Meſſuage and Curtilage near the Church- 
yard, as of his Lay Fee, and that he demiſed the ſame to 
Quilter, &c. and that Newton had libelled againſt him fo 


Butlding upon the Church-yard, ubi revera the Sheds, &. 


were not built upon any Part of the Church-yard, but upon 
a Lay Fee; and this was held a good Suggeſtion, becauſe it 
was averred, that the Shcds did not ſtand upon any Part 
of the Church-yard. ; 

Sed nota; per C uriam, A Piohtbttion ſhall not be grant- 
ed to any Dutt in the Spiritual Court fo2 any Nuſance, o; 
other Matter done in the Church-yard, upon a Suggeſtton, 
that the Church-yard is a Lay Fee, fog a Nulance there is 
pzoperly of Eccleſiaſtical Conuſance. 

And in debating the Caſe ſupra, * another Caſe was 
mentioned, which was adjudged in B. R. when Hale was 
Chief Juſticez and the Copp of the Prohibition was now 
p2oduced, which was concerning the ſame Matter in the 
ſame Place; and the Church-wardens libelled, and Ogden 
ſuggeſted, ut ſupra, only he did not aver, that the Struc- 
tures were not dullt upon any Part of the Church-yard, 
but only that it was the Lay Fee of Sir Cha. Humphrevile; 
and thereupon a Mobibition Niſi was granted, and the 
then Rule of Court was now pꝛoduced. 

But the Court held that Caſe to paſs ſub ſilentio, with- 
out any Debate, foz it was not remembered by any, and 
they held this Kind of Suggeſtion was tnſufficient cauſa 
qua ſupra. l 


The Mayor and Church-wardens of Northam 


Warrant of 
Comm 
ment ill con- 
cluded, 


ton's Cale. 


: | 'HE Mayor of Northampton committed the Church- 
wardens fo} refuſing to account befoze him, and the 
Warrant of Commitment concluded in the common Fozm, 


| (viz.) until they be duly diſcharged according to Law; and 


all this appearing upon the Return of an Habeas Corpus, 
the Court held the Commitment votd, becauſe the Mar- 
rant ought to bave been thus concluded, (viz.) there to 5 

3 main 
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moin until he (hall account, as the Statute 43. cap. 2. 


doth appoint. 


And the Difference is where a Man is committed as a 
Criminal, and where only foz Contumacy (as in this Caſe) 
in refuſing to do a Thing required, &c. fo} in the firſt 264 30 
Caſe, the Commitment muſt be until diſcharged accozding 0 Bracy 5 
to Law. but tn the later, until he comply, and perkozm the was commir- 
Thing required; foz in that Caſe he ſhall not lie till a , <2; 
Seſlions, but ſhall be diſcharged upon the Perkozmance of che Starine 


8 — 2 fo 
CUherecfoze the Churchwardens were diſcharged by Rule n i 
of Court; quod nota. —_ and 

they con- 


cluded their Warrant, (viz.) Until he conform bimſelf to our Authority, and be thence delivered by 
due Courſe of Law and upon the Return of an Habeas Corpus he was diſcharged, becauſe 
this Concluſion was not purſuant to the Statute of Bankrupts ; and the Mayor of Northamp- 
ton's Cale was cited for an Authoricy, 


Frederick verſus Hook. | 


EBT upon Bond as Adminiſtrato2 to the Lady Frede- Adminitra- 
rick; the Defendant pzayed Oyer of the Letters of — 2 
Adminiſtration, by which it appeared, that the Plaintiff „here tie 
was a ſpecial 2dminiſtrato2 quoad this Bond only pendente good, where 
lite concerning the Laſt Mill of the ſatd Lady. 
And thereupon the Defendant pleaded in Abatement, that 
the Lady Frederick made her Mill, and thereby conſtituted 
the Platntiff her Exccutoz, and that the Plaintiff Suſcepit 
ſuper ſe onus Executionis teſtamenti præd. unde ex quo 
the Plaintiff brought this Acton as Adminiſtratoz, and not 
as Erecutoz, petit judicium de billa, &c. 
And upon a Demurrer to thts Plea, the Court held, 
that an Adminiſtration pendente lite concerning a CUlll, 
was utterly void, and that the Difference is thus, (viz.) 
here there ts a Controverſy in the Spiritual Court con- 
cetning the Right ok Adminiſtration, and where tis con- 
cerning a CUlill, as in this Caſe; fo2 in the firſt Caſe, an 
Adminiſtration granted pendente lite is good; but tis o- 
therwiſe where the Controverſy is concerning a Will ; fo: 
he who comes in under a Tui, ſhalt avotd all that which 
an Adminiſtrato2 can do; and a Caſe was cited“ Trin. ; Keeble 
24 Car. 2. B R. which was Trover bzought by the Plaintiff 5+ — —_— 
fo2 the Converſion of his Goods; and upon Not guilty x 
pleaded, there was a ſpecial Gerdi found, that the Plain- 
tiff was the Trecutoznamed in = Mill of T. S. whoſe muy 5 
they 
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they were, and that the Defendant had Adminiſtration 
anted to him of the Goods of the (ald T. S. pendente 
ite concerning the ill. and there it was avjudged fo? the 
Plaintiff, becauſe the Adminiſtration was meerly void upon 
the DiſtinXion ſupra. | 
Nota; per Curiam, An Exetutoz may maintain Trover 
in his own Name befoze the Seſſure of the Goods, 02 Pro- 
bate of the Ill , but in the pzincipal Caſe the ]Plaintiff did 
not pzoceed any farther 


D E 


Term. Sanct. Mich. 


Anno 2 Willi. & Mariæ in B. R. 


\ Burchett verſus Durdant. 
4 RIT of Erro; in Parliament upon a Judg- 
— neg ment given in the Exchequer-Chamber, 
Raym. 330. which was in Affirmance of a Judgment in 
7 the Name Eſjectment bzought by Durdant againſt Bur- 


hence, chett in B. R. The Caſe being on a Deulſe in hæc verba: 
WhereaRe . I give unto Jobs Higden, and his Heirs, during the 
mainder ſhall Life only of Robert Durdant, my Lands in D. upon Truſt, 
velt pretent- to ſuffer the ſaid Robert Durdant, during his Life, to receive 
te Rents and Profits, (the laid Robert Durdant committing 
no CUaſte) and after the Deceaſe of the ſaid Robert r 
3 I do 
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1 do give the ſaid Lands unto the Heirs Male of the Bod 
of him the ſaid Robert Durdant, now living, and to ſuc 
other Heirs Male and Female as he ſhall hereafter happen 
to bave of his Body, Cc. 
Now, at the Time of this Deviſe, and at the Death of 
the Teſtatoz, the afozeſaid Robert Durdant had only one 
Son named George Durdant, and then living, 
Aftcr the Death of the ſaid Teſtatoz, he the ſaid John 
Higden and Robert Durdant, join in a Feoffment and 
Fine of the PDꝛemiſſes to Burchett, the Plaintiff, in the 
CCirit of Erroz; and the Defendant in the ſald CUrit was 
Leſſee of the Son and Heir of George Durdant. 
The general Queſtion was, TAhether George Durdant, 
the Son of Robert, took a p2eſent Remainder in Tail by 
this CTlill as a Purchaſer, and ſo veſted in him (mmedtate- 
lp upon the Death of the Teſtatoz, oz elſe a contingent 1 
Remainder, (viz.) if he happened to ſurvive bis Father 
Robert Durdant; fo2 if ſo, then it was barred by the Fine 
and Feoffment (upra, becauſe the Remainder could not 
commence at the Time of the Determinatfon of the partt- 
cular Eſtate, as in the common Caſe of Remainders ll. 
mited to the right Þetrs of J. S. and the particular Eſtate 
determines living l. 8. 
But all the thzee Courts, (viz.) of King's Bench, Ex- z vent. 311. 
chequer · Chamber, and Parliament, held clearly, that it was 
a Rematnder veſted in George Durdant immediately upon 
the Death of the Teſtatoz, and that the CUozds in the CUill, 
now living, were a ſufficient Deſcription of the Perſon of 
George Durdant, and that the other CUlozds, (viz.) Unto 
the Heirs Male of the Body of Robert Durdant, did not on- 
ly help to make up the Deſcription of the Perſon of George, 
but were a good Limitation of an Eſtate-tail to him, as in 
the Caſe ſupra, where tis limited to the right Heirs of 
I. S. there the Mod Heirs ſerves not only to deſcribe the 
Perſon, but to limit the Eſtate. | 
Caherefoze the two fozmer Judgments were now again } 
affirmed ; and there was the like Judgment in Parliament 1 
1 
| 


concerning Part of the ſame Lands (o deviſed as afozeſatd, 

and it was in Ejetment between + Jones and Richardſon, 1 Lev. 232 ; 
a 1 Purchaſer of Parcel, under Higden and Robert Ran 339 j 
Durdant, '{ 


Xi The | 


— — ————ä—ä— — - 
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2 Vent. 242. 
8. ( 


* here a 
arol Award 


; n not good 


for the In 
certainty, 


Nota, There 
was not. any 
Plea named 


betore. 


For the De 
tendant. 


The King, 5c. verſus Champion. 


L PON a Certiorari to remobe the ©2der of two Ju- 

fees, and upon the Return thercof it appeared to 
be an O2der to compel Champion to pay (Uages, recited 
to be due to a Day-Labourer, not retained by the Pear, 
accozding to the Statute 5 Eliz. and it was held clearly by 
the Court, that this Ozder was vold, becauſe the Juſtices 
of Peace have no Authozity concerning the Tages of Ser- 
bants, but only of ſuch who are hired by the Pear, acco2d- 
ing to the Statute, and who are hired in the Service of 
Þugbandzy, which not appearing in this Ozder, as it 
ought, it was therefoze quaſhed, ko the Statute takes no 
Notice of any other Service; and the Juſtices have no 
Power concerning Mages, but what is given by that Stat. 


Hanſon werſus Leverſedge. Hill. 1 & 2 Will. 
& Mar. C. B. Rot. 1471. 


HE Caſe, i] Debt upon Bond foz Perfozmance of 

an Award, the Submiſſion was, ſo as the Award be 

made in (Uriting, oz by Wozw of Mouth, by ſuch a Day, 
&c. 

The Defendant pleaded no Award made. 

The Plaintiff replied ſpecially, (viz.) That befoze and at 
the Time of the SubmiMon, there was a Suit depending 
between him and the Defendant, foz ſcandalous CUozdg 
ſpoken by the Defendant, of him the Plaintiff; and that 
the Arbitratozs did by CAozd award, that the Defendant 
ſhould pay to the Plaintiſt twelve Gutneas, and all ſuch 


Sums of Money as the Plaintiff had laſd out o; erpended in 


and about the Pzoſecutſon of the“ Plea afozeſatd, and at. 


terwards, that thep ſhould ſign general Releaſes, &c. and 


the Jlajntiff averred, that he bad erpended 11). in the 
Mꝛolecutton of the ſatd Piea, of which the Defendant had 
Notice, &c. but notwithſtanding he refuſed the Payment, &c, 
And upon a Demurrer to this Replication, it was in. 
ſiſted fo2 the Defendant, that this Award was void foz the 
Incertaintp thereof, foz an Award by Cod ought to be ag 
certain as an Award in CUriting; now, ik this had been 
in CUriting, the Plaintiff could not have helped the Tncer- 
3 tainty 
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tainty by his Averment, that there was a Suit depending 
when no ſuch Thing is menttoned in the Award it ſelf, 
Mozeover, This Award is incertain in another Reſpect, 
(viz.) fo2 that tis foz the Defendant to pay all ſuch Sums 
of Money which the Plaintiff had expended in the Suit, 
and it doth not appear how much was ſpent, and no Per 
ſon is allgned to reduce it to any Certamty; but if it had 
been to pay all the Coſts of Suit, that might have been 
good, becauſe there is a pzoper Officer to tax the Coſts. 
Beſides, the ſcandalous Mods to which the Action was $i. . 
brought ought to have been ſet fozth in certain in the verp 
Vodp of the Award, that the Court might judge whether 
they were actionable, o2 not. 
But it was laid on the other Side, that the TWozdg Ex- For the 
pences and Coſts ate all one, and that in this Award the . 


Expences ſhall be intended Coſts of Suit, ; and ag to the In. Cro. 38; 
certainty of the Sums expended, the Defendant mtghe * Noll 224. 


have traverſed the Quantum of the Erpences, if the De- 
mand had deen unreaſonable. 

The Ch. juſtice Pollexfen held, that the Award had made Curi«. 
an End of the Sutt, ſo that the Court had no Authozity 
to tax the Coſis; therefoze, after the Award, no Juvg- 
ment could be given as to that Matter, becauſe then there 
was no Sult depending, and ſo it would make no Manner 
ol Difference, if the Ctozd Colts had been inferted in the d. 
ward inſtead of the Mod Expences; but here the ]Platnttif 
had aſcertained the Expences by his own Averment, that he 
had expended lo much, &c. which the Defendant might 
have traverſed if he would. 

As fo? ſetting fozth the ſcandakous Mods in the Award, 
tis not neceflary, no moze than to fet fozth a Title in it 
upon a Suit fo2 Lands, becauſe the Arbitratozs are Judices 
faQi, and the Court will not enquire into their Reaſons ; 
therefoze, tho' the Sutt ſhould happen to be without any 
juſt Cauſe, yet the Award will be good. 

Beſides, in all parol Awards, tis ſufficient to (Whew the 
Subſtance, tho' not in the ſame numerical Cozds ; foz the 
Court will not hold the CUitnefſes to the expzeſs Mods of 
the Arbitratozs. | 

But per Curiam, It this Award had been in Tariting, it 
would have been void, becauſe no Aberment dehors would 
have been allowed to make it certain; but tis not ſo in a 
parol Award ; quod nota. 

Judgment fo2 the Plaintiff. 

Dicken 
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3 
Dicken verſus Greenville. 


Writ of Er- . PON a ſpecial Clerdict in Eſecment all the Pꝛoceed. 
ns bs ings appeared to be in the Reign of Car. 2. but the 
(une firs, Cale was argued and adjudged in the Reign of Jac. 2, 
vr. fa: 2- but the Judgment was entered upon the oztginal Roll, 
Proceedings which was a Roll of Car. 2. 
were in the  (Ipon this Judgment a Curt of Crroz was bzought in 
en , the Exchequer-Chamber, reciting as followeth: 
1 Variance in, , Jacobus ſecundus Dei Gratia, &c. Quia in Recordo & 
curable. proceſlu ac etiam in redditione judicii Loquelz quæ fuit in 
(_uria noſtra coram nobis per billam ſine brevi noſtro, &c. 
" Apon this CUIrit of Crro2 the Judgment was reverſed in 
4 the Exchequer Chamber, and the Tranſcript of the Recozd 
| | ſent back to this Court; whereupon the Plaintiff moved, 
[| that the Court would give Judgment koz htm. 
Y Thercupon the Counſel foz the Dekendant ſhewed the 
| Cartance (ſupra, and ſaid, that there was no ſuch Recozd 
in B. R. ag was mentioned in the CUrit of Erroz, &c. up- 
[|| on which the Proceedings had been in the Exchequer-Cham- 
c ber; fo} the Judgment which the Defendant had obtained 
againſt the [Plaintiff was upon a Loquela fn the Reign of 
1 Car. 2. and not in the Court of Jac. 2. and this mas held 
7 an incurable Fault, and thereupon the Plaintift ozought 


another CUrit of Erroz, &c. 
=) 


. 

_ 
74 
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8 
8 
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Reusby verſus . Trin. 2 Will. & Mar. 
| | dot. &c. But adjudged in this Term. 


| 3 Mod. 330 EBT upon Bond foz Perfozmance of an Award, Ita 
. quod the Award be made and ready to be delivered 


\ Award, to the Parties in Difference, oz to ſuch of them who ſhould + 
l where well Deſire the ſame by luch a Time, &c. 
q — The Defendant pleaded no Award made. 
| The Platntiff replicd, that the Arbitratozs within the 
| Time, &c. made their Award in Writing, which he ſet 
| fozth at large, and aſſigned the Bzeach, &c. but did not 
ſap, that the Award was ready to be delivered ta the Par- 
ties, accozding to the Mods of the SubmiMon ſupra. 
And fo? this Fault the Defendant demurred, becauſe the 
©ubmiMon was condittonal Ita quod, &c. and this Condt- 
3 | tion 


. ceſſarily de intended, that the Award which was in Writing 


» 
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tion ought to be perfozmed by the Arbitratozs, otherwiſe 
their Award would not oblige the Parties; and bere the. Jenkinſon 
Plaintiff ought to ſhew, that all the Condition was pet» % Allen. 
fozmed, otherwiſe he hath no Cauſe of Action, and therefoze 5 Rep. 03 


in a * Caſe adjudged in this Court 27 Car. 2. the ſame Ex- + ok 5 
ception was taken and allowed. 188. 


And Juſtice Dolben cited a + Caſe in the Common Pleas + Fuller «r. 


when he was at the Bar, where the Submiſſion was con- Lane. 


ditional, with an Ita quod the Award be made in Writing, 
to be delivered to the Parties, &c. and it was pleaded, 
that the Arbitratozs did make an Award under their Þands 
and Seals, and ready to be delivered to the Parties, and 
in that Caſe the Exception was, that it was not erpzeſly 
averred, that the Award was made in Writing, as it was 
required by the Submiſſion ; but it was not allowed, be- 
cauſe it muſt neceſſarily be intended, it was in Writing, it 1 
being pleaved to be under the Þands and Seals of the Ac⸗ 1 
ner dens; but Hale, who was then Ch. Juſtice of C. B. 1 
doubted. 1 
But in the pzincipal Caſe the Plaintiff had Judgment fox A 
the Reaſon given in Cro. Car. 541. (viz.) That it ſhall ne- 4 


was ready to be delivered to the Parties; and likewiſe fo 
this Reaſon, (viz.) becauſe the Award ought to be ready to 
be delivered when any of the Parties required it; and it 
doth not appear that it was required by any of them; and 
— tis not requiſite it ſhould be delivered befoze any 
equeſt. 
The Plaintiff had Judgment. 


Thursby verſus Helbert. Mich. 2 Will. & Mar. 
B. R. Rot. 435. 


EBT upon Bond fo2 Perfozmanre of an award. 3 Mod. 272. 
The Defendant pleaded, no Award made. — tho 
The Plalntiff replted, and let fozth the Award, which ne ons 4 

was, that the Defendant, with good and ſufficient Security, where not. | * 

to the good Liking of the Plaintiff, ſhould gie a Bond in 1 

the Penalty of 300 l. conditioned foz Payment of 1501. to 

the Plaintiff, at oz befoze ſuch a Day; and upon Deliverp 
of ſuch Bond, each to releaſe the other; and the Plaintiff 
aſſigned the B2each ſpectally, (viz.) that the Defendant 
had not given his own Bond of 300 J. fo; the Payment of 
| 1501, 


— 
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Curia 


Infancy, a 
ood Plea in 
lar againſt a 

Bil ot F, x- 

change. 


Curia. 


1501. upon which they were at Jue, and the Plaintiff had 
u Cerdick. 

And now it wag moved in Arreſt of Judgment, that this 
Award was void. becauſe it was only of one Side, fo} it 
was vold quoad the Security to be given, becauſe the 
Sureties were Strangers to the Submiſſion z and then, 
tho' the Award may be good, ſo as to oblige the Deken. 
dant to give his own Bond, yet no Releaſe is awarded fox 
the Plaintiff to make, but upon the Dellvery of a Bond 
with Sureties, and that being vold quoad the Securities; 
and there being no Relcaſe to be given, but upon the De. 
very of a Bond with Surety, by Conſequence nothing is 
awarded on the Part of the Plaintiſf, fo; he can never be 


compelled to releaſe. 
Put per Curiam, Judgment was given foz the Plaintiff, 


becauſe the Defendant was bound to give his own Bond, 
tho the Award was void quoad the Sureties, and that ag 
ſoon as the Defendant had delivered his ſingle Bond, the 
Dlaintiff was compellable to make a Releaſe, fo? the Sure- 
ties were to be to the good Liking of the Plaintiff; and tig 
pꝛobable he might app2ove the ſingle Bond of the Defen- 
dant foz his Security ; and this was the pzincipal Reaſon 


why. 
Judgment was given koz the Plaintiff, 


Williams werſus W. Harriſon and R. Harriſon. 


Nan Action on the Caſe bzougbt by the Platntiff againſt 
the Defendants, being Merchants, accozding to the 
Cuſtom of Merchants, upon a Bill of Exchange dzawn by 
them, and pzoteſted : R. Harriſon, one of the Defendants, 
pleaded Tnfancy in Bar, &c. 

And upon a Demurrer to this Plea, ſuppoſing that In. 
fancy was no Bar to this Actton founded on the Cuſtom of 
Merchants, 

The Court, without Argument, ober-ruled the Demur- 
rer, fo2 they clearly held, that Jnfancy was a good Bar 
notwithſtanding the Cuſtom; fo2 here the Inkant is a Tra- 
der, and the Bill of Exchange was Dzawn in Courſe of 
Trade, and not fo any Neceſſarſes ; ſo Judgment was en- 
tered, that the [Plaintiff Nil capiat per Billam verſ#s R. Har- 


riſon. 
4 And 
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and Holt Ch. Juſtice cited a * Caſe, that where an In- Noll. Abr. 
fant keeps a Common Inn, pet an Action on the Caſe up- * © 
on the Cuſtom of Inns will not lie againſt him, which is 
ſtronger than the pztncipal Caſe. 


The King and Queen verſus Moor. 


OOR being a Citizen of London, had a Country- 2 of 
houſe in the Pariſh of Hornſey, where he uſually 154% e 
dwelt in the SUmmer-ſeaſon, and thereupon he was choſen Summer in 
by the Par iſhioners to be one of the Overſeers of the Poor of — 
that Pariſh; and upon his Appeal to the Quarter⸗Seſons yerſer of 
an Ozder was made to diſcharge him from this Office, in = Poor 
which Over the two next Juſtices of the Peace were re- % 
quired to appoint another Man in his Room. 
This Ozder being removed into B. R. by Certiorari, it 
was now moved, that it might be quaſhed, becauſe the Sel⸗ 
ſions had nothing to do in this Matter; fo2 the“ Statute * 43 Eliz. 
gives no Appcal in this Caſe, but is poſitive that the two 
nert Juſtices ſhall appoint, &c. 
Holt Ch. Juſtice was of that Opinion, (viz.) that an ap- 
peal would not lie: Eyre Juſtice doubted, 3 
But becauſe this Oder did not recite, that Moor was 
appointed Overſeer by the two nert Juſtices, therefoze it 
was not quaſhed, foz the Court held, that no Body was 
hurt by the ©zver, fo2 that it did not appear that Moor was 
legally choſen Overſeer, therefoze the Ozder did not affect 
any Body, 
But the Court ſeemed to diſcountenance the Pariſh in 
chuſing ſuch a Man Overſeer, who was reſident there but 
only fo2z ſome Part of the Summer, and was afually an 
Inhabitant of another Partſh in London. 


Newcomb verſus Harvey. 


HE Plaintiff being Leffee ko Pears, aſſigned ober — 
bis whole Term, by Jndenture, to the Defendant, 7... for 
rendzing Rent, and an Action of Debt was now bzought Rene, tho 


fo2 the Rent in arrear. 1 
The Defendant pleaded Non conceſſit & hoc, &c. verſion. 


And upon a Demurrer to this Plea, it was objected in 
Vehalk of the Defendant, that his Action would — — 
| cauſe 


— - 
— 
2 
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becauſe the Sum reſerved was not properly any Rent, but 
a Sum in groſs, the Plaintiff having aligned over his 
whole Term, and by Conſequence had no keverſion, and 
therefoze the Action ought to be foz a Sum in groſs upon 
the Contract, (and not Debt foz Rent) and that would not 
| lie till the laſt Day cxpites. 
Curia. To which it was anſwered, and ſo reſolbed per Curiam, 
that this is a Rent, tho' the JÞlatatiff had no Reverſion; fo2 
» Mod. 174- tt a Rent is reſcrved upon a Feofinient in Fee, there is no 
Vent za Reverſion tn the Feoffo2 ; but pet this ts a Rent, and reco- 
verable by the Mame of a Rent upon the Contract, and ſo 
it ſhall be in the pztinc/pal Caſe, 
Mozeover, if the Defendant had aſſigned over the Term 
Nute, A to another, an Aﬀion of Debt would lie foz the JÞlatnttif a- 
Termor 5ur- gainſt the ſecond alli nee. 


the Leſſor, The Plaintiff bad Judgment. 


withaut 
Deed, rendring Rent; and it was adjudged, that this was recoverable, as Rent, and that 
it was not a Sum in groſs, 1 Vent. 242, 272. 2 Lev. 90 


Hobbs qui tam, &c. verſus Young, Hill. 1 & 
2 Will. & Mar. B. R. Rot. 129. 


\ bo | 

. | HE Caſe, fl. An Action was bzought againſt the De- 
2 Salk. 610 1 fendant upon the Statute | 5 kliz. foz (Iſing the 
* , Eli, CTrade of a Clothier, not having been Appzentice to that 
cap. 4 Trade, and a ſpectal Uerdi# was found to this Effet : 
1 ſſ. That Young was a Turkey Merchant, and expozted 
the Statute (Treat Quantittes of Engliſh Cloth into the Levant, and 
who exer- that foz this Purpoſe only he hire ſeveral Cloth workers 
by his ser. (Who bad all been Appzentices to the ſame Trade), and kept 
vant, aud alſo q Waſtcr-(Uozkman of that Trade to inſpef their ok, 
—— and that by theſe Men he made great Quantities of Engliſh 
himniel Cloth, all which be tranſpozted; and that he (the (ald 
Young) kept a Dye houſe, and htred Men of that Trade to 
dye his own Cloths, and no other, &c. 

The Queſtion was, CUhether this Caſe was within the 
Intent of the Statute, ſo as to reſtrain the Defendant to 
excrciſe a Trade by his Servants, to which he himſeilf had 
never been an Appzentice; fog tho' he did nothing about the 
Mozk, yet he had all the Pꝛofit, and thoſe Tradeſmen who 
did the CClozk had no Gain by the Trade, 

Holt Ch. Juſtice, in the Argument of this Caſe, cited a 
Caſe upon this Statute pzoſecuted by the Horners Compa- 


I | ny, 


Mod 313 
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ny, againſt a Comb-· maker in London, foz uſing the Trade 
4 an Horner, (viz.) in pzefſing pom foz making Combos, 
which Pzeſing did not belong to their Crade; and this 
was adjudged a Beach of the Statute z fo} a Hozner-(s a 
particular Trade, and a very antient Company in London. 
And per Curiam, this Statute doth not reſtraſn a Pan 
from uſing ſeveral Trades, ſo as he had been an Appzen⸗ 
tice to all; wherefoze it (ndemnſfies all Petty Chapmen in 
little Towns and (Jillages, becauſe their Maſters kept the 
ſame mir'd Trades there befoze them; and fo2 this Pur» 
poſe a Caſe was cited, and now allowed foz Law, that 
where an Action was bzought on this Statute, and upon 
Not guilty pleaded, it appeared, that the Defendant's Fa- 
ther kept the lame Trade, and that he (the Defendant) fo} 
ſeveral Pears, had been employed by bis Father therein; it 
was held, that he might lawfuily uſe that Trade, foz that 
he had been quaſi an Appzentice to it, which was ſufficient 
to ſatisfy the Statute. | 3 
Afterwards, in Trinity-Term, 3 Will. & Mar. it was 
adjudged per Holt Ch. Juſtice, and two other Judges, fo; 
the Plaintitk, | 105 | 
That it had been very much controverted, Whether this | | 
Statute bath abzogated the particular Cuſtoms concerning 495, 315.” 
Trades in particular Towns and Uillages z but that the Bolt 187, 
better Opinion was, that the Statute had not abzogated 8%, 
thoſe Cuſtoms z that the CUlivow of a Tradeſman cannot Hur. 13:. 
continue her Þugband's Trade, unleſs by Cuſtom of the mer. 13%. 
Plate, 02 that ſhe ber ſelf had been med to * the ſame 1 Rep 3 
Trade; but they all agreed, that the Uſing a Trade in a Se 1 Jac. 2. 


pzivate Family, ko; the Uſe of the ſame Family, and not to J 2% 
ſell, was not within the Statute, | Que, For 


the common 
Opinion is otherwiſe, for that the Wife ſerves as an Apprentice. 


And per Holt Ch. Juſtice, Tf it had been found that the 
Defendant exerciſed this Trade by himſelf, it bad been 
within the Statute, tho' it was koz his own Merchandiſe 
only, and that the doing tit by bis Servants is doing it by 
himſelf, and the Mozumen are no Traders, bit his. Ser- 

vants, fo2 he only is pꝛoperly the Tradeſman who hath the 

Benefit of the Trade, and not he who is the Hireling, fo? 
he hath nothing either in the Gain 02 Loſs, and he held, 

that if a Coach-maker keeps Servants to make his Wheels, 

and Wozkmen to curry his Leather, this is * 

2 the 


164 Term. 8 Mich. 2 W. & NM. B R 


3 Mod. 318, 


he Statiite, becanle tis be only who teceives all the Pro- 
877 the feverdt Travers, and the Wheelwright, 22 
Currier, are but his Sttvauts. 

And if 0 Pan keeps fr Shoe makers to male 
Shoes 10 Tratifp6jrarfon ; this is an Eterciling the Crave 
of. a Shoe maker within this Statute. 

But Dolben Juſtice was of d contrary Opinion. 


Bradburn verſus Kennerdale. Mich. 4 Jac. II. 
Kot. 640. | 


"RROR of a Judgment in the County Palatine of Che- 
ſter, in Replevin bzought ko the Taking a Cow tn a 
Place called Sippen. 
The Dekenvant made Conolance as Valliff to Sir peter 


Warburton, fog that he (Sir Peter) tempore quo, & c. wos 
ſciſed of the Panel f Afley (of which the Place where, 
&c. Is, and Time ot of Had was Partel), in his De⸗ 


_—_ 2 of 3 PE br, the Defendant, as 
i c. cok t 0 c. Damage fea ant. 
Thr Þ i epd l 


fathe icd in Bar to the Conuſance, that 
bene & verum eft, that tr Peter Warburton, tempore quo, 
&c. was ſeiſed of the Panoz of Aﬀley afozeſatd, in domi- 
nico ſuo ut de Feodo, (ed diu ante pradit' tempus quo, &c. 
Sir George Warburton wap ſeiſed in Fee of the (ard Pa. 
noz (whore Peit the ſuld Sir Peter Warburton (8), and of a 
MPeſſuoge adtonc parcell. ejuſdem Manerii, of which Mel. 
(iroge the Plate where, &c. tunc & adhuc eſt parcel}, and 
being fo feiſed, the ſatd Sir George, befoze the Taking the 
ſald Cow, (viz) On ſuch a Day made a Leaſe of the ſald 
Meſſuoge, unde, &c. to one J. +. fo2 thzee Lives, and that 
afterwards T. 8. died, and IT. B. entered, and was ſeiſed ag 
Occupant, and made a Leaſe foz one Pear unto the ]lain- 
tiff, 8c, per good &e. 15 + 
To this Replfcation there was a Demutrer fn this 
—_. 
fl. Quod placitum pred. ſaperius replicando placitat. mi- 
nus ſufficien. &c. and concltides Unde petit judicium & 
damna ſua, &c. but did not pꝛap any Return, and Judg- 
ment was there given foz the Avowant; and that he ſhould 
have a Return, &c. and that foz a Fault in the Bar, which 
was the Want of a Traverſe. 
And now it was argued by the Counſel foz the Plaintſff 
in Crroz. 
1. That 
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1. That the Bar was good without a Traverſe, becauſe 
by the Bar all the Matter of the Conuſance was ſuficifnt- 
ly confeſſed aud gyoided, (viz.) That Six Peter Warburton 
was leiſed of the Banoz, &c. and that the Place where 
&ec, was Parcel thereof; fo2 the Eſtate nom claſmed 
only for Life, and the Reverſion thereof altpgps continued 
Parcel of the Panoz z and therefoze the Patter whlth is 
confeſſed and avotded ſhould never be traverſed. 

And the Sellin in dominico ſuo of the Place where, &c. 
is not traverſable, becauſe tis not a politfye affirmation, 
but only alledged Argumentative, (viz.) as tis Parcel of 
the Mano. 5 

Another Exroz was, that the Commencement of th 
Conuſance was infozmal aud ill, fo he did not chew, th 
the Place where * continebat ſa much; fo2 ſo are all the * Yelv. 146. 
Pyecedents . but this was held to be only Fozgm. / 

Another Erroz was, that the Ocfendant had Judgment 


fo; a Retorn, habend. without making any Paper fo ſuch a 


Return. 
Another Erroz was, that the Commencement of the De- 

murrcr was infozmal, (viz.) iu this Cod Replicando pla- 

citat, fo2 tis not a Replication. but a Bar; and ſo there 

being no Anſwer to the Bar, the Cauſe is diſcontinued. | 
Beſides, it was alledged, that admitting a Traverſe ig Lev. 44. 

neceſſary, yet it was aided by this general Demurrer. | 
But in Hillary-Term follow ing it was adjubged by the Curia. 

Court, that the Bar was ill for want of a Traverſe; that 

the Place where was- Parcel of the Panoz tempote caprio- 

nis; fo2 tho' it was granted, that the Reverſſon of the Lo- 

cus in quo remained Parcel of the Pano; after the De- * 13. 

miſe fo2 thꝛee Lives; pet the Place it (elf, and the Free. byer 34. 

hold were ſcvered by the Demiſe, and dy Conſequence they — 

were not Parcel of the Manoz tempore quo, &c. therefoze 5, 

the Plaintiff ought to have traverſed that which the Defen- » Cro. 494- 

dant had affirmed, (viz.) That the Locus in quo mas Par- < 

cel of the Mano of A. tempore quo, &c. Oven 31. 
And as to this Matter, there (s a Difference between 

Replevin and Treſpaſs; and the Court held, that the Sei. 

fin in dominico af the Place where, &c. was not traverſ- 

able; fog tis not expzeſly alledged.in the Conuſance, that 

Sir Peter, &c. was ſeiſed in Dominico of the Place here, 

but only by Conſequence, as it was Parcel of the Manor of 

Alley, of which be (Sir P. W.) was ſelſed in Domigico; 

therefoze if be had traverſed the Seiſin, t mut have deen or 


all the Panoz. 
| Beſides 
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1 Bulft.z:26, Beſives it was held, that the Default of a neceſſary Tra- 
1 Roll-264- verſe is Subſtance, and not aided by a general Demurrer , 
- (tkewiſe, (f a Traverſe is too narrow and ſhozt of the Bat- 

ter traverſable, this is Subſtance; but where a Traverſe 

is meerly Surpluſage, and not neceſſarp; as where one tra- 

verſes a Thing which he had befoze confeſſed and avolded, 

Longquinto that is meerly Fozm, and aided upon a general Demurrer 


1% % foz the other Party mſght traverſe that Traverſe, and allo 


2 Vent, 212, the Inducement to it. 
As concerning the Occupancy, per Holt Ch. Juſtice, the 


* 29 Car, z Title under the Occupant was good, fox the * Statute did 


cap. 3. not take away all Occupancy, but transkerred it to Execu- 


tozs; and he held that B. the Leſſoz of the Plaintiff, was 
Executor de ſon tort by his Entry on the Lands, becauſe 
the afozeſaiv Statute made it Aſſets. 

The Judgment was affirmed, F 
4 


Edmundſon verſus Walker. 


Prohibition PON a Motſon tog a Prohibition to the Admiralty, 


e the Cale was: 

ralty, wich. Il. That a Ship and the Furniture thereof were arreſted 

_ _—_ and condemned in the Admiralty Court. to be ſold to pay 

es the Mariners Wages; and alterwards the Defendant 
Walker, as Executoz to the Moſter of the Ship, exhibited 
an Allegation ex abundanti upon the Sentence in that 
Court, and Condemnatton as akozeſald, wherein ſhe al- 
ledged, that Edmundſon had in his C.iſtopy ſeveral Sails 
belonging to the ſaid Ship, and that be had refuſed to de⸗ 
liver them to the Martial of the Court, aftcr Monſtion 
given, &c. and therefoze pzaped an Attachment, which was 
accoiingly awarded againſt him (Edmundſon) to arreſt and 
{mpzſſon bim quouſq; he ſhould deſiver the Salls; and he 
was arreſted and bzought into that Court, but pleaded no- 
thing, only refuſed to deliver the Salls. 

That the Plaintiff had ſuggeſted foz a Pꝛohlbition no 

other Matter, but that befoze the Seiſure of the Ship, one 
T. S was P}opzteto} of certain Satls (naming them) and 
was indebted to the Plaintiff in 400 J. and fo; that Debt 
pawned the Sails to bim quouſq; &c. and that the Money 

„ Une, is not pald to the Plaintiff, 

brand's Caſs. And it was inſiſted, that this Matter was a good Plea 

+ a. Blog: in the Admiralty-Court, and ought to have been pleaded 


285. 1 Ro there z and that there is no Cauſe fo; a P2obſbition until 
2 


Abr. 532. 
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the Plea is refuſed by that Court, which the Plaintiff hath 

not ſuggeſted, | oe.” 
And the Court was of that Opinion, that the Abmiral- Curiz. 

ty had not meddled in any Thing but where they had a pzo- 

per Jurt9diction; fo2 tt did not appear by the Suggeſtion, 

that Fdmundſon had made any Claim of Pꝛoperty in tyat 

Coutt, and therefoze there was no Reaſon to pzohtuft 

them; but ik he had offered 4 Plea of this Matter in that 

Coutt, and they had rcfuſed to allom it, and Mit} had pꝛo⸗ 

ceeded againſt him, this would have been 0 good Gzound 

ko: a 12ohtbition z and afrcrwards the Suggeſtion being 

mended, by adding a Retuſal of this Plea, a P2ohibitton 

was granted; quod nota, 


Chetle verſus Lees. 


T: [11S was a Motion to amend a Judgment by ſtriking ? Jod.. 
out Capiatur and inſcrting Miſericordiaz and a CUrit The Entry 
of Erro2 being bought on this Judgment, and pending the *f * _ 4 
laid tit, this Motion was made to amend the Judg- — 
£ ment. . not amended. 
And now two Rules were pꝛoduced, one between Linch - Mich. 34 
and Lucy, when Pemberton was Ch. Juſtice, where the Cr. = 
Judgnient was amended in this Point, (vir, by the En. . 
try of a Micericordia inſtead of a Capiatur; and the other 
Rule was between + Cook and Grimes, where Miſericordia + 36 Car. 2. 
was ſtruck out, and a Capiatur infertey, by the Direction Kd 316. 
of the Coure. | Ty 
And Holt Ch. Juſtice temembet'd a Caſe between Chap- 
man und Gale, where the Judgment againſt an Executoz 
was general; and upon a Motion, the CWo7ds following 
were added De bonis teſtatoris levand'. 
Brit in the pyzincipal Caſe, the Court would make no 
Rule to amend. 


DE 


168 


Mandamus 
not granted 
to reſtore « 
Fellow of a 
College, 
without ap- 
—— to a 
i tor. 


Raym. zi, 
100, 101. 
Sid. 71, 


DE 


Term. Sant. Hill. 
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Prohuſt's Caſe. 


Andamus to reſfoze Prohuſt to the Place of 
Chaplain of All-Souls College in Oxon, being 
turned out by the Warden of that College. 
And it was granted upon Suggeſtton, that 
the Archbiſhop of Canterbury was Uiſiio2 of the College, 
and the See being now Uacant by the Deprivation of the 
Archbiſhop, by Clirtue of the At of Parliament which en- 
joins the Dath of Allegiance; and fo2 that Prohuſt had no 
other Remedy, becauſe the Dean and Chapter of Canter- 
bury, who are Guardians of the Spiritualty ſede vacante, 
have refuſed to intermeddle with this viſitatozial Power by 
Tap of Appeal. 

But at another Day, it was ſhewn in Behalf of the Col- 
lege, that the Dean and Chapter of Canterbury, and not 
the Archbiſhop, are Uiſitozs of this College, becauſe they 
were created, and ſfand inſtead of the Prior and Convent 
of Canterbury, who were Ciſitozs heretofoze ; and farther, 
that they were ready to hear the Appeal. 

Thercupon the Court diſcharged the firſt Rule, and oz⸗ 
dered Prohuſt to apply himſelf by Map of Appeal. 


I Lee's 


I EO Ml ll Fl — 


San ä 
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Lee's Caſe. 


EE, one of the Proctors of Doctors Commons, moved ; Mod. 332. 
tog a Mandamus to reſtoze him to his Office of Proctor, 1 399- 
ſuggeſting, that the Dean of-the Arches bad made an Op will — 
der to bar him from pzactiſing there, until he ſubmitted to reſtore « 
ſuch an Aſſeſſment (which he ſuggeſted to be unreaſonable) ger 
and until farther Oder, &c. and the Mandamus was grant- 
ed de bene eſſe only. | 
And thereupon it was returned, that the DoRors and 
Proctors were a voluntary Soctetp, &c. and that the Arch- 
biſhop of Canterbury had uſed to viſit them, and to re- 
 dzeſs all Gravamina ariſing amongſt them, by Map of Ap- 
peal, and that they uſed to aſſeſs all the Doctors and Proc- 
tors towards common Charges, and that Lee was aſſeſſey 
104. to a common Charge, which he refuſed to pay; and 
mozeover, that ſuch an Archbiſhop made an Ozder, that no 
Proctor ſhould commence a Suit until after he had conſult- 


a * 88 5 N N Py. a * a FY — „ 6 rn 3 * e "4 = 
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ed a Doctor, and that Lee commenced ſuch a Suit, &c. 
: without Advice, per quod, &c. 

F And it was argued, that a Mandamus muſt neceſſirilp 
I lie in this Caſe, otherwiſe the Party grieved would be 


without Remedy, ko; that no Aſſiſe would lie of this Office. 
And it map be a Queſtion, Mhether an Action on the 
Caſe will lie; but admitting that it will, pet it may be 
dekeckive, becauſe a Jury map not well compute the Da- 
mages in ]opoztion to the Loſs of a Man's Livelihood. 
A Mandamus will lie in this Caſe as well as fo2 an At- 
toznep of an inkerio Court, becauſe this is an Officer of a 
moze publick Concern. | 
As to the Viſitor, 'tis abſurd to ſay, that the Archbiſhop 
is Ciſito2 of his own Court; fo2 the Dean of the Arches is 
but the Archbiſhop's Deputy, and therefoze Lee cannot 2 519 
* Appeal, becauſe that would be to appeal from the Arch 5, ;, Ap- 
biſhop to the Archbiſhop, 02 at leaſt from the Deputy to the ＋ is gi 
Paincipal. | H. — — 
Jt was argued foz the Doctors, that the Archbiſhop had 
only the Conſtitution of the Dean of the Arches, but that 
the Dean was not his Deputy, noz can the Archbiſhop ſit 
there, oz turn him out; tis like the Re#02 of @ College 
in the Antverſity, who is always conſtituted: by the Gt. 
ſitoz; but when he is once _ be is not a Deputy, but 


hath 
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bath a diſtinct t autbhonty, aud an Appeal lies from him to to | 
the Aiſitoz. 

Curia _ Atter Debate the Court leemed to incline, that a Manda- 
mus would lie in this Caſe as well as foz an Attorney; 
but that which was moſt doubted, was concerning the dt. 
ſito}; fo they agreed, that if Lee might pꝛopetiy Appeal to 
the ArchbiQhop os Ciifito?, then he could have no Remedy 
in this Court. 

Afterwards, in Trinity Term, anno 3 Will. this Caſe 
was argued again, and then the Court agreed, that no 

* Srr. 24 appeal could be made-from the Dean of the Arches to the 

Ewell, i, Archbiſhop, becauſe tt was one and the ſame; but yet no 

the contra- Mandamus would lie, becauſe this was an Ecclefiaſtical Of- 

__— u fice, and a Matter pzoperly and only cogniſable in that 

"ot mention- COULt 4 and that the Tempozal Courts are not to inter- 

ed. meddle oz inquire into this Sentence, oz into the ]Pzocred- 
ings in any Matters whercof they have a p2oper Jurtsd(e- 
tion, but are to give Credit thereunto ; Quod nota. 


Lambert's Caſe. 
Return to a Andamus to admit him to the Office of Regiſter of the 
—— Archdeacon of Salisbury, ſuggeſting, that he was 


debite electus, and placcd into the ſaſd Office. 

The Return was, that Lambert nunquam fuit debite e- 
ectus, and placed into the Office, 

And now an Excepiton was taken to the Mod Debite in 
this Return. upon the Uuthozity of the Caſes repozted in 
Sid. 209, 210. Sed non allocatur; op the Return anſwers 
the @uggeſtion in the CUIrit; but that it had been better 
to have made a gencral Return, (viz.) Nunquam fuit e- 
leQus in officium, without ſaying debite. 


Kemp verſus Andrews. Mich. 2 Will, & Mar. 
B. R. Rot. 289. 


U. 10 Rover, &c. fog certain Goods, at which the Plaintiff 
An Execu- and A and B. were jointly poſleſled, and loft them 

1 nad that the Defendant fourd them, and that afterwards 
wed with ThE/ſatd A. and B. died. and the Plaintiff ſurvived, and then 
another. 890 Defendant converted them to his own Ciſe. 


{ 
"1: The 


3 


w 
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The Defendant pleaded, that the Plaintiff and A. and &. 2 Lev. 
'B were Joint Merchants, and that they were poſſeſſed of — * 
theſe Goods as Merchants, and that by the Law of the abated, ir 


Land there is no Survivorſhip between Joint Merchants, being by tho 


Survivor a 


and concluded in Bar. Ro 
And upon Demurrer to this Plea, it was argued, that 
this Action is well bzought by the Survivor alone, becauſe 
the Action muſt neceſſarily * ſurvive, tha the Intereſt doth * ; Leon. 
not ; otherwiſe there would be a Failure of Juſtice, becauſe 394 
the Survivoz and the Executozs of thoſe who were dead Ra, 15, , 
cannot join in the Action, fo2 that their Rights are of ſe- 2$and.: 24.4.- 
veral Natures, and there muſt be ſeveral Judgments. 
Beſides tis clear, that this is not a Plea in Bar, as tis 
pleaded here, and of that Opinion was the whole Court; 
and ſo the pzincipal Point, viz. the Gtſt of the Adton wag 
not adjudged, 
But there is a parallel Caſe between + Hall and Huffim, } : Lev.2:8. 
Where the Grecutoz was joined, and the Matter ſupra heran Ex 


ecuror can- 


pleaded in v batement, and held a good Plea, not be joint- 
ly ſued with 


another, becauſe he is to be charged de bonis Teflatoris, and the other de bonis propriis. 


Rich Sir Peter verſus Pilkington, Lord Mayor 
of London. 
d., 


CTION on the Caſe fo2 a falſe Return of a Manda» Aker « Plea 
mus, in which Action the Platntiff declared, that he in Abate⸗ 
was lawfully. elefed into the Office of Chamberlain of Lon- mog be er 
don, and that the Defendant refuſed to admit him into Exceptions 
that Office; whereupon he brought a Mandamus direded to — nine 
the Defendant, and the Aldermen, &c. and the Dekendant ; 
returned, that the Plaintiff nunquam fuit Electus to the 
ſatd Office, ubi revera he was lawfully elected by the Majo. 
rity, &c. 
The Defendant pleaded in Abateinent, that the Mapoz 
and Aldermen of London are a Coppozation, and that all of 
them in their judictal Capacity in a Court of Aldermen 
jointly made the ſald Return; and thereupon pzayed Judg: 
ment of the Bill bzought againſt the Bayo2 alone, 
And upon a Demurrer to this Plea, it was adjudged 
ill, koz this Action ts founded on a Tore, and therefoze it 


may be either joint or ſeveral, at the Eledion of the Party, 
as in Treſpaſs, &c. 
223 But 
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But it was objeFed, that the Mandamus was direſted to 
all, (viz.) to the Payoz and Aldermen, kc. and therefoze 
ft would be tnjurtous to the Mayor, fog it might be, that 
be voted fo? the ]Plaintiff againſt the Return, and was o. 
ver-ruled by the Majozity to make this Return. 
To which it was anſwered, and ſo reſolved by the Court, 
that the Mayor and Aldermen are not a Coppozation, but 
they are a Court, which is nothing to this Purpoſe, 


And as to the other Matter, if the Fat is ſo, that the 


Defendant was over ruled by the Bajozity, and contrary 
to his (Til, this would habe been Evidence upon Not 


guilty pleaded, and deing pzoved, the Plaintiff would have 


been Nonſuit. | 
Then the Counſel foz the Defendant would have taken 


Exceptions to the Declaration, but the Court would not 
allow it; becauſe here was a Plea in Abatement, to which 
the Plaintiff might have demurred ; and fo2 that Reaſon he 
ſhall never take Exceptions to the Declaration; to which the 
Counſel replied, that it appeared by the PlaintiſM's own 
Shewtng, that he bad no Cauſe of Action at the Time when 


this Action was brought. 
Fo} the Return of the plurics Mandamus is laid to be 


after the Beginning of Michaclmas-Term, and the Memo- 
randum of the Bill is entered generally of that Term; 
and that this was ſuch a Fault, that they might ſhew as 
Amicus Curiz; and thereupon the Plaintiff pzaped to a- 
mend, which was granted, and Judgment was given; 
quod reſpondcat ouſter. 


Clobery verſus Biſhop of Exon. 


Tho Plain- Uare Impedit in C. B. and at the Return of the Sum- 
— mons the Sheriff returned, that the Biſhop was ſum- 
had bay Mmoncd, and the Entry on Recozd was, that the Biſhop 
till ſuch « appeared on the Dap per T. S. attorn' ſuum & quod fecit ſe 
Dan, eſloniti, &c. & habuit diem per ellonium ſuum uſque ſuch 
m dune, A Dap, ad quem diem Epiſcopus comperuit, and the Plain- 
co rhe De- t{ff primo die placiti exactus made Default; and thereupon 
which is Er- Judgment of Nonſuit was againſt the Plaintiff, 
ror And upon a CUrit of Erroz bzought the following Errozs 
were aſſigned. 
Firſt, That this Eſſoin was abſurd, becauſe the Defen- 
dant appeared at the ſame Time, and the Nature of an Ef- 


ſoin is to excuſe an Appearance. 
2 | (2.) That 
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(2.) That there was no idem dies datos to the Plaintiff 
upon this Eoin, and foz that Reaſon tis diſcontinued. 

(3.) Chat the Plaintiff was vemanded primo die placiti; 
whereas it ought to have been quarto die poſt, foz he is 
not vemandable befoze that Time. 


but that cannot be aſſigned foz Erroz, becauſe tis only Dt- 
latozy, and the Gzanting a Dilatozp when it ought not to 
be granted is no Crrozz but tis otherwiſe to deny it when 
tis grantable. See Beecher's Caſe: They all agreed, 
that there ought to have been idem dies datus to the Plain- 
tiff; and per Holt Chief Juſtice, that as to the Demand 
primo die placiti, the Difference is thus; that the Defendant 
or Tenant is not demandable, but upon the Quarto die poſt, 
but the Plainttff may be demanded primo die placiti, and 
fo} Nbn-appearance may be nonſuited. 

And the Court held, that this was a Nonſuit befoze Ap- 
pearance, and therefoze would be no Bar in another Action; 
the Judgment was reverſed fo; the ſecond Erroz. 


Hir Thomas Earle's Caſe. . 


[ Andamus to be reſtozed to the Office of Common obje&ions to 


Cis very true, that an Eſſoin after Appearance is abſurd, Curia. 


Council-Man of the City of Briſtol, and upon the te Return 


m—_— the Mapoz and Burgeſſes of that City made thts 
eturn. 

ſſ. Chat Briſtol was an ancient Borough Time out of 
Mind, and the Burgeſſes and Jnhabſtants were a Body 


of a Manda- 
mus to re- 
ſtore a Man 
to the Office 
of a Com- 
mon Coun- 


cozpozate, by the Name of the Papo; and Burgeſſes of the il. an of 


when that King erected the Bozough into a City, and there- 
by granted that from thencekozth it ſhould be a Body coz- 
pozate, by the Mame of the Mayor, Burgeſſes, and Com- 
monalty of the City of Briſtol; and that Time out of 
Mind in the old Bozough, and now City afozeſafd, there 
hath been a Papo and Council conſiſting at leaſt of 
Forty Burghers, beſides the Mayor, and that he foz the 
Time being, and the Council, o2 the greater Part of them, 


had during all that Time uſed foz any reaſonable Cauſe to 


diſplace any one of the Council afozeſaid, as often as Oc- 
caſion required, and in his ſtead ſo diſplaced to chooſe an- 
other of the Inhabitants and Burghers. 


iftet. 


Vill of Briſtol, until the fifth Dap of June, Anno 34 H. 8. # 
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And that every Perſon choſen to be of the ſaid Council, 
have fo2 all the Time afozeſaid uſed, befoze his Admiſlion 
into the Office, to take an Oath befoze the Mayo bo; the 
Ulme being, That he will be true and faithful to the King, 
his Heirs and Succeflors, and to the Mayor and Common 
Council of the City ; and that he will come upon the 
Mayor's Summons to the Guild-all, and to any other 
Place within the Franchiſe of the City, unleſs he hath a 
reaſonable Cau'e to the contrary z and that he ſhall give 
Counſel according to his Knowledge, and not give any 
partial Counſel for any Favour or Aﬀection in any Matters 
concerning the Mayor and Commonalty, or the common 
Profits of the City; and that he ſhall keep ſecret all Mat- 
ters ſecretly debated amongſt them, and which ought to be 
kept ſectet, and ſhall maintain to his Power the common 
Profit of the City, and ſhall give the beſt of his Counſel 
concerning the Ge without Favour or Affection. 

That Sir Tho. Earle was (on ſuch a Dap) choſen Com- 
mon Counctl-Yan, and took the Oath afozeſatd, and was 
admitted accozdingly, and fo Cauſe of Amotion, they cer» 
tified thiee Things. \ 

(1.) That he not weſghing his Oath aſozeſaid, noz re- 
garding the common Piofit of the City, but deſigning to 
draw one Sir Richard Hart (then Payo}) and other good 
Citizens into the Diſpleaſure of the King and Queen, on 
ſuch a Dap fabricavit & ſeripſit quandam Epiſtolam ta 
the Earl of Shrewsbury then Secretary of State, in which 
| Letter inter alia mendacia & contumelias charged on the 
| ſaid Papo, he the ſaid Sir Tho. Earle charged the ſatd 
Mapo with Stuboznation of a wicked Fellow to (wear 
any Ching in which he should be tuſtructed, and thereby the 
ſatd Sccretary of State would have great Trouble whilſt Ar- 
thur Hart continued Yayo? ; and that thoſe Citizens which 
were of the Mayor's Party were zealous Jacobitesz and that 
the ſald Mayor intended to bale the next Election fo: Mem- 
bers of Parliament, ubi revera the ſatd Sir Richard Hart ts q 
| true and faithful Subject of the King and Queen, and ne- 
\f ber guilty of any Subornation. 

[ (2.) That Thomas Earle on ſuch a Day, when the Mapoz 
and 4lvermen were on the Tolſey-Court in Diſcharge of 
their Office, riotoſe & manu forti cum magna multitudine 
| hominum entered, and (nſolently thzeatned the (aſd £Papoz 
| and Aldermen fo} bailing one Francis Moor, who was com- 


— 4 
— — — — 
— —— 


— 


mitted 


| 5 
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mitted fo2 ſeditious CUlozds, and that the Clamour and 
Riot was ſo great, that the Mapoz and Aldermen there 
pzcſent were in Fear of their Lives, and thereby fozced to 
remand the ſaid Fra. Moor to the Gaol after they bad bail- 
cd him, ubi revera the (atd Francis was batlable by Lam. 

(3.) That the ſaid Sir Tho. Earle, and others of the 

- Common Council, on ſuch a Day, in their military Capa- 
city, as Deputy-Lieutenants, did require the Common 
Council-Book to be bzought befoze the Earl of Macclesfield, 
Low-Lieutenant of the (aſd City, with an Intention to 
make an Accuſation againſt the (aid Hart, then Bayo?, &c. 
and to betray the Secrets of the City, and to reflect upon 
the Government thereof, and to dzaw in Queſtion the 120» 
ceedings of the Mayo2 and Council, befoze a ]Perſon who 
had no Conuſance of the Matter s, contra Officii ſui debitum 
& contra ſacramentum ſuum. 

And they farther certify, that the afozeſaid Matters were + {|} 
reduced into (Writing in ibzee Articles againſt the ſaid Sir . I 
Tho. Earle; and that at a Common Council held ſuch a bl 
Day befoze Sir John Knight, then Mayo; of the ſald City, 
the Articles afozeſaid were produced and read; the ſaid Sir | 1 
Tho. Earle, then aud there being pzeſent, ſuper quo an ©}- : } 
der was made by the Bayoz2 and Common Council of the [|| 
City afozeſaid, that the ſatd Sir Tho. Earle ould have a 1 
Copp of the ſald Articles, and ſhould make an Anſwer to l 


them at the next Council Day; and afterwards at a Com- bil 
mon Council held on ſuch a Day befoze the lame apo, ſ 
another Ozder was made, that the ſaid Sir Tho. Earle houly 9 
— farther Day to anſwer until the next Council ⸗Day ll | 
after: | | 10 
And that at the (aid next Council-Oay, held on ſuch a Ml, 
Day befoze the ſaiv Mayoz, the ſaid Sir Tho. Earle was re- 1 
queſted by the Mayo; and Council to anſwer the Matters 1 


in the ſaid Articles alledged; and becauſe the ſatÞ Sir Tho. | 1 
Earle (then appearing) made no ſufficient Anſwer thereun⸗ 
fo, it was then and there ozdered by the fand Mapoz and 
Colincil of the ſald City, that the ſald Sir Tho. Earle ſhould 
be amoved and diſcharged of bis ſaid Office, and foz the 
Cauſes afozeſaid they cannot reſtoze him. 2 
(1.) Jt was objected, that this Return was inſufficient 0vjefion to 
as to the firſt Article, (viz.) That the Matter therein con, Retun. 
tatned is no Gzound ko; a Disfranchiſement, oz if it was, 
tis not ſufficiently alledged; fo2 'tis only ſaid, that Sir Tho. | 
Earle wzote ſuch a Letter, but not that it was ever ſeat if 
| abroad # 
i 


— OO... a. 2 
© _— n 
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7 A 
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abroad or publiſhed; and the CUriting alone, it never 
publiſhed, cannot be any Scandal. 

(2.) Then as to the ſecond Article, tis altogether incer. 
tain, fo tis only alledged generally, that he thzeatned the 
Mayo} and Aldermen z and it doth not appear by the Re- 
turn, that there are any Aldermen in Briſtol, o2 that he 
uſed any Fozce in particular, and the Conſequence alſedgey 
is very trivial, (viz.) the Occaſloning a ſedittous Fellom, 

batlable (as thep pzetend), to be remanded to Gaol, 

(3-) The third Article is moze trivial, foz nothing moze 
is pzctended by it than a Requeſt made by Sir Tho. Earle 
to bung the Common Ccuncil-Book befoze the Lozd Lieu. 
tenant, ea intentione, &c. which Requeſt was never grant- 
ed; and ko; ought it appears to the contrary, this Requeſt 
might have been made by the Bajozity of the Common 
Council and all that Matter which follows theſe Mozdg 
ea intentione, as thep have laid it, is no moze than an In- 
nuendo, which makes nothing to the Purpoſe. 

Then it was inſiſted, that there cannot be any Cauſe to 
disfranchiſe a Member of a Com zatlon, unleſs it be ko; 
ſuch a Thing done, which works to the Deſtruckton of the 
Body Coppozate, 02 to the Deſtruction of the Liberttes and 

* Puvileges thereof, and not any perſonal Offence of one 

e ces ember to another. 

And of the ſame Opinton was the whole Court; where. 
upon Sir Tho. Earle had a peremptoy Mandamus fo reſtoge 
bim, the Cauſes returned being altogether inſufficient to 
remove him. 


Alſtone werſus Hutchinſon. 
Treſpaſs for | 
— 1 fo: Taking and Carrying away his Trees. 
Goods; the The Defendant pleaded the common Bar, (viz.) 
—— That the Place where the Treſpaſs was ſuppoſed to be 
fe keee eld, Done, is his (the Defendant's) Freehold, and fo juſtifies ag 
nogood Plea, in Hts Freehold, &c. | ; 
$1.6. 26. . And upon a Demurret to this Plea it was adjudged ill, 
191. 6.20.4. f02 this is no Plea to a Treſpaſs de bonis aſportatis, but 
een peculiar only and pzoper to a Treſpaſs quare clauſum fre- 


W- 6 Tovey 
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Tovey werſus Pitcher. Mich. 2 Will. & Mar. Ofc 
in C. B. Rot. 309. 


. &c, by a Leſſo2 againſt the Aſſignee of the 1 2953. 
Executrix of the Leſſee, in which the Plaintiff decla- * 430 
red, that he was poſſeſſed ol two Meſſuages in the Pariſh of s.c. 
St. Martin in the Fields, fog a long Term of Pears, and 1 
that he made an CInderleaſe thereof to one Richard Gill fog Shower 34. 
21 Pears, rendzing ſuch an yearly Rent, and that by the s. c. | 
ſame Deed he the afozeſaid Rich. Gill did, fox himſelf and f r lie 
his Aſſigns, covenant to pay the Rent, that the (aſd Rich. pain the 
Gill did by his Laſt Till conſtitute Suſan Gill to be his Achgnee of 
Executrir, and died, and that ſhe was poſſeſſed as Execus de Exe 
trix, and afterwards aſſigned over her whole Eſtate to the Leſſce. 
Defendant, who entered and was poſſeſſedz and the Bzeach 

now aſſigned, was foz Non payment of Rent in arrear, and 

accrewed after the Aſſignment of the Term, 

The Defendant pleaded in Bar, that befoze any Rent 
was due and payable, (viz. On ſuch a Day) he had granted 
and aſſigned all his Term and Eſtate to one James Mott, by 
Atrtue whereof he entered, and was poſſeſſed foz the Refivue 
of the ſaid Term. 2 

And upon a Demurrer to this Plea, the only Point was, 
CUbether this Aſſignment of the Term, without any Notice 
given to the Plaintiff, ſhall bar him from this Action, oz 
whether the Defendant ſhall (ll continue chargeable, until 
the Plaintiff hath Notice of the AMgnment ; koz it was a- 
greed by all, that this was a good Bar, if the Plaintiff 
bad any Notice of the Aſſignment over, &c. 

But the Court was divided, (viz.) Pollexfen Ch. Juft. 
and Rokeby held clearly, that the Defendant ought in his 
Plea to have ſet fo h Notice given to the Plaintiff of this 
Aſſignment, otherwiſe this Jnconventency would enſue, (viz.) 
The Leſſoz would be defeated of his Action of Covenant; 
foz by ſuch ſecret Alignments he map never find the Tenant 
of the Lands againſt whom to bzing his Action. | 

Therefoze tis convenſent, that where a Termoz aſſigns 
and would diſcharge himſelf of the Covenant, that be 
ought to give Notice thereof to him in Reverſlon, and fo? J, Bold. 4 
this Purpoſe the Caſes in the * Margin were cited. Ael Aeg 

| 


314. | 

Ap 4 3. 3 Cro 64. 2 And. go. 3 Leon. 93. 2 Cro. 334, 392, 398. Raym. 162, 303. 
3 

Aa | But 
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® 5 Rep. 16. 
Spencer's 
(aſe. 


But Juſtice Ventris and Powell were of a contrary Opf- 
nion, (viz.) That the Plaintiff wag bound to take Notice 
of the Aſſignment, &e. at his Peril, becauſe this Action 
Is founded meerly upon the Privity of * Eſtate, and not up- 
on any Privity of Contract; and here by the Alignment 


over of the Term, all the Privity of Eſtate between the 


latntiff and the Defendant is gone and deſtroyed ipſo 
acto, and by Conſequence this Action which depended on 
ſuch a Privity is alſo gone; and if ſo, then this Bar is 


good, without alledging any Notice given to the Plaintitf. 


The Court being thus divided, the Cauſe was adjourned 
to Eaſter-Term following, befoze which Time Juſtice Ven- 


tris Died, and afterwards, (viz.) in Eaſter-Term, the Plain 


Bargain and 
Sale, no- 
thing paſſes 
before En- 
rollment. 


— Judgment by the Opinion of two Judges, as a- 
d. 
But upon a Crit of Erro: on this Judgment in Eaſter- 
Term, 4 Willielmi, per Holt Ch. Juſtice and Two moe, 
the afozeſatd Judgment was reverfed: Apon the Point 
in Law, they being of Opinion, that the Aſſignee was 
not bound to give Motice to the Leſſoz, but that the Al, 
ſignment was compleat without Motice, and by Conſe- 
quence the Defendant was diſcharged of all the Rent ac- 
crewed after the Alignment. 

Ste 3 Lev. 233. Covenant -againſt the Leſſee after Al. 
fignment of his Term, bzought upon an erpzeſs Covenant 


to) Non-payment of Rent, and held good; and that the Ac- 


cepting the Alllgnee as Tenant, did not hurt. 


Bennett verſus Gandy. 


N Ejectment bought by the Aſſignees of Commiſſioners 
of Bankrupt, upon the Bankruptcy of Alderman Back- 
well of London, in which theſe AMgneeg were Leſſozs of 
the Plaintiff in Cjectment z and a ſpecial Gerdid being 
ke und, which was now to be argued : 

The Attozney General Trevor interrupted the arguing 
it, fo} that the Aer dict had abated the Declaration; fo} it 
appeared by the Cerdif, that the Demiſe to the Plaintiff, 
upon which this Ejcament was bzought, was made by the 
Aſſignees of the Bankrupt before the Enrollment of the Bar- 
gain and Sale, by which the CommiMoners had aligned 
the Lands to the Leſlo2s of the Plaintiff; and tho el En- 

I tollment 
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rollment of a Deed ſhall relate to the Delivery of the ſame = Cro. 52, 
Deed to avoid Meſne Incumbrances ; pet every Bargain and = th 

Sale befoze Enrollment is void, and cannot be made good 109. 
by any Relation, becauſe the Bargainee hath no Eſtate 0b. 136. 

befoze Enrollment, and if ſo, he could not grant any E- 

ſtate; and here it appears, that the Leſſozs of the Plaintiff 

had not any Title at the Time of the Demiſe, upon thich 

the Plaintiff declared, 

And the Court held this to be a fatal Exception, and The like 
thereupon the Arguing this Cauſe was rejected ; then the Jcawent in 
Court was moved ko; Leave to amend the Declaration by ven in 
altering the Time of the Demiſe, ſed non allocatur, fo; if cial Verd'& 


— 


the Time was altered, this would make it anew Demiſe. Z 9:36 


„ O © ->w 


Coan verſus Bowles. 7 Feet 


HE Plaintiff in Replevin was Nonſuit, and upon When the 
a Writ of Erroz biougbt in B. R. the Judgment 9%": 
bas affirmed z and now the Court was moved, that the ha ve Coſts 
Defendant in the CUrit of Erroz might have Coſts upon upon « Writ 
the Statute pro dilatione Executionis, &c. fog tho' the. == 
CUrit of Erroz was bzought by the Plaintiff in the ozigt- 
nal Action of Replevin, pet the Avowant is ag much a 
Plaintiff as he, and had a Judgment foz a Retorn' habend', 
the Execution of which Judgment was delayed by this 
CUrit of Erroz, &c. and therefoze not like the Caſes 
where the Plaintiffs in other Actions bing CUrits of Er- 
roz, fo here is no Delap of Execution, becauſe the Defen- my : 
h as. 


dant had no Judgment. 
But adjudged per Curiam, that the Defendant in the Curia. 


pꝛincipal Caſe ſhould not have Coſts, becauſe he is not 
within the Letter of any of the Statutes, which Statutes 
ſhall never be extended beyond the Letter, but ſhall be ta- 
ken ſtrictly, becauſe Coſts are in Nature of a Penalty. 

And per Holt Chief Juſtice, In an A vowyp fo an Amer- 
ciament, if the Plaintiff is nonſuited, or there is a Verdict 


againſt him, yet the Avowant ſhall not have Coſts, 


Aa 2 Philips 
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Philips verſus Bury ; otherwiſe Doctor Bury's 


Caſe 
Judgment - HE Docto2 being Rector of Exceſter College in Ox- 
piyen mn . ford. was depuved by the Biſhop of Exon as Giſi⸗ 


It for the . . . 
bas to}, &c, and one Painter choſen to ſuccecd him in that Re. 


M Gorſhip, but the Doctor keeping Poſſeſſon of the ReQor's 
Wise  Lodgings in the College, an Ejcſtment was bzought, in 
Errorin which the Vlaintiff declared generally upon a Demiſe of the 
= 8 Rector and Scholars of the College, &c. 
Judgmenr And now the Court was moved in behalf of Dr. Bury, 
muſt bei. that the Declaration might be altered; fo2 certainly a Leaſe 
—_ . made by the Rector and Scholars generally is not good; and 
B. R. here tis intended to try the Right to the Refozſhip, which 
can never be done upon this Declaration, 

(Uibecreupon the Court ozdered, that the Declaration 
ſhould be altered, and that the Demiſe ſhould be laid ta be 
made by Vainter Reftoz of Exceſter College, and the Scho⸗ 
lars of the ſame : 

And that the Defendant might plead ſpecially, ſetting 
fozt'', that be ts and was Reftoz, &c. at the Time of the 
Demiſe, and traverſe that Painter was Reitoz tempore 
dimiſlionis fact, and by this Means the Right of the Re- 
ctozſhip would come in Queſtion, 

Afterwards in Michaelmas-Term, Anno 6 Willi” upon a 
ſpectal Gerdict found in Cjetment, Judgment was given 
tu B. K. againſt the Plaintiff Painter; and upon this Judg⸗ 
ment a CUrit of Erroz was bzought in Parlament, (the 
Suit being in B R. by ozigiual, and not by Bill and there 
the Judgment of B. K. vas reverſed, and the Recozd of 
the Reverſal being remitted into B. K. it was moved fa? 
the Plaintiff (Painter) that the Court of King's Bench would 
give a net. Judgment, (viz.) Quod quer' recuperet ; and 

* velv. :, {2 this the Caſe of * Faldo and Ridge was cited; and it 
«ro. 206, Was inſiſted, that unleſs the Court would give ſuch Judg- 
2 Roll, Abi, ment, there would be a Failure of Juſtice; foz that the 


mb Houle ot Lords had only a Tranſcript of the Recozd, and 


had no Rolls to enter any Judgments. 

Tut per Curiam, this cannot be done; fo? it would be 
abſurd to2 this Court to gtve a new Judgment contrary 
to that which they hav already given; and that it belonged 

| to 
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'to the ſame Court to give the new Judgment, where the 
fozmer Judgment was reverſed. 

And in the Caſe of Faldo and Ridge ſupra, the Court of 
Erchcquer-Chamber, after the Reverſal, &c. gave Judg - 
ment, quod quer :ecuperet, &c. but becauſe thep wanted Pow. 
er to award a Writ of Inquiry which was neceſſary in that 
Caſe, being on a Demurrer ; therefoze tt was ſent back (n- 
to B R. fo2 the Execution of that Write, and thereupon to 
give final Judgment fo him. 

But tis otherwiſe where the Judgment is againſt the 
Plaintiff in B. R. upon a ſpecial Ger dict, and that Judgment 
reverſed in the Exchequer Chamber, fo2 in that Caſe there » pyer 343 
being no Writ of Inquiry requiſite, the Court of Exche- 373. : 
quer-Chamber doth not only give Judgment of Reverſal, 47% 72 
but a compleat Judgment foz the Plaintiff in the Action, * W. B. 


(viz.) quod recuperet, &c. and foz this Diverſity the * hs 


Caſes in the“ Margin were cited. 234, 235. 
And heteupon the Court of B. R. was of Opinton, that 


they could not give a new Judgment in this Caſe, 

Afterwards the ]Ilatntiff reſuzted to the Parliament again, 
and there upon Debate in the Houſe of Lozds, a new Judg- 
ment was given quod quer' recuperet, which wag entered 
up accozdinghy, and executed, 


The City of London werſus Clerke, a Maltman: 


N an Acton on the Caſe. the Plaintiffs preſcribed to Where « 
have a Farthing koz every Quarter sf Malt bzought by = gems a_ 


any of the CUeſt-Country Barges to London. Evidence a- 


Upon the general Iſſue pleaded, there was a Trial at Bar, gainſt one 
at which Tria the Plaintiffs offered in Evivence four le- ae v 
veral AMerdicts obtained at the Niſi prius againſt four CUeſt- = or Privy 
Country Malſters; and it was debated whether theſe CJer- co che Suit. 
dicts ſhould be admitted as Evidence againſt the Defendant 
who was neither Party o; Puvy to thoſe Recopds, 

And per Curiam, they ſhall be given in Evidence, fo 
'tis as reaſonable, that a Recovery againſt a Stranger 
ſhoulo be gtivrn in Evidence, ag Payment of the Duty 
ſhould be p2oved by o. her Strangers, which was never yet 
doubted; and thereupon this Evidence was admitted. | 

And per Holt Chief Juſtice. I a Lozd of a Mano! claims 
Suit of his Tenants ad molendinum by Cuſtom, &c. and 


in au Atton recovers againſt one Tenant, that Recovery 
map 
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may be given in Evidence in a like Acton to be bzought a- 
gainſt other Tenants upon the Reaſon ſupra, unleſs the De. 
fendant can ſhew any Covin oz Colluſion between the Par- 
ties in the firſt Action, &c. quod nota, 


Barker verſus Damer. Hill. 1 & 2 W. & M. 
B. R. Rot. 635. 


; Mod. 336. Ovenant, &c. upon an Indenture of Leaſe of Lands 
8. C. in Ireland, which was now bzought by the Grantee 
— of the Reverſion againſt the Aſſignee of the Leſſee upon an 
s. , expzels Covenant foz Payment of Rent reſerved to be paid 
ele of at London, and the Bzeach aſſigned was foz Mon-payment 
Reus for ..q Of Rent. 
an Aſſignee The Defendant pleaded to the Jurigdicton, (viz.) that 
of « Term. the Lands demiſed, and out of which the Rent is reſerved 
kin lap in the Kingdom of Ireland, &c. and upon a Demurrer 
Adtion of to this Plea, 
Covent" It was argued foz the Plaintiff, that there was an ex- 
on Aſſignee, preſs Covenant to pay the Money in London, upon which 
— % Covenant this Atton is grounded; therefoze ſince the Pap» 
the Priviiy ment is to be made here, that alone without any Thing 
of Kllate. Moe will be ſuffictent to dzaw the whole to the Jurſsdiction 
of the Aing's Court here ; like the common Caſe where 
Part is done upon the Land, and Part upon the Sea, 
that which is done on the Land, is ſufficient to dzaw the 
whole Jurisdidion from the Admiralty, to the Courts of 
Common Law. 

VBelides, it appearing by the Bill, that the Defendant is 
in Cuſtodia Mareſchalli, that will be enough to give JuriC- 
dition to this Court, and if this Court hath not Juril⸗ 
diction, there will be a Fatlure of Juſtice, becauſe the 
Perſon remains here in England, when his Lands are in 
Ireland; ſo that the Plaintiff cannot habe his Aﬀton in lre- 
land, fo; CUlant of the Perſon, noz here fo Mant of the 
Lands ; which will be very inconvenient. 

It it ſhould be doubted whether an Acklon of Covenant 
will lie againſt the Aſſignee of a Leſſee (after the Term is 

*, And.rz8. Determined.) upon an expreſs Covenant, the Caſes in the 
Sid. 137- * Margin p2ove that it will; and this ſhews that the Action 
Nen is not founded alone upon the Privity of Eſtate, but that it 


b laſt 4 bath a Reſped to the + expreſs Contract. 
2 Roll. Abs 3 


$71. 
z Keb 155, 


This 


8 


n. 
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This action bought by the Grantee of the Reverſian g- Kcontra. 
gainſt the Aſſignee of the Term, is in its Nature local, be- 

caufs tis founded meerly on the Privity of Eſtate, fog by 

the 9flignment of the Term, the Privity of Contract wag 

wholly determined, 

'Tis adjudged in ſeveral of our Books, that an Action Cro.Car.18;, 
of Debt for Rent againſt an Aſſignee of a Term, is local, 1 197- 
and will ite no where, but in that County where the Lands ics r 
are, 

And the ſame Reaſon holds in Covenant againſt the ff 
lgnee; fo2 this Acton as well as that of Debt is main- 
tainable only upon the Privity of Eſtate, and the Defen- 
dant is meer ly charged thereby, becauſe tis a Covenant 
which rung with the Land; fo if ft had been a collateral \ 
Covenant, the Agnee would not have been bound by it. 
nd _ moves the Action is local only with Reſpet to the 


Nota; Jt was agreed by all, that the“ Grantee of a Re- ; Ley. 233. 
verſion map maintain an Action of Covenant againſt the came to the 
Leſſee bimCelf, as well in the County where the Demiſe was : Sund 238. 
made, as in the County where the Lands lie, becauſe the ; Lev. 154 
Privity of Contract between the Leſſor and the Leſſee is 
—_— to the Grantee of the Reverſion by the Statute 1 Saund.240. 
, &C. 
The Court inclined againſt the Plaintiff, fog that they 
did not appzehend any Difference (as to this Purpoſe) be⸗ 
tween an Action of Covenant and Debt. | 


Cudmore verſus Honywood. Mich. 2 Will. & 
| ar. B. R. Rot. p 


N an Aion of Debt for a Pain aſſeſſed in 2 Court- Ation of 


Baron, and not bzought by the Lozd of a Panoz again Nev" oo! 


the Plaintiff declared, that he is, and f twenty Pears laſt ging his 
paſt, hath been Lozd of the Banoz of Coggeſhall in Effex, Felde 
and (eiſed in Fee thereof z and that the Defendant is, and . Pai 40:6 
on the firſt Day of May, 1.688. and befoze was, one of the 4 by the 
cuſtomary Tenants of the (aid varne Ag, of a cuſtoma- A. 
rp Meſſuage in the Pariſh of Morkeſhall in the County 8. croxchmene 


fozeſatd, Parcel of the Bano? afozeſaid, and held by Copp - 4. 


of Court-Roll of the ſaid (Panoz in his Demeſne as of Fee, 
at the Will of che Lord, according to the Cuſtom of the 
Manor : 


the Defendant, who was a Copyhalder of Jnheritance z „ Niers 
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Manor: And whereas the Defendant, on the ſaid firſt Day 
of May, unto the 8th Day of September, 1690. had continu- 
ed and maintained an Encroachment upon the Waſte of the 
Plaintiff, Lozd of the Panoz in the Pariſh afozeſaid, and 
within the ſatd Panoz nuper antea fact', by the Erefon of 
7 Perches of Pales and Plantation of Whitethorne pedge, 
Preſenrment befoze the ſoſd cuſtomary Meſſuage. per quod at the Court. 
v4 che Ho- Baron of the Plaintiff, Lom of the Panos afozeſaſd, held 
ſuch a Day at the ſaid Panoz befoze A. B. C. Suitozs of 
| the ſad Court, by the Homage of the Man, then and 
there impanellen and ſwozn, (viz.) I. D. T. N. and K. S. 
præſentat. fuit, that the Defendant had continued and 
maintained the Encroachment afozeſaid ; and the ſald Po- 
mage then and there in the ſame Court, accozding to the 
Cuſtom within the (atv BYanoz, Time out of Mind, &c. 
impoſuerunt pœnam 5 1. in & ſuper (the Defendant) per 
eum Domino Manerii prædict ſolvend. niſi ipſe (the Defen- 
dant) beſoze ſuch a Day ſhould remove the Encroachment, 
vel aliter (with the Plaintiſt) Domino Manerii præd. in ea 
parte agrearet, of which the Defendant had Notice indilate, 
(viz.) on the ſame Dap; and the Plaintiff in facto dicit, 
that the Defendant hath not removed the Encroachment a⸗ 
fozeſaid, but that he hath maintained and continued the ſame, 
nec cum eodem (the Plaintiff) Domino Manerii præd. in ea 
parte aliqualiter agreavit per quod $5 l. predict. became fot- 
keit and payable to the Plaintiff, by Reaſon whereof actio 
accrevit, &c. 
The Defendant pleaded Nil debet per legem, but at the 
Day aligned foz perfozming bis Law, he made Default. 
And now it was moved in Arreſt of Judgment, that this 
Action would not lie, becauſe tis againſt Law to aſſeſs ſuch 
an unreaſonable Pain upon any Tenant foz a puvate Treſ- 
paſs againſt the Lozd; fo? in ſuch Caſe he ought to take 
bis Remedy by Map of Action, and not to have it pꝛeſent - 
i Lev. 242. ed ag a Nuſance, beſides, he ought to have laid a Uſage 
Time out of Mind fog him, &c. ſo to do, becauſe tis agatuſt 
common Right. 
por the. But foz the Plaintiff it was inſiſted, that this was the 
„ Kickin common Ciſage thzoughout the Realm, and that it was one 
nehm gk the Articles with which the Þomage are charged, (viz.) 


"=o 4-8. 4, To inquire of Encroachments and Concealments, as ap- 


F.N.B.75-E. pears by the Books cited in the“ Margin. | 
Bro. Leet z Ind Co. Entr. 118. was cited to maintain this Action, 


i Roll. Abr. where there is a Piecedent of the like Nature. 
The Court ſeemed to incline againſt the Aﬀfon. 
I 


144. 


D E 
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Treverton werſus Hicks. 


Defendant unjuſtly took and detained two Pares 
and twenty Sheep of bim (the Plaintiff) apud 
St, Merrin, in the County of Cornwall, in quo- 
dam loco ibidem vocat. the Croſg-Park. 

The Defendant, as Balliff to one Edward Arundell, 
made Conuſance of the Taking, &c. in this Manner: 

{1. That the Place where, &c. continebat in ſe viginti 
acras terrz quodq; diu ante prtædictum tempus quo, &c. qui- 
dam. Marcus Silly Ar. fuit ſeiſitus de & in quibuſdam Meſ- 
ſuagiis terris & tenementis jacen. & exiſten, in St. Minver 
St. Breock St. Ervan & St. Merrin prædict. & alibi in præ- 
dict. Com. Cornub. unde prædictus locus in quo, &c. eſt & 
prædicto tempore quo, &c. necnon a tempore cujus contra- 
rii memoria hominum non exiſtit fuit parcell. in dominico 
ſuo ut de feodo; and being ſo ſeiſed, granted by Deed a 
Rent-charge of 201. per Annum to the ſaid Arundell, du- 
ring his Life, out of all his Lands and Tenements, with 
a Clauſe of Diſtreſs; and the Rent being in arrear, &c. he 
diſtrained, &c. 

The Plaintiff pleads in Bar, pꝛoteſting againſt the 
Ozant; he traverſed, that the Locus in quo, &c. is Parcel 
of the Lands and Tenements lying in the ſeveral Pariſhes 
& alibi verbatim, ag tis in 11 8 and — 


R in which the Plaintiff declared, that the 


Pleadings in 


Replevin, 


not good. 


— I — — 


= — 
— — 
— — — — — 
— 
— — - 
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For the 


Hlaintitl. 


ft 


® Hob. 16. 


| 2 Cro. 261. 
loor verſus 
Hawkins 
Yelv. 181. 


Curia. 


the Defendant tendered an Iſſue, (viz.) That the Locus in 
quo, &c. is Parcel of the Lands, &c. modo & forma ag 
he alledged. 

And upon a general Demurrer it was objected in the 
Bebalf of the Plaintiff againſt this Conuſance, fo that the 


Plaintiff and Defeypant did not agree in the Place where 


the Cattle were taken; fox the Plaintiff ſays it was in the 
Croſs-Park in St. Merrin; but the Defendant ſays, that 
the Locus in quo, &c. was Parcel of dibers Meſſuageg, 
Lands and Tenements lying in ſeveral Pariſhes, ut ſupra, 
and therefoze he ought to traverſe the Suppoſal in the De. 
claration, becauſe it amounts to a Plea in Abatement, (viz.) 
of the Taking in another Place; fog in“ Keplevin both the 
Aill and the Place where, &c. are traverſable. 

Another Exception was, that the Defendant did not df- 
ſtingutſh the particular Lands and Tenements, and in 
what ſingle Par iſh they (everally lap, of which the Locus in 
quo was Parcel, lo that a (ſingle Iſſue might ariſe z but 
had pleaded generally, that it was JIarcel of Lands lying 
in ſeveral Pariſhes z and the Iſſue being Parcel oz not 
Parcel, which is local, there wants a certain + Venue to 

But per Curiam, as to the firſt Exception the Eony- 
lance (s good, becauſe in that Matter the Defendant a- 
greed with the Plaintiff, by bis (aping, that the Place 
where the Cattle were ſuppoſed. to be taken is twenty Acres 
of Land; 

And as to the ſecond Exception, thꝛee Judges held, that 
the Pleading was well, foz: the Locus in quo ſhall be taken 


to be Parcel of the Lands in Sr. Merrin onlp, and the 


Venue ſhall ariſe fram thence. 

But Holt Ch. Juſtice was of a contrary Opinlon, and 
that it was incertain and ill pleaded, and contrary to all 
the Fozms in ſuch Caſes; and he took another Exception 
to it, becauſe it was laid, that the Locus in quo is and 
was Time out of Mind Parcel of the Lands of Mark Silly, 
which is — fo2 no one Man can have Lands Time 
out of Mind. 

And hercupon the Defendant perceiving the Opinion of 
the Court to inchune againſt him, pzayed Leave to amend 
his Conuſance, which was granted, and the Plainttff- to 
bave Liberty to anſwer de novo. 


3 Carter 
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Carter verſus Davis. Hill. 2 & 3 W. & M. 
Rot. 128. 


N an Action on the Caſe, the Plaintiff declared upon Salk. 218. 


two Promiſes, &. 

The Oefendant pleaded quoad the firſt Pꝛomiſe non aſ- 
ſumpſit generally, and quoad the other Pꝛomiſe, be plead» 
ed a frivolous Plea, and concluded in Abatement, (viz) 
petit judicium de Billa; thereupon the Plaintiff demurred 
in Fozm as to a Plea in Bar, and ſo concludes with petit 
judicium & damna ſua. 

The Defendant joins in Demurrer, and concludes like- 
wiſe in Bar; & per Curiam, the whole Plena ts diſcontinu- 
ed, becauſe the Demurrer in Bar was no Anſwer to the 

lea in Abatement, and a Diſcontinuance of Part, is a 

iſcontinuance of the Whole; and the Rule was, that al 
was diſcontinued, 


Crofts verſus Harris, Paſch. 3 W. & M. Rot, 


4: HE Plaintiff declared upon three Aſſumpſits, whereof an Award 


two were ſpectal. 
ſſ. That the Defendant being indebted to the Plaintif in | 
ſuch a Sum, he inconſideratione inde pzomiſed to ſhip ſuch 7; 


a Quantity of Cotton-Wool at Antegoe, and conſign it to nor good. 


the Plaintiff; and alſo whereas he was indebted to the 
laintiff in fuch other Sum, ko: Mares and Merchan⸗ 
{3es (old and delivered, he in conſideratione inde pzomifed 
to pay the Monep to the Plaintiff, if he (the Defendant) 
did not (hip, and oonſign ſo much Cotton-Wool to the 
Plaſntiff, &c. and the third ]Pzomife was upon a general 
indebitatus aſſumpſit, fo Mares, & c. ſold and deltvered, 
\ The Defendant pleaded generally as to all, (viz.) That 


ſince the ſaid Pꝛomiſes, he and the Plaintiff had ſubmitted 


themſelves, and all Matters, &c. to Arbitrators, who made 
their Award, which he ſet fozth in bis-Plea, and conclubey 
in Bar, without alledging that he (the won bed per» 
formed the Award on his Part. 

And upon a Demurrer to the Bar, it appeared that the 
Award was particular ag to the Cotton - Wool, and not of 
anp other Matter, and as to that likewiſe it * but cons 


ditional, and therefoze votd. 
Bb 2 And 


— a 
— —— —ä—zĩ— ———_—_— 


— — 
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And in arguing this Cale, the kollowing Diverſities 
were taken by the Court to be Law. | 
* ſſ. That an Award without Perſozmance is a good 
- TheAti- Vat to an * Afton on the Caſe, ik the Parties have muty, 
Cale for the Al Remedies agatnſt each other to compel the Execution 
ſamo Mat- of the Matters awarded, but tis otherwiſe if there are no 
155 er 5, mutual Remedies to F enfozce the Perkopmance, bc. 
ob, 4, zo (z.) That the Award now pleaded , being but condition- 
44-12% al, and therefoze void, and by Conſequence the Plaintiff 
Raym, 430. Dabing no Remedy to enfozce the JPerfozmance, tis no 
Bar to his Aﬀton. 

(3.) This Award being particular and only concerning 
the Cotton-Wool, the Defendant ſhould have pleaded it tn 
Bar only of thoſe P2omiſes concerning the ſaid Wool, and 
not in Bar of a general Indebitatus aſſumpſit for Wares ſold, 
but he ſhould have pleaded non aſſumpſit as to that Pꝛo- 
miſe, becauſe the Award did not extend to it. 

But it this Award had been general, and a good d. 
ward, the Defendant might have pleaded it in Bar of all 
the Pꝛomiſes generally, as here he had donc; and that ſuch 
Plea would not have amounted to the general Iſſue, becauſe 
the Defendant, by pleading the Award after the Pꝛomiſes 
made, had admitted the Plaintiff to have Cauſe of Action 
upon the Pzomiles ; but that he was barred by the Award, 
and an AdmiMon even of a Colour of Action is (uM- 


cient t9 e the Plaading to. amount to the genera 
The Plainti had Judgment. 


Willexe verſu Tydy. Paſch. 3 W. &. M. B. K. 
OC. 


Where an H1S was u fpecial Aftion on the Caſe thought 
Say of gainſt the Defendant, wherein the Plaintiff declo- 
raining for] re, that the Defendant (who was Collectoz of the Taxes) 


fed de alt had diffrained Twenty Lambs of bim (the Plaintiff) fox 


have edis Nineteen Dhtllingsdueto the Ming, 8c. and that the De- 

; fendant might bave ſold thoſe Lambs to T. S. faz 
Sbillings, yet he Deceptive ſold them la Thirtp-five. 
lings, and kept the Overplus of the and 
declared upon a general Tadobitatus Allumpfit, fag 
Ddilitngy, as d mueh Ponep received by him (he 
dant) to the Phainti> s Ate. 

3 
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rt of this Declarat(- 

on pleaded Not guilty, and ,quoad the Pzomile be pleavs 
non aſſumpſit. | 

Nota; Jt was agreed by all, that this A@ian on the : 
Caſe, and the Aſſumpfit were * inconſiſtent, and the Dig- * Trever and 
fendant might have demuered ta the Declaration foz it ce, {far 
quired a different and daudle Anſwer. Defendant 

But the Caule being trigd, and a Uoxdif foz the Defens ws «cquic- 
dant, the Jnconſiftency of the action could not come in 7, 
Queſtion ; but it was now moved foz treble Caſts upon the 3 Ler. 3. 


Statute 1 Willi. 
Part of the Declgrati 


Sed per Curiam, the firſt | A wil 
not dzaw treble Caſts, becauſe the Wian was nat fo; di 


ſtraining for the Tax, tog that was admitted to be good, L #{# 
but fo2 not ſelling the Diſtreſs at the beſt Pace; and fo2 
detaining the 2 alte i wag ſold, which (s neitber - 
within the Letter oz Intent of the Statute z foxthat reſpects 
ſuch Matters only which are done by the Officers in levying 
the Tax, accozding to the Courſe of Law, and not to any 


collateral Matters of Fraud as in this Caſe. 
But becauſe the Plaintiff had alſo declared upon a gene- 


ral indebitatus aſſumpſit, foz ſo much Poney in certain, and 
the Judge of Aſſiſe had certified on the Poſtea, that the De- 


Ede Defendant quoad the firſt 


 fendant's 3 as to all was as Collector of the Roy - 


al Aid, by Virtue of the Statute 1 Willi. therefore for 
that Reaſon only the Court was of Opinion, that the De- 
fendant ſhould have treble Coſts; ſecus it the Adion had 


been ſingle upon the firſt Batter only. 
Temple verſus Killingworth. 
ASE, &c. in which the- plaintiff declared, that the Caſe for 


, Defendant at ſuch a Time had maliciouſly levied a Pfaigt ins 
Plaint in London, and pzoſerutep the Plaintiff thereon, ubi Londen, when 
revera the Cauſe of Acklon did ariſe tn D. in Kent, out of 2 Cauſe of 


the Juriſdiction of the Court of London, ariſe our of 


the Turiſdi- 
ion; this ought to have been pleaded, and if the Plea had been refuſed, then « Prohibiti- 


don would have been granted; ſo Caſe would not lie. 


Upon Not guilty pleaded the Parties were at Jſſue, and 
the Plaintiff had a Verdict; and now it was moved in Ar- 
reſt of Judgment, that an Action would not lie upon this 

* 0 Matter, 
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Matter, foz that the Plaintiff might have pleaded it to the 
Jutisdicion of the Court, and if they had refuſed ſuch 
Plea, he might have ſuggeſted the whole Matter; any 
thereupon a Prohibition would have been granted either by 
this Court, oz by the Court of Common Pleas, accozding 

to the cammon Pzactice now in Cice, 
Holt Chief Juſtice and the Court inclined to that Opſ- 
nion, and thereupon the Judgment was ſtay'd until the 
Plaintiff ſhould move it again; and afterwards it was mo- 
F ved foz Judgment, and the Caſes in the * Margin were cf- 

Hob. 205, ted to maintain this Action. 


4 Cro. 667. - 

3 Cro. 628, 836, Stat. 3 Rd. 1. cap. 38. way quay 98. F. N. B. 45. f. 1 Sand. 221. 
1 Sid. 463. 4 Rep. 14. 0 Keilway 106. 4. 10 Rep. the Caſe of the Marſhalſea, Fitz. Abr. 
— 18, 7 H. 6. 43. 1 Vent. 369. Hudſon es o Cook. Trin. 27 Car, 2. Smith wer- 
ſur F 1. 


But the Court was not ſatisfied with the Arlon. 
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DE 


Ter m. Sanct. Trin. 


3 Willi. & Mariæ, in B. R. 


S 


Paine verſus Partrich. Paſchl. 2 W. & M. B. R. 
Rot. 43. 


the Mill of Lirtleport in the Iſle of Ely was at f. 12. 
anttent Ain, Time our of Mind, and for all that Ce vil not 
Time within the ſaid Vill there had been an an- lie again 
tent River called Wilney River, and an antient Paſſage gs 4 er not 
ver the lame to the North - eaſt Side of the cad Gill, pro keeping « 
tranſitu & tranſportatione ſubditorum hujus' regni Angliz Ferry. 
trans & ultra Rivum illum tranſſte volen. from à Place cal- Ne polo 
led Ferry-lane, to a Place called Adventurous Bank, on Bridge to 
the other Side of the River antrorſum ſive retrorſum p*6 over the 
ad corum' libitum fo; the Paſſage of Hozſes, &c. and 
that the Paſſage aſozeſaid, fox all the Time afozeſatd, 
to ſuch a Day, had been in a Ferry-boat maintained by 
the Ptopz(etozs' and Occupters ot the Paſſage, and that 
they and the Keepers thereof had, foz' all the Time a- 
fozeſaty, uſed to receive of all Subjects pamug over the 
ſatd' Rider (other than ok the Jnhabitants of Littleport, 
dwelling in the antient Meſſunges oz Cottages there) rea. 
ſonable Rates foz Toll, (viz.) one Halk penny foz a Man 
and Hoge; and whereas within the ſafd Gill there was an 
antient Cuſtom, Time out of Mind, that evety Jnhabitant 
of the ſaid (1ill in any antſent Meſſuage oz Cottage there 
abiding habuer. & habere conſuever. a toto tempore præ- 


— dicto 


8 &c. in which the Plaintiff declared, That ; Mod. 289, 


192 Term. 8 Trin 3 W. & M. E R 


dicto libertatem tranſeundi the afozeſald River at the ſaid 

aſſage pro ſeipſis equis, &c. ad libitum ſuum fine aliqua 
olutione quacunq; Cumq; etiam the Plaintiff is an Jnhq- 
bltant, &c. and ought to have Liberty of the ſaid Paſſage, 
&c. and that the Defendant præmiſſorum non ignarus, but 
contriving to depzive the Plaintiff of the ſaid Liberty (the 
Defendant being P2opzletoz, Occupier and Keeper of the 
laid Pallage) bad not maintained any Ferry-boat at the ſald 
Paſſage, ſed ill. facere recuſavit licet (per the Plaintiff) re- 

uiſit', &c. by Reaſon whereof the Plaintiff from ſuch a 

ime to ſuch a Time, bad loſt the Liberty of Paſſage con- 
tra conſuetudinem prædict. & ad damnum, &c. 

The Defendant pleaded, that he, at his own Coſts, had 
built a Bridge over the ſald River at the Paſſage afozeſatd, 
where all People might paſs over with more Eaſe and Safe- 
ty ; and that after the Butlding the ſald Bzidge, he had al- 
ways kept it in good Repaſr, and ko; that Reaſon he had 
negle#ed to keep a Ferry- boat prout ci bene licuit, 

The Plaintiff replied, that he was hindered of his Pal. 
ſage contra conſuetud. prædict. 

And upon a Demurrer to this Replication it was ar⸗ 

ed foz the Defendant, that this is a good temporary Bar, 

viz.) fo} all the Time that the Bzidge is kept in Repair; 
but that when the Bztdge decays, the Paſſage ſhall revive, 
Cuſtom, | That this Cuſtom is unreaſonable and againſt Law, be- 


— whorker cauſe tis ſuch a Charge upon the. Defendant, which can- 


reaſonable, 


or not. not have any lawful Commencement; and tis ſuch a 
* Bro. Pre- Charge which can never be diſcharged, as tis pleaded by 
ſcription 76- (Top of local Cuſtom, foz it all the Inhabitants join in a 


| l — 1 = Releaſe, it will not bar their Succeſſozs; therefoze tis ſuch 


$59. an extraozdinary Charge, that it cannot poſſibly be dfſchar- 
1 ed; (oz which Reaſon the Jnhabitants ought to have pze- 
* 4.44, Ccribed in their Peſſuages in Fee; and foz this the Caſes 
. in the“ Margin were cited. 


Roll. Rep 
23 Veſides, here the Plaintiff pꝛelcribed tranſire ad libitum, 
which is too general, becauſe the Defendant by ſuch a Pie⸗ 
ſcription is obliged to carry bim (the Plaintiff) over the 
River at Midnight, which being very unreaſonable, there- 
foze the Cuſtom ought to be confined to ſeaſonable Þours, 
To which it was anſwered, that the Erpzeſſion ad libi- 
tum is the ſame with the uſual Clauſe, Omni Anno & omni 


_— Anni, in Caſe of a Common claimed by Pzeſcrip- 
tion, 
3 : And 


Ry 


K 
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and it was argued koz the Plaintiff, that this is an For che 
Eaſement, and every Eaſement is a Cbarge; as foz In- 4. 
ſtancez a Way over another Man's Lands is a Charge up- — 
on the Lands; ſo a Cuſtom to grind at a Lod's Mill Charge on 
Toll-free is an actual Charge, as in this Caſe, tho in 18 ſome Body: 
Ed. 4. 3. it was held a good Cuſtom, |; | 
That the Gzounds of Cuſtoms (as Littleton obferves) is 15 £4 + 's- 
not to be ſearched into too nicely, foz ſome of them are P84 
good, tho' they could never have any reaſonable Com- : Cro. Baker 
mencement, but Uſage hath wzought it ſelf into a Law, © an. 
Holt Ch. Juſtice. This is a good Cuſtom and wel plead. eon. 145. 
ed, and quoad the Cuſtom, the Caſes in the * Margin IG 
were cited; and that the Manner of Pleading ad libitum Co. 4:8. 
ſuum ts good, See Raſt. Ent. 617. b. 3 Cro. 441, 664. K 0. 4.3: 


1 A 216. 3Cro. 
| | 746. 1 Roll. 
And per Gregory Juſtice, The Jnhabſtants of a Aill, tho!“ 


they arc only Tenants at Mul, may, by Utrtue of a 7 lo- i 1 2 


cal Cuſtom, claim an Eaſement; and they all agreed, that Hob. 118. 
a Paſſage over the Mater was of the ſame Nature as a Pe 


* Þighway, and that a Ferry is foz the common good. D 


a 1 Cro. 132 
(2.) Adjudged that the Plea in Bar is ill, foz the De. 4 
lendant cannot alter the Paſſage with a Licenſe from the 
King, upon an Jnquiſition returned on a CUrit ad quod 
damnum, foz the Subjects have no Right to paſs over the 
VBtdge without the Leave of the Defendant; tis the like 
Caſe of a new Map aſſigned oz laid out, which will not 
 juſſifp the Stoppage of rhe old Tap. 1 Cro. 266. 
(3.) Reſolved, that the Plaintiff cannot have this Aﬀfon, a&ion win 
becauſe the Gzound of it is foz a common Nuſance, fog "* lie for a 
which an Action will not lie, unleſs there is ſome Cſpectal Nine, 
Damage alledged, oz where the Party grieved can habe no 
other Remedy; but fn this Caſe the Platntiff had not de⸗ 
clared upon any particular Damage, but generally, that 
he had loſt the Liberty of the Paſſage, &c. and therefoze f 1"&. 56. 
this Aion will-not lie z and chiefly to avotd Multiplicity ot; Scr. 72: 
Actions; foz by the lame Reaſon that it map be bzought by Moor 186. 
3 it may 2 by every Perſon paſ- '3 H 7 46. 
ap; and ſoz Authozitics in this Point 
Caſes in the + Par gin were cited. W 98 
And per Holt Ch. Juſtice, This Cuſtom upon which this Cuſtom, 
Action is bzought, conſiſts only in Diſcharge of Payment ere i*con- 
of Toll, and not in any Right of Paſſage by the Jnhabt- — 
: Cc rants ; 
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tants; ſo it appears to be a very antſent Paſſage fo) all 
People, and the Jnhabitants of Litclepore had not the Pat. 
| lage quatenus Inhabitants, but as the King's Subjefs, 
| fo; tis a common Paſſage. 
| Aliſo this Cuſtom did not conſiſt in compelling the De- 
fenvant to keep a Ferry-boat, becauſe he is obliged to do it 
without any Cuftom of the Aim; therefoze it plainly ap- 
18 EA 4 3.6, pears that this Cuſtom conſiſts meerly in Diſcharge; und it 
i Cro. 418. Was never doubted, but that ſuch Cuſtoms are good. 
1 Roll, Abr. Befides, this Charge on the Defendant is not without 
1 9 ſome Recompence, foz he hath Toll of all People, except 
4 the Inhabitants of Littleport ; like the Caſe in 3 Cro. 569, 
; where it was adjudged, that having the Tiches was a ſuf- 
ficient Recompence to charge the Parſon with Keeping a 
common Bull or Boar. 

And as concerning ſpecſal Damages ſufficient to main- 
tain an Actton on the Caſe, it was reſolved, that it a Þſgh- 
way is ſo ſlopped, that a Man is delayed in his Journey a 
"Af little CUlbile, and by Reaſon thereof he is damnified, oz 
Wh ſome impoztant Aﬀatr neglected; this is not ſuch a ſpecial 

ith Damage foz which an Ackton on the Caſe will lie; but a 
| particular Damage to maintain this Aﬀfon ought to be df- 
rect, and not conſequential; ag ko Jnſfance z the Loſs of 
* bis Pozſe, oz by (ome copozal part, in falling into a 
"Wh Trench in the Þ{ghwap, 
7 Belldes, it the Defendant had extozted any Money of 
1. the Plaintiff, oz of any other Jnhabitant of Liecleport, foz 
| | Toll foz bis Paſſage ober the River, in ſuch Caſe an Ac- 
|| tion would have laid foz Taking the Money contrary to 
jj the Cuſtom, becauſe there is no other Remedy, as it was 
adjudged in the Caſe of the Inbabicants of Southwark, ci⸗ 
ö ted in 1 Inſt. fo. 36. a. 
1% Judgment was given foz the Defendant, that the anton 

| | would not lie. 
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Beake verſus Kent. Trin. 3 W. & M. B. R. 
| Rot. 377. | 


ss UM PSIT againſt the Defendant as Executrſx 4 Mod. 63 


to John Kent. 
The Defendant pleaded in Bar thzee ſeveral Erecurrix 
® Judgments obtained againſt her as Executrix up- beral judg 
on thꝛee ſeveral Bonds, at the Suit of thzee Perſons, and ments, — 
that the had Aſſets in her Þands only to the Ualue of 3 . Ae had 
liable to thoſe ſeveral Judgments, Vm, good. 
The Plaintiff replied ſeparately to each Judgment, (viz.) 
that one Þalf of the Money recovered on each Bond, was 
moze than was juſfly due from the Teſtatozz and that the 
Plaintiff in each Action was willing and had offered to ac- 
cept the other Botety of the Defendant in Diſcharge of the 
hole, and upon Payment thereof to releaſe the ſeveral 
Judgments, and that the Defendant had ſufficient Aﬀets 
ultra thoſe Judgments were ſatisfied to pap the Plaintiff, 
and concludes ſeverally after Pleading the Matters as a- 
fozeſaid, (viz.) that the Defendant judicia prædicta dece 
tive & ea intentione ad defraudandum & decipiendum the 


Platntiff, had kept the ſald Judgments on Foot. 
The Defendant rejoined generally maintaining her Bar, 


that ſhe had not Aﬀets ultra, and traverſed quod ipſa pra- 
Cc 3 , 5 Bas 


end 3 * . * A F , 


— 
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a Vent. 79. 


In an Action 
of Covenant 
on Articles, 
the Breach 
is not well 


aſſigned. 


dicta (the Defendant) deceptive & ea intentione ad de- 
fraudandum & decipiend' (the Plaintiff) de damnis ſuis 
prædidt de judiciis prædict' ſeu eorum alter i exon erari ſeu 
relax ari diſtulit & adhuc diffett aut judicia prædict' ſeu eo- 
rum alterum in ſuis robore & vigore permanere adhue permit- 
tit ad defraudand' & decipiend' (the Plaintiff) de damnis 
ſuis pradict' modo & forma prout, &c. : 

dro oh a Oemutree to this Rejoinder, lt was ſhew. 
eb fo; Cauſe, that the Dekendant ought to have rejoined 
ſeverally to every Judgment, and not to include all thyce 
Judgments in one general Traverſe; becauſe it muſt be a 
— n t the Plaintiff to take Iſſue thereon, 

0 if bt Would j6i Mit upon the Fraud (i all the Hudg- 
ments, and if one ſhould be found not to be kept on Foot 
by Fraud, the Iſſue would be againſt him; and on the other 
Hand it would be no good Iſſue to.plead generally, that judi- 
cia prædict five eorum alterum was continued by Fraud; 
and therefoze it was inferred, that the Defendant ought to 
bade made * (everal Traverſes. 

Sed per Curiam, tht Rejoti\ver is yrovy, detauſe the Tra- 
verſe was, That all or any of the Judgments were kept 
on Foot by Fraud ; and it Iſſue had been joined, that all 

t Judgments were kept on Foot by Fraud, and it had 

en found, that one of them £lbive dan been kept, &e. b 
Fraud, this Iſſue had been found fot the Plaintiff, becauſe 
the Plea was falſe in Patt, und fo2 that Reaſon the whole 
is f thertfoze this genere of Pleading could be 
no Diladbaſitagee to the Pimntitt, (as is ptetended) fo; He 
might babe taken Me, that an were conthmacd by Fraud, 
o elle be might have ſingttd out one of the Judgments, and 


ys Dl. U. b x : the Optmon of the Court, pzoped 
athtiff Tee on A 
Leave to diſebatinue, which was &tanted. 


Killigrew verſis Sayer. Trin. 1 W. & M. C. B. 
Rot. 365. 


12 Caſe, fl. $r William Killigrew the Platntiff be- 
& ing Vice-Chamberlain to Katherine Queen Dowager, 
it was agreed between bim and the Defendont Sayer by 
certain Articles under Hartd und Seal, fo2 the Sale of thc 
ſaid OlGce, by and with the Conſent of the Queen, and 
that the Plathtiff, during bis Life, by the Agreement ok —ç 

| | 4 

. | 
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Defenvant and the Conſent of the Queen Could hold, dave, 


enjoy and receive all the Pzofirs of the ſaid Office as fully as 


the Plaintiff then enſoped the ſame, (viz.) the yearly Penſt- 
on of 200 |. to be pald by the Queen during the Life of the 
Plainttff, ond his yearly new Pear's Gift of 1:01. fo bis 
Life, and alſo the yearly Fee and Livery being 661. per ann. 
andalſo the Salary and Board Wages out of the Cofterer's Of- 
fice, being 1201. per ann, amounting in all to the Sum of 
$161 per ann. o; thereabouts, aſl which 1 the ſaid Geozge 
Sayer do engage my (elf, that che ſaid Sir (Uitttam ſholl en- 
joy and. reccive during his Lite, and that I will receive no 
= thereof until after the Death of the ſaid Sir William 
 Killigrew. 

QApon theſe Articles, an Acton of Covenant was bjought, 
in which the Plaintiff (ct fozth the whole Agrerment in bis 
Ledaration, and averred, that the Queen did conſent to all 
Things therein contained, and that he in Perfommance there - 
of did ſurreuver the ſald Office into the PÞands of the Queen, 
and that the Defendant by bis (the Plaintiff's) Pzocure- 


ment was admitted thereto, & ofticium illud una cum profi- 


cuis eidem officio ſpectanꝰ & pertinenꝰ abinde hucuſqʒ tenuit 
& gaviſus fuit & adhoc tenet, and 750 1, of the Salary and 
Board Waves belonging to the Cay Office for 6 Pears, end- 
ing at Mich. 1688. ad feſtum illud ſecund' conventionem & 
Agreament* prxd 'Georgii Sayer præd Will Killigrew ſolubi- 
tes devenerunt & ſolvi debuerunt quas quidem 7 ol. aut 
aliquam inde denarium idem Will'us non recepit & prad' 
Georgius licet ſepius requiſit, &c. eidem Wilo nondum 
ſolvit ſed i' ei Folvere, &ec. | | 
The Defendant pleaded, that he hath always hitherto 
permitted the Platntiff to recefve yearlp all the Proficg of 
the ſaid Office netording tv the (at Agreement, abſq; hoc 
quod præd' Georgius a tempore confectionis ſcripti agrea- 
menti pred* hucuſqʒ aliqua proficua præd' officio Vicecame- 
rarii prædict' pertinen' vel ſpectan recepit vel gaviſus fuit & 
hoc. &c. 

pon a Demurrer to this Plea, the Defendant had Judg 
ment in C. B. that this was a good Bar to the Action ; and 
now upon a Trtt of Erro wought in B. R. upon that 
Judgment, it was inſiſted koz the Plaintiff, that the Plea was 
no Anſwer to the Dieach land in the Declaration, fo2 that 
was, that * 7501. was in Arrear, and that the Defendant 
had not paid it; but the Traverſe was, that the Defendant 
had not reccived any Thing, which is no Anſwer to the 
WBzeach., To 


* 3 Browln. 
Eutr. 57. 


2 914. 


angh 191. 
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Hours ſur To which tt was anſwered foz the Defendant, that the 

———_— Matter on which the Plaintiff inſiſted was frivolous, and 
no Beach of the Agreement, becauſe the Defendant did 
not oblige btmſelf to pay the Fees, but only that be would 
not receive any of them, but permit the Plaintiff to enjop 
them z and ko; ought appears to the contrary, the Plaintiff 
might bave received them ik he would, foz he hath not al- 
ledged, that he demanded them of the Queen, oz done any. 
Thing towards the Receiving them; and therefoze if there. 
was nothing mote in the Declaration which amounted to a 
Beach, it would bave been ill in it ſelf. 

But the Counſel fo} the Plaintiff in the -0ziginal Action 
inſiſted, that the Allegation in the Declaration, (viz.) that 
the Defendont. had held and enjoyed the ſald Office, toge- 
ther with the ÞP2ofits thereunto belonging, was Matter of 
Peach, and poſitively alledged ; and therefoze ought to be 
anſwered, and the [Plea is a Direct Traverſe of this Mat- 
ter, which is the Bzeach ik any at all is alledged. 

But per Holt Ch. Juſtice, and Juſtice Eyre, there is no 
Beach alledged in this Declaration; and therefoze the 
Judgment quod placitum ſufficiens, &c. ought to be re- 
verſed, and a new Judgment given quod narratio inſuffici- 
— in lege exiſtit; and then the Plaintiff may begin a- 
Do 
| Two other Judges of a contrary Opinion, (viz.) fo2 af- 
firming the Judgment as it was: Nota; the Court of 
Common Pleas was of Dptnlon, that this Agreement did 
not bind the Defendant Sayer to pay the Money, becauſe it 
was only, that he would not receive any of the ]zofits, 

Sed Holt Ch. Juſtice, and Eyre doubted of that Matter, 
but they all agreed, that the Plaintiff muſt (ew fo 
Vyeach, that he could not receive the Monep of the Queen, 


The King verſus Gately. 
| Mod. 118. | ] PON a Motion to quaſh an Ozder of Seſlons made 
S, C, fo2 the Diſcharging one Green an Appzentice from his 


Salk. 47. Appzenticeſhip to one Gately, upon the Statute “ 5 Eliz. 

Seſſions can- there Were two Exceptions made to the Ozder. 

not make (t.) That it appeared to de an oziginal Ozder made at 

charge an the Seſſions. whereas by the Statute the Parties in ſuch 

Apprentice. Caſes otight firſt to apply themſelves to a Juſtice of Peace, 

—— 4 and if de cannot compound the Matter, then be is to = 
e 


un. 
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the Maſter to appear at the nert Selllons ; but by this ©1- 
der it doth not appear that any Application was made to 
the Jufttce, as directed by the Statute, &c. 

(2) This Odder is not under the Seals of the Juſtices, i $aund. 31 55 
which is exp2eflp required by the Statute. 

And per Curiam, both theſe are material Defects in 
Oder, and therefoze it was quaſhed, | 


The King verſus Rowe: 


| Mandamns being granted to reffoxe John Rowe to the %%, 
Office of Sw0zd-bearer of the City of Briſtol ; Upon , nere 
the Pluries the Mayo? and Burgeſſes make this Retutn, vill not ju- 
ſetting fozth the Caule of the Amotion, &c. And farther, d 
that on luch a Day, befoze the Mandamus, &c. the fuld the Re 
John Rowe was, amengſk others, indicted fo? High Trea- verſa! of an 
ſon, & quod taliter ſuperinde proceſſum fuit, that on (weh Ov. 
a Day, &c. the ſald Rowe was outlawed, which Outlawry 
remains ſl! in fail Foxce, by Reaſon whereof he is per- 

ſona inhabilis to have the ſad Office. | 

And now it was moved foz a peremptory Mandamus, 
fo that the firſt Part of the Return was not ſuffictent, 

&c. and as to the Outlawry, the Reco2d of the Reverſal 
thereof was nom p1oduced, which was upen a CUrit of 

Erro? in B. R. fince the Return of the Mandamus ; and it 
was inſiſted, that by this Reverſal the Diſability was re. 
moved, and that the Court upon Aten of their own Re- 
coꝛd, would ex officio take Motice of the Reverſal of the 
Dutlaww, becauſe in this Caſe the Party had no Day in 
Court to plead it. 

Put the Court would not take Motice upon Atew of Curia. 
the Recozd, that this was the ſame Jnvſctnrent and the 
lame John Rowe who was returned outlawed, foz this Re- 
verſal might be of another Dutlawp upon another Indice 
ment, and by another Perſon of the ſame Name ; and it 
muſt appear ſudictally to the Court, that the Jnabſifty ig 
removed, befoze the Court will grant a peremptory Man- 
damus; therefoze thep adviſed Rowe to take out a new 
Mandamus, and therein to recite the Outlawzy, and the 
Reverſal thereof; which was accozdingly done. 


3 
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Blake & al' verſus Gell. Mich. 1 or 2 Will. & 
Mar. B. R. Rot. 146. 


Nothing (Cite facias upon a Judgment againſt T. S. (ſued g. 
- metro} og gainſt his Tertenants of bis Lands, &c. and on a 
rror which Scire feci returned againſt ſeveral of them, they came in 
might have und pleaded, that E. G. is another Tertenant, &c. and 
N not ſummoned, and then a ſecond Sci. fa. (ſued againſt the 
Attion, ſald E. G. who was returned Tertenant, and that he was 
an Infant under Age, &c, whereupon the Parole demurred 
foz Jnfancy ; and afterwards the ſaid E. G. attain'd to his 
full Age, and then the Plaintiff in the oziginal Action pꝛo. 
ſecutes a Reſummons againſt all the Tertenants afozeſaidz 
and the Sheriff returned them all ſummoned by Name; 
and there was Judgment on the Scire facias, by Default, 
againſt all of them. | 

And now upon a Crit of Erroz bzought on that Judg- 
ment, the Erroz aligned in Fact was, that E. 8. (one of 
the Tertenants returned upon the Sci. fa. and alſo one 
who was returned to be ſummoned upon the Criſt of 
Reſummons) was dead, befoze the Dap of the Return of 

the ſaid CUrtt. | 
And in this Writ of Erroz all the ſurviving Terte- 
nants, and alſo R. S. Son and Peir of E. S. deceaſed, join. 
edz and in the Crit all this Matter was ſer fozth, and 
the Title of R. S. as Þetr by Deſcent z and the Erroz was 


aſſigned by all of them jointly. 
And upon a Demurrer two Dbjections were made againſt 


this CUrit of Erro; 

(t.) That the CUrit would not lie, becauſe of the 

Laches of the Plaintiff bimſelf, foz be might bave pleaded 

it upon the Return of the CTIrit of Reſummons, and ha- 

bing neglected that Oppoztunity, be ſhall never after aMgn 

* 3 Cre. 25, (Ve ſame Matter foz Errozz foz tis a Rule, that nothing 

2 Cro. 5015, (hall be aligned foz Erroz which the Party might have 

. a. ,., Pleadedto the Adlon, and had a pzoper Time fo to do; and 
; Cro. +9, to Pzove this the Caſes in the * Margin were cited. 

| (2.) That in this Caſe there were ſeveral CUrits of 

Sci. fa. ut ſupra, and thercfoze the Plaintiffs cannot all 

join in one CUrit of Erroz; and it hath been adjudged, 

that where ſeveral CUrits of Sci. fa. iſſue againſt ſeveral 


Tertenants in ſeveral Counties, upon one and the ſame 
3 Judg- 
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Judgment; thoſe returned upon the one CUrit cannot take 
Advantage of any Erroz in the Proceedings on the other , , Co. 35. 
CUrits, fo2 the Aﬀtons are ſeveral; and ſo it was adjudg- Cro. Car. 
ed in + Angell and Cooper's Caſe, 372. 

But per Curiam, ft was adjudged that the CUrit was Diſcontinu- 
well bzought, and the Erroz well afligned ; and as to the firſt he, 
Objfeckton it was anſwered, that the Plaintiff had no Time of the Ter- 
to plead the Matter; ko; by the Death of E. S. (one of the *<oans. 
Tertenants) befoze the Return of the CUrit of Reſum- 
mons, all the Proceedings on the Sci. fa. were diſconti- 


Tertenant puts the Whole without Day; and foz that T Eee 
Holt Ch. Juſtice cited the Caſes in the Margin. ” 

And as to the ſecond Objection, the Difference is, where 
the ſeveral CUrits of Sci. fa. iſſue into ſeveral Counties, 
there the Law is ut ſupra ; but in the pzincipal Caſe, the 
laſt Sci. fa. is only ſupplemental to the firſt, and then both 
make but one Acton. 

And fo2 theſe-Reaſons the Court gave Judgment fo? the 
Plaintiff in the CUrit of Erroz, and ſald, that the Defen- 
dant Gell muſt bzing a new Sci. fa. againſt the Tertenants, 
foz the old CUrit was put without Dap cauſa qua ſupra. 
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; Will & Marie, B. R. 


Cudlip verſus Rundle. Trin. 2 Will. & Mar. 
B. R. Rot. 646. 


sk, c. whereln the Plaintiff declared, that he 
( was poſſeſſed 5 die Martii, anno 36 Car. 2. of 


an Þouſe in Taviſtock in the County of Devon, 
pro quodam termino annorum tunc & adhuc 
ventur. and being ſo poſſeſſed, demiſed the ſaid ouſe by 
Indenture to the Defendant foz ſeven Pears, by Girtue 
whereof the Defendant entered and was poſſeſſed z and be- 
ing ſo poſſeſſed, and the Plaintiff likewiſe poſſeſſed of the 
Reverſion, pro & durante termino prædicto primo mentio- 
nat. the Defendant on ſuch a Dap ignem ſuum in domo 
ſua prædicta tam negligenter & improvide cuſtodivit quod 
domus illa totaliter combuſt' & ruinat. fuit, &c. | 
The Defendant pleaded, that the Plaintiff Non demiſit 
per indenturam prædict. modo & forma prout, &c. and 
thereupon they were at Mue; and by a ſpecial Qerdict it 
was found, that the Plaintiff did demſſe by Jndenture to 
the Defendant, a Meſſuage 02 Tenement called Ugbeare 
in Taviſtock, together with all Out-houſes, Edifices and 
Butldings, except one Houſe called the New-hovſe, for 
the Uſe only of the Plaintiff's Father, the Plaintiff himſelf, 
and for their Wives and Families to live in if they pleaſe, 
but not to be let to any other Perſon whatſoever, —_ all 
0 {mes 


” „ 


— 
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Times when they ſhould not live there, to be uſed by the 
Defendant, to have and to hold the Pꝛemiſſes befoze demt- 
ſed, (except as before accepted) to the Defendant fo2 ſeven 
years, &c. and at the Time when the Fire happened all 
this New Houſe was in the Poſſeſton of the Defendant, 
(except one Room which was tn the PoſſeMon of the 
Plantiff.) and that the Fire bzoke out in that Part which 
was in the Poffeſſon of the Defendant, which burnt down 
all the New Houſe, and no moze, and concluded $i videtur 
Curiz, that the Plaintiff dimiſit modo & forma, then be 
demiſed & ſi non, &c. 
. Points which were made upon this ſpecial Uerdi# 

eres 

(J.) Clhether this Aﬀion will lie by the Leſſee for Years 
ogainſt his Cinder-tenant. 
(2.)Jf the Cerdif# hath found ſufficient to maintain the Jſſug+ For the 

as to the firſt Point, tt was argued ko: the Plaintiff, Paint. 
that the Action would lie, becauſe he is anſwerable over 
in Uaſte bzought by his own Leſſoz; and the Difference is 
where the Plaintiff hath the Inheritance, and where he is 
only a Reverſioner for Life or Years; ſo in the firſt Caſe this 
Action will not lie; but it will in the laſt Caſe cauſa qua 
ſupra, and accozding to this Difference there are manp * ; Cro. 461. 
Caſes cited as in the“ Margin, unto all which the Court Jes 


agreed; and therefoze the Counſel ko the Defendant did not — bo. 
controvert this Point. der 161. 


But then the pzincipal and only Doubt was upon the Ber 3 
CUods of this Exception in the Jndenture, (viz.) Whether by | 
the ſpectal Exception ut ſupra, the New Houſe was wholly 
ercepted, 02 whether it did paſs by the Demiſe. 

Now as to that Matter, it was argued, that this Er- 
ception was no moze than a Puvilege reſervedto the Plain 
tiff to uſe the New Houſe fo2 ſuch a particular Purpoſe as is 
exp2eſſed.in the Demiſe ; and that the Intention of the Par⸗ 
ty appears by the Negative Tiozds, (viz.) not to be let to 
any other. 

Ik it ſhould be taken to be only a Tenancy at Ulll in the 
Defendant, yet that would be ſufficient to maintain the + : Cro 321, 
Declaratton, becauſe the Subſtance is found, (viz.) the De- 328. 


mile by the Plaintiff to the Defendant, and the + Uart- f , 


ance between the Terms ſhall not hurt. 2 Roll. Abr. 
Jt was argued foz the Defendant, that the New Houſe 0 5 
was totally excepted out of the Demiſe fo2 7 Pears z foz theſe Oe 91. 
Wods (for the Uſe, &c.) are only (lows of Deſcription * 1e. 65. 
and Fo2m, and do not _— the pzecedent Part of the Cr- 
2 


ception, Be · 


* — —O—_ — * 
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a Beſides it it chould be taken to be a Tenancy at Will in 
Abr. 109, tbe Defendant, yet the“ Clartance between the Declaratt- 
Dyer 260, ON and Cerdict is Fatal, 

Curia. Sed per Curiam, By thoſe Moꝛds in the Cxceptlon, the 


New Houſe was accepted fo; 7 Prars, and that the Defen- 
dant was Tenant at Will of the New Houſe, and that the 
Iſſue was found againſt the Plaintiff; foz he had declared 
upon an abſolute Leaſe fo; 7 Pears, and the Gerdi bath 
found it a Leaſe at Will, and ſo tis not a Demiſe modo & 
forma as the Plaintiff had declared, fo2 that this is a Ga- 
tlance in Subſtance, and not in Form only; and they all a- 
greed, that (f the Platntiff had declared againſt the Ocfen- 
dant as Tenant at Will, the Action would. lie, and the 
Plaint(f muſt have recovered; but here the Variance is 
Fatal, and therefoze Judgment was given, quod quer' nil 
capiat per Billam. 


Henderſon verſus Foſter. 
Debr on E BT upon Bond pro triginta & ſex libris, 
Bond for go The Defendant demanded Oyer of the Bond only, 


—.— and it was entered accozdingly, and it was in ſex triginta li- 


Condition 


was for Pay- bris, and then the Defendant pleaded this Variance in Abate». 


ment of 18 

ood. ment. 

: The Plaintiff made an Entry of a Pzaper on the Roll, 
that the Condition of the Bond might likewiſe be entered, 
and thereupon the Condition was entered in hac verba, 
which was foz the Payment of 181. and then demucred to 
the Plea, and the Defendant joined in Demurrer. | 

4 And it was adjudged, that this was no Uartance, foz that 
ſex triginta and triginta & ſex had one and the ſame Signifi- 


cation ; therefoze Judgment againſt the Defendant to an- 


(wer over, N f 
1 254 Knioh 8 
n night verſus Symms. 
Eyedment N Ejectment the Plaintiff declared fo five Cloſes of Land 


for 5 Cloſe» 1 Arable and Paſture, called Long Furlongs, containing ten 
and, A- | 
rable and Acres. 


Paſture, not CIpon Not guilty gleoded, the Plaintiff had a Uerdict; and it 
Talaguk was moved in Arreſt of Judgment, that the Declaration was 
becauſe the Quantity and Quality of the Lands were not 


ing how ma- Ill, 
hy of — diſtinguiſhed and aſcertained ; fo2 the Plqintiff ought to have 
one an*t"® (et fozth how many Acres of arable Land, and how many of 
Moor 702. Paſture diſtinctly, ſo as the Sheriff might certainly know 
Owen 15- what to deliver upon the habere facias poſleſſionem. And 


Stile 202, 
i1 Rep. 55. Cro. Car. 414. 2 Cro. Wicks ver. Sparrow in Point. 2 Cro. 654. 1 Cro. 555. 
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And foz this Reaſon the Declaration was held ill, and 


the Judgment ſet aſide, 

Nota; Per Holt Ch. Juſtice, a Crit of Erroz will lie on; Cro. 635. 
a Tudgment in Ejectment quod recuperet, &c. befoze a Writ 
of Inquiry executed, fo that is only as to the Damages. 


Glover verſus Cope. Paſch. 3 W. & M. B. R. 
Rot. 267. 
4 Med. 80. 


N an Adion of Covenant, and the Beach aligned foz 5. © 
Uant of Repairs, the Caſe was thus: 1 
l. Coppholder in Fee made a Leaſe foz Years, and af+ : $alk. 185. 
terwards ſurrendered the Reverſion to A. B. who ſurren- 5 
dered likewiſe to the Plaintiff ; andthe Defendant who was den 
the Leſſee aſſſgned his Term to T. S. befoze any Action Reverſon of 
brought; and after the Alignment of this Term, the Tee 
1laintiff who was the ſecond Surtendzee of the Reverſion maintain aa 
bzought this Action of Covenant againſt the Defendant, the 4#ion «- 
oziginal Leſſee, upon his erpzeſs Covenant to repair, &c. Lede, wen 
And upon a Demurrer to the Declaration the only Mue- an exprec 
ſtion was, UUhether the Surrendree of Copyhold Lands is —— to 
a Perſon within the Purview of the Statute 32 8.8. ſo as ,*,.- , 
to enable him to maintain this Action againſt the Leſſee, by cup. 34. 
Reaſon of the Privity of Conttract transferred to him by 
Foxce of that Statute, as a Ozantee of a Reverſion might 
at Common Law; 02 whether Copyhold Lands are within c,,, 
the Meaning of that Act, it being fozmerly held thep were Place verſe 


not. Plomer. 
And after two ſolemn Arguments at the Bar, it was ad. 


judged, per Holt Chief Juſtice and the Court, foz the Plain- 
tiff, (viz.) That the Gzantee of the Reverſion of Copphold 
Lands was within the Intention and the Equity of that 
Statute, which is a remedial Law, and of great and unt⸗ 
verſal Aſe, and abſolutely neceſſary as well foz Coppyhold- 
ers as others ; and that by this Conſtruction of the Sta- 
tute, no Prejudice can ariſe to the Lords of Copy hold Ma- 
nors; and the only Reaſon why Copyhold Lands have been 
adjudged not to be within the Pur view of other Statutes 
which contain general Words, is becauſe of the Reſpect to 
the Lord's Prejudice. 

Quod nota; fo2 this is the firſt Caſe which ever was 
adjudged upon this Point. 


3 
» Walwyn | 
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Walwyn werſus Smith. Trin. 3 W. & XI. B. R. 


Rot. 631. 
4 Mod. 86. RIT of Error on a Judgment in an inferior Court 
33 of Recozd, and the Erroz aſſigned was a long Dil. 
s. C continuance of the Plea which appeared on the Reco2d it 


— ot ſelf ; fo2 after the Plant entered, and the Appearance of 


ceſs is enred the Defendant, &c. there was no dies datus no: any Coutt 
by « Ver- keturned to be held in a Quarter of a Pear together; but 


did the Entry was, that upon ſuch a Day (fo long after) the 
Parties came into Court, & ſuperinde, &c. 
cui. Sed per Curiam, This being after a Clerdict, the Diſcon- 


tinuance is cured by the Statute of Jeofails, which Sta- 
tutes do extend to inſertoz Courts of Recod, | 

The like Judgment was given in this Term, in a CUrit 
of Erroz between Boſon and Phyler, where a Diſcontinu- 
ance was aſſigned foz Erro after a Clerdict and Judgment 
in the Court of the City of Exon ; and the Judgment was 
affirmed in both Caſes, 


/ Boſon verſus Phyler. 


1 RIT of Erro2 on a Judgment in Trover obtained in 
ſever the Court at Exon, and the general Error aſſigned; 
brought on the Counſel for the Plaintiff in Error aſſigned theſe Errors 
« Judgment ore tenus. 

ies Court. (J.) That the ]P2oceſs thzoughout is directed to the Ser- 
*Co. Ent, feants at Mace generally, not naming them by their “ pzo- 


zus, per Names, as they ought ; ſed non allocatur. 


Rot, En. (2.) That the Pyoceſs of Attachment againſt the Defen- 
- Þyerz6:.b. dant was returned thug, (viz ) nihil habet ubi ſummon' 


poteſt, and thereupon a Capias was awarded againſt him, 

which is irregular; for the Return of an Attachment is nil 

habet ubi attachiari poteſt nec eſt inventus in eadem ; there- 

fozce ſince this Return was inſufficient, the Court ougbt to 

have awarded an Alias Attachment, and not a Capias ; fo; 

'tis the Return of the Attachment, and not the Award there- 

of which muſt warrant the Capias; fo? that ſhall not iſſue, 

but where it appears by the Return of the pzeceding Pꝛo⸗ 

; Roll. Abr. ceſs, that the firſt Proceſs was ineffectual, which doth not ap- 
2 , bear by this Return, and therefoze the Capias is uſed in this 
| Caſe as the firſt Pꝛoceſs, which is ill. becauſe tis a il. 
nwarding of Pieceſs, and that is Erro2 even after a Ner- 

dict; ſed non allocatur. 3 (3.) Thep 


Term. S. Hill. 3 W. & M. B. R 207 


(3.) They had not returned any Cuſtom to warrant the 
Ade of a Capias in Proceſs, fo; that is given by the“ Sta - 19 U. 7. 
tute, which doth not extend to inkerio Courts; and all . 
the + Precedents in the like Caſes ſhew an Uſage Time + Ras. Ener. 
out of Bind. 169. 
Sed non allocatur; Fo the Court held that both theſe 
Errozs were cured by the Appearance of the Defendant, 
fo} thereby all mean Pzoceſs was out of Doozs, &cc. 
(4-) That the Entry of all the Continuances by Li. lo. 
was generally ad quem quidem prox. Cur, venit, &c. 
without ſlaping coram * quibus tent. ag it ought to be; ſed * Rat. Enr. 
non allocatur ; fo2 that the dies datus was ſpecial to a Dap — we 
certatn, naming befoze whom the next Court was to be : 
held, and ſo need not be repeated upon the Appearance. 
(J.) Fo that the Judgment was ldeo conceſſum eſt 
eoſdem Ballivos in eadem Curia, when it ought to be Ideo 
conceſſum eſt per Curiam; fed non allocatur z fo} both 
= are good, it being (aſd befoze, that it was done in 
ourt. 
(6.) That there was a Diſcontinuance; ſed per Curiam, 
— 9 helped by the Statute of Jeofails, it being after 
erdict. 
The Judgment was affirmed. 


Tallant verſus Germyn. 


HE Defendant pleaded Miſnoſmer in Abatement in Miſnoſmer, 
this F oem: — 
Et prædict. J. Germyn (with an n at the End) venit & — 
defend. &c. & dicit, that bis Name is Germy (without an | 
n) and not Germyn, prout, &c. and upon a Demurrer to 
this Plea it was adjudged againſt him; fo2 that he had ad- 
mitted his Mame to be Germyn, by his appeating and ma- 
king Defence by that Name. 
But if he would have taken Advantage of the Miſnoſ- 
mer, be ſhould have pleaded in this Panner: 
Et predict. Johannes Germy qui per nomen J. Germyn Raſt. 49. 4. 
ſuperius implacitatur venit & dicit quod, &c. and f this 
Default, Judgment that the Defendant Would anſwer oper. 


Stokeld 


— = >_<. 


2 — — . — = 
— * 
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Stokeld verſus Collingſon. 


Allien Ction on the Caſe on ſeveral ]P2omiſes, the firſt was 


— BY & ſpectal, (viz.) Clhereas the Plaintiff, at the Inſtance 


ner to take Of the Defendant, ſerved as a Commiſſioner fo2 the De. 

mo ee kendant, in a certain Suit depending between him and J. S. 

— for his in the Exchequer; the Defendant, in conſideratione 

Labour, inde, pzomiſed to pay the Plaintiff as much as be ſhould 
deſerve foz his Labour and Pains therein; the other were 
general Pꝛomiſes in the common Fozm, &c. 

- After a Qerdic foz the Plaintiff and entire Damages 
given, it was objeted, that ſuch Damages otight not to 
have been given, becauſe the ſpecial Pꝛomiſe was votd, 
fo: that a Commiſſioner extraordinary ad examinandum 
teſtes, either in the Court of Chancery or Exchequer, was 
an Officer of the Court, in whom a Truſt and Confidence 

1 Roll Abr. wag repoſed by the CommiMon, and ought not to be at the 


: Roll Rep. Momination of the Parties, and therefoze the Plaintiff in 


103+ the Execution of the Commiſſion, did no moze than what 
Narbe“ was his Duty, foz which he ought not to be rewarded by 


1 luſt, 156, the Party, becauſe it looks like Byſbery. 

But adjudged per totam Curiam, that this Action well 
lies upon this Matter; fo2 tho a Commiſſioner is an Offi 
cer of the Court, pet they cannot compel him to attend a- 
gainſt his CUill, and therefoze the Parties are to take Care 
to name ſuch Perſons who will ſerve therein; and tis rea⸗ 
ſonable that it ſhould be at the Charge of him foz whom he 
officſates, 

The Plaintiff had Judgment, 


Page verſus Wats. 


3 Sſumpſit againſt the Defendant, as Adminiſtratoz, up- 

woot gi on a Pꝛomiſe made by the Inteſtate. 

miſe ofthe The Defendant pleaded two ſeveral Bonds in Bar, and 

— i concluded his Plea with a general Plene adminiſtravit, 

onde, and Without confeſling any Aﬀets to be in his Hands. 

—— The Plaintiff replied ſpecially, that the Defendant had 

adminiftravit Aſſets ſutficient, beſides what would ſatisfy the ſaid two 
Bonds. 8 

I 
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and upon a Demurrer to this Replication, per Curiam, 
the general Concluſion of the a in Bar hath watved 
the (pecial Matter of the Bonds, therefoze the Plaintiff 
ſhould likewiſe have replied generaſly, and not ſpecially, ut 
ſupra. 
But no Counſel appearing fo; the Defendant, and the 
Iſſue offered being fo2 his Advantage, and he refuſing it; 

The Plaintiff had Judgment. 1% 


Tucker verſus Hodges. Trin. 3 Will. & Mar. 
B. R. Rot. 465. * 


P. Replevin, &c. the Defendant made Conuſance as Bal. Where all 
iff to A. B. and C. foz Rent arrear of a Fee farm. and ** 4% 


ſets out a Title from the Crown by a Ozant from-the 
Lord Hawley, and the reſt of the Truſtees fo; King Car, 2, 
named in the Statute foz diſpoſing Fee-farm Rents, accozd- 
ing to the P2oviſſon thereof, 

The Plaintiff replies, that befoze King Car. 2. had any 
Thing in the Rent, &c. King Jac. 1. was C(eiſed in Fee of 
the Place where, and by his Letters Patents (the Exem- 
plification whereof, ag far as it concerned this Batter on- 
Ip, was ſhewn fozth, and good) granted it to Sir Fra. Ba- 
con and others, foz ninety-nine Bears abſlqz aliquo inde 
reddendo, whoſe Eſtate, Title and Jntereſt therein per 
diverſas. medias aſſignationes devenit cuidam Thomæ North- 
more, who being poſſeſſed, &c. demiſed the ſame to þ 
at CLIT, &. 1.0510) 
And upon a general Demurrer to this Replication, it 
was adjudged, that the Bat was ill, becauſe the Defen- 
dant had not ſet fozth all the mean Aſſiguments as he 
ought in his Plea at large, foz he claims under them, and 
muſt be pz{by thereunto ; and the Difference is, that where 
the Party pleading derives an Eſtate to his Adverſary, 
under which he doth not claim any Thing, there (uch, ge+ 
neral Pleading is ſufficient, becauſe he hath. no Means to 
knom another Man's Title; but tis otherwiſe where be 
bimſelf claims under it; quod noetig. 

Judgment fo2 the Avowant. (nt 16 „ibo 4 


UL " tl 1 4 
* E e Catvell 
" 1 * . 
" 1 
- * 
* 


4+ 


(hgn- 
Fa 
Leaſe for 
Years ought 
to ſer 
forth in the 


Pleadings. 
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Where « 
Letter of 
Licenſe 1s « 
Defes ſance, 
and plead- 
able in Bar. 


Carvell Execute of Dodſwortli verſus Edwards. 
Trin. 3 Will. & Mar. B. R. Rot. 349. 


Dir upon Bond, and Ihe wile upon a judgment due 
to the Teftatoz Dodſworth. 

The Defendant pleaded in Bar Letters of Licenſe under 
the wand and Seal of the Teſtatoz, which were made be- 
tween the Defendant and his Creditozs, to which the Te- 
Nato) was a Party, reciting, that whereas the Ocfendant 
had a Right in ſuch a Honſe; and it was thereby agreed, 
that he (hould give Power to the Teſkato? to ſell the lame, 
and to divide the Monep in Pꝛopoztion amongſt the Credl- 
tos as far as it would reach; and that upon Kecetipt of 


uch their [Pzopozttons, every of the ſald Creditozs ſhould 


give the Defendant a Releaſe of all Matters, &c. befoze 
the Ugretment: And it was farther agreed, that in the 
mean (CUhile, and until the (aſd Þoule ſhould be ſold, and 
from thencefozth alter the (aſd William Edwards ſhall not 
be ſued oz pjofecnted at Law, o) bis Perſon o) Goods mo- 
feſted by any of the land Ereditozs named in the fafd Arti 


cles, foz any Thing paſt, ſub pcena reſiction. & exonera- 


* 9 Rep. 52. 
Noy 5. 
Dyer 65. 

3 Cro. 398. 
27H. 8. 16. 
Bro. Stat. 
Merch. 43. 

1 Roll. Rep. 
68. 


t 1 Inſt. 236, 
274. b. 

21 HH. . 73, 
24. 

2 Roll. Abr. 


403. 
2 Bulſt. 93, 


tionis debiti vel debitorum taliam per ſona rum, as ſhall fo 
ſue oz pzoſecute, & c. | | 

The Paint made a kribslous Replication, and up» 
on a Demurret to it, two ObjeFtons were made to the 
Plea ; firſt, that this Matter in the Letter of Licenſe con. 
ſiſted only in Covenant, upon which an Aﬀton might be 
I, vat it cannot be pleaded in Bar to the pzeſent 

on. 

(2.) That this tis a perſonal Lien of the Teſtato? only, 
fo? his Exeeutors (te not named; and it being a Penalty, 
tis the fame in Nature with a Condition; and perſonal 
Conditions will never extend to Executors, Unleſs erpzefe 
iy named; and to pode that Matter the Taſes in the 
* Margin were ted, 

Jt was argued foz the Defendant, that this is a Releaſe 
and no Covenant, and the Mods of the Deed are general 
not to ſuc at any Time, which ameunts to a Releaſe ; and 
this Difterence is taken in the Books, (viz.) where the 
Reſtraint is only foz a cettain Time, and where tis not 
to ſue at all; in the firſt Caſe tis a Covenant, but in the 


Bridg 117 latter tis a Relealez and to pzove this, the Caſes in the 
1 And. zo. F Margin were cited. 4 


3 Cro. 354+ 


3 But 
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Vut per Holt Ch. Juſtice, this is a Defeaſance, and no 
Releaſe, and he cited Moor 811. and the whole Court were 
of that Opinton, and that it being a good Defeaſance ts 


pleadable in Bar. 
Dee Antea between Ayloffe and Sckrimpſhaw, the (ame 


Point. 


Leech verſas Thompſon. Paſch. 3 W. & M. 
B. B. Rot. 221. 


RIT of Erro; on a Judgment in a ſpecial Uerdf# in Surrender ; 


by Tenant 


C. B. where the Caſe upon the Pleadings was as te co 

kolloweth: him in Re- 
11: One Simon Leech was ſeiſed of the Lands in Que- “ 

ſtion fo2 Life, Remainder to his firſt, ſecond and third Son, t e 


&c. in Tail, Remainder to Sir Simon Leech, (the Plaintiff «pra won 
0 e ur- 


in Erroz) in Fee. wg 
Simon Leech (the Tenant fo; Life) befoze he had any Il. 


ſue bozn, ſealed and executed a Deed purpozting a Sur⸗ 
render of all his Eſtate, &c. unto Sir Simon the Rematn- 
der Man, which Deed he (the Tenant foz Life) delivered 
to J. S. as his Deed, fo2 the CIſe of Sir Simon Leech; but 
ft was found, that afterwards the ſatd Tenant for Life con- 
tinued in Poſſeſſion as fozmerly fo2 5 Pears, and that the 
ſaid Sir Simon Leech did not know of the ſaid Deed of Sur- 
render until ſuch a Day, which was 5 Pears after it was 
executed; and that then he agreed and conſented to the ſame 
and not befoze; and it was farther found, that within the ſaid 
5 Years, and before Sir Simon Leech had actually conſented 
to the ſaid Surrender, the laid Simon Leech (the Tenant 
for Life) had a Son bozn, who was now the Leſſoz of the 
J]laintiff in Ejedment. 

The Queſtion was, whether this Surrender was compleat 
in Law before Sir Simon Leech, who was to take thereby, 
had actually aſſented thereto ; for if ſo, then the contingent 
Remainders were deſtroyed, becauſe the particular Eſtate 
upon which they depended was determined and gone betoze 
the, Remainder could commence. 

But if the Delivery of the Deed was only a Beginning 
of the Surrender, and an aual Aſſent of dir Simon Leech 
was neceſſary to complcat it, then the particular Eſtate was 
not deſtroyed until ſuch Aſſent made,befoze which Time the 
Cont ingency happened, and the Remainder atually veſted 


in the Son the Leſſo2 of the Plaintif, and then Sir Simon's Al. 
E e 2 lent 


\ 


212 


Term. S. Hill. 3 W. & M. B. K 


Preſentment 
upon View 
of a Juſtice 
ot Peace, 
that a Way 
is out of Re- 


pair, 


1 Jer. 112. 


ſent came too late; fo; by the veſting of the Remainder tn 
the Son, all Poſndiltt p of a Surrender by the Icnant for 
Life, to the mediate Remainder Man in Fee was taken away, 

And after ſeveral Arguments in C. B. it was adjudged 
to} the Plaintiff, Cviz.) that the Surrender was not com- 
pleat by the Dellverp of the Deed ; but that an aQual As- 
ſent of the Surrendree was abſolutely neceilary to compleat 
it, and till ſuch Aſſent nothing paſſeth out of the Surren- 
vetoz, and then by Conſequence the Birth of the Son be. 
tween the Delivery and the Aſcent of the Surrendzee, did 
deſtroy the Poſſibilltp of the Surrender, and no Relation 
of Time can make it good. 

But Juſtice Ventris was of a contrary Opinion, (viz.) 
That the Law will intend an Aſſent in the Surrend2ee, be- 
cauſe the Surrender was fo2 his Benefit z and that imme⸗ 
dlatelp upon the Delivery of the Deed, the Eſtate paſſed 
out of the Tenant for Life, and veſted in Sir Simon Leech, 
and that in (ſuch Caſes the Eſtate doth not remain in the 
©Surrenderoz, until the Aſſent of the Surrendzee, but paſ- 
_ (mmedtately, and veſtcth in him until an actual Liſ- 
aſſent, 

But the Judgment was affirmed by the whole Court of 
B. R. fog the Reaſons ſupra. 


The King, E9'c. werſus Inhabitants of Hornley. 


( NF. Buck a Juſtice of Peace of Middleſex, pzeſenten 


the Inhabitants of Hornſey, in the County of Mid- 
dleſex, at the Quarter-Seſſions, upon his own View, fo2 not 
repairing the Highways leading to Hornſey, which Pzeſent- 
ment being removed by Certiorari into B. R. the Detendants 
pleaded Not guilty, and the Cau'e was tried before Hole 
Chief Juſtice, at the Sittings in Middleſex, and the Jury 
found a ſpecial Clerdif, (viz.) That the Way was out of 
Repair, but that it was not a Highway, but a private 


ay. 

Et per Holt Chief Juſtice, the Clerdict is againſt the 
Defendants, becauſe they pleaded Not guilty, upon which 
Jſſue it cannot be given in Evidence, that tis no High- 


way, but that Batter ought to have been pleaded ſpe- 
cially. | 


And he held, that where a Juſtice of Peace preſencs 
an Highway upon his View, to be out of Repair, 
| there 
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there mn Parties are eſfopped to plead, that it is in 
Repair. 

But the other Judges were againſt him in both Points; 
fo2 they held this Matter might be given in Evidence upon 
the general Iſſue, and that the Parties might traverſe the 
Non-Repairing, tho' the Preſentment was upon View; fo 
that cannot be a greater Eſtoppel, than the Finding of a 
G2and Jurp who are upon Oath. | 

But the whole Court agreed, and ſa(d it was ſo adjudg- 
ed by. Hale Chief Juſtice, that if the Defendants plead | 
ſpecially to ſuch a Preſentment, (viz.) that they ought not 4 145 
to repair it. they muſt !\ſkewiſe ſhew who ovght to repair, 

o; elle the Plea will be ill. 


Hawkins verſus Cook. 


N a Prohibition the Caſe was, Cook libelled in the Spi- 1.661 for 
ritual Court againſt Hawkins, for Defamatory Words ſcaudalous 
ſpoken in London, (viz.) Thou hadſt a Baſtard after thy . Fe, 
Husband's Death, and Sentence was given there againſt . 
Hawkins, from which he appealed, and now moved foz a 
Þ2ohibition, ſuggeſting that the CUozws are adtonable by 
the Cuſtom of London. 
The Court doubted whether a Prohibition ſhould be 
granted after Sentence; and pet per Curiam, Cook not- 
withſtanding the Sentence map bung an Atton in London 
foz the ſame Q los, to which the Sentence cannot be plead- 
ed in Bar; and by this Means the Party may be Doublp ,, . Abr. 
— foz one and the ſame Thing z Curia adviſare 31g. 
vule. 


Jones verſus Bew. en 


PON a Trial at Bar on an Iſſue directed out of Office of a 


Chancery, the Caſe was; Commiſlary 


granted to 


. That the Pzedeceſſo2 of the pyeſent Biſhop of Lan- #209 3 
daffe, did by Deed grant the Office of Chancellor or Com- du & 4. 
miſlary of that Dioceſe unto one Loyd, and to Dr. Jones n, good 
(the Plaintiff) to hold the ſame Conjunctim & diviſim to 
them, and to the Survivor of them. | 
It was agreed by the Counſel on both Sides, and made 


a Patt of the Caſe, that this Office had been anciently and 
| uſually 
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8 
Where there 
are two She- 
ritts, and 
one a Party, 
tho Ven,re 
ſaciar may be 
ciretted to 
the other. 


* Brownl. 
Brevia Judt- 
cial” 396. 


uſually granted to two conjunctim & diviſim, and to the 
Survivor of them, which appeared by ſeveral old Gzants 
now pꝛoduced at this Trial ; and now Loyd being dead, 
Dr. Jones claimed this Office by Clirtue of this Gzant by 


©urvivorlhip. 
But Dr. Bew the pꝛeſent Biſhop of Landaff teſuſed Jones, 


and granted this Office to bis Son Mr. Bew, who was 
ſued by Jones, &c. 

And the only Queſffon was, whether this (being a judi- 
cial Office) could be granted to two Conjunctim & diviſim. 

After ſeveral Arguments, (t was adjudged, that this wag 
a good Giant, and the pztincipal Reaſon of the Judgment 
was, becauſe of the long and conſtant Uſage, and the 
Offices of moſt of the Biſhopricks in England, arc and have 
_ conſtantly (o granted, (viz.) to two Conjunctim & di- 
viſim, &c. | 


The King werſus Warrington. 


Nformation againſt one of the Sheriffs of the City and 
County of Cheſter, where by thetr Charter they have 


two Sheriffs ; upon Not gutity pleaded a Suggeſtion was 


made on the Roll, (viz.) that the Defendant is one of the 
Sheriffs of the City; and therefoze pzayed a Venire facias 
to be directed to his Companion the other Sheriff only, 
which was done, and he returned the Jury, and a Qerdt# 
was had againſt the Detendant. 

And now it was moved in Arreſt of Judgment upon the 
Miſawarding the Venire facias, foz that in this Caſe, tt 
ought to have been dire#ed to the Coroners, and not to the 
other Sheriff, becauſe thoſe two make but one Officer, and 
fo} this ]Purpoſe the Caſes in the * Margin were cited. 


2 Brownl. Fut. 44. 14 UH. 4. 34. 1c H. 4 % Bro. Return. 42. 1 Roll. Abr. 492. 8 H. 6. 12. 
1 Cro. 138. Stile 342. 36H. 6. 1. 8 11 26. Plowd. 382. 


But on the other Side it was (aid, that in the Caſes of 
Bethell, Sheriff of London, againſt Harvey, and of Rich, 
Sheriff of London, againſt Player, the Venires were directed 
to the other Sheriff alone, (viz.) in the firſt Caſe. to She⸗ 
riff Corniſh alone, and in the other Caſe to Sheriff North a- 
lone, and the ſame Exception taken in both Caſes, but 0- 
ver ruled. 

And at another Dap Paſch. 4 Will. it was adjudged by 
the whole Court, that the Venire facias was well awarded, 

Judgment agalnſt the Defendants. Gum- 


3 
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Gumble werſus Falk ingham. 


Na Prohibition the Caſe was, (viz.) Falkingham, Rec- Alt «s to 

tor of H. ({belled in the Conſiſtozp-Court of the Biſhop 
of E. fo; Tithes of two Mills, the one a Mater ⸗mill and 
the other a Wind-mill, and this Demand was ok predial 
Tithes, (viz.) The tenth Coll dich. 

Gumble pleaded a Modus of 2 s. 6d. as to the Water- 
mill; and as to the Wind-mill, if any Tithes ought to be 
paid, it ought to be perſonal Tithes, (viz.) The Tenth of 
the Profits, and not the tenth Toll-diſh. | 

Falkingham the Rectoz, by Map of additional Libel, ag 
they call it, replies, that as to the Water-mill, Gumble 
had added a Pair of new Stones to that Mill, and by that 
Means the Modus was peſtrayed; and as to the Wind- 
mill, he replted, that by the Canon Law, and by the Law 
of this Land, it ought to pap predial, and not perſonal 
— and thereupon that Court pzoceeded again 

umdle. 

And now it was moved fo2 a Prohibition, ſuggeſting a 
Modus as to the Water-mill, ut ſupra, and as to the 
Wind-mill, he fet fab the Statute of Bd. 6. concerning 

 Tithes, (viz.) That Titbes onght not to be demanded if 
not antiently paid, &. and farther, that it any Tithes 
were due fo2 a Mill. they are only perſonal Tithes out of the 
clear Pzofits of the Mill, and not the tenth Toll-diſh, as 
was demanded. 


In the arguing this Caſe, two Queſtions were made: 


(1.) Whether the Modus fog the Water-mill was Deſtrop- 
ed by the Addition of another Pair of Stones under the 
ſame Roof. 

(a.) The other Queſtion upon which the great Doubt did 
ariſe was, what Kind of Tithes ought to be paid opt of 
a titheable Mill; tf only perſonal Tithes, (viz.) The Tenth 
of the clear Gain, o; elſe predial Tithes, (v.) The Tenth 
of all the Income in general. 


And the Caſes in the * Porgin were cited fog the Pro- +, Roll. Abe. 
hibition, and faz the Continuance of the Modus. Ca, | * 
1 Roll. Abr 641, 652, 656. 4 Rep. Lurterell's Caſe. Contra Sir Tho. Pope / Caſe. FN. B 31. 
H 2 Roll. Rep. 84. 1 Roll, Rep, 405. 2 Inſt, 490, 621, 652. 2 Cro. 429. — 31. 


2 
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Et per Curiam, the Modus 19 not deſtroped by the Ad. 
ditton of the new Pair ot Stones; but as to the other Mat. 
ter they doubted, and therefoze a Þ2ohtbition was granted 
generally, on Purpoſe that the JPoint may come befoze 

them upon a Declaration and Demurrer to it, lo that the 
Matter might receive a ſolemn Oeternination by the 


Court. 


Mallacke qui tam, &c. verſus Specring, 


Debt upon | 
the Statute FBT upon the Statute 12 Car. cap. 25. fo? ſelling 
Wine wich. Nune without a Licenſe; the Plaintiff began his 


out Licenſe, Declaration by CUap of Recital. 
O. ff. Pro eo videlicet * quod cum the Defendant at ſeveral 
in «n Attion Times, between ſuch a Day and ſuch a Day, bad ſold 
and Hatt, CCL(NeD by Retail by the Pint, to Perſons unknown, (viz.) 
i« ill, and ft Pints of Port and fix Pints of Clarct, Ec. all which 
Judgment. TUtne was ſold to be dank and conſumed in the Defen- 
: Lev. 206 Dant's Houſe, he (the Defendant) fo2 all that Time being 
not authoziſed 02 enabled in the Manner and Fozm as the 
Statute in that Caſe made doth pzeſcribe and appoint, con- 
tra ſormam Statuti, per quod actio accrevit, &c. 
— Clpon the general Jflue pleaded, there was a Cerdict foz 
i" not poll. khe Plaintiff; and now it was moved in Arreſt of Judg- 
tive, but by ment, that the Declaration is not poſitive, but by Tap of 


oy — Recital only, and ſo doth not directly charge the Octendant 
cum, F With the Crime intended. 


Sed per Curiam, The Plaintiff had Judgment, foz all 
the Piecedents in the like Caſes are after this Mannet, as 
in Debt upon the Statute of Tithes, Cc. 

inducement. Fozeover, This is an Aion of Debt wherein the Of. 
en fence is only an Jnducement to the Acton; ko 'tis the 

_ Non-papment of the Penalty which is the oziginal Cauſe. 
Cg, „ Oo tn a Declaration on a Bond it was quod cum the 
' Defendant bound himſelf; and fo2 this the Pꝛecedents in 


437 
2 Saund. 319. the 1 Margin were cited, 


Jefferies verſus Legendra. 


A: $60. ASE, &c. upon a Policy of Aſſurance, wherein all the 
4 Mod. 39. Clos were in the uſual Fozm, excepting only in 


S.C. the Concluſion theſe Clozds were added: 
18 443 3 7 The 


Term. 8 Hill. 3 W. & M. EK. 277 


—U— — 


The Ship warranted to depart with Convoy. 

Upon the general Iſſue pleaded, the Jury found a ſpecial Special Ver- 
Qervict, (viz.) That the Shtp did depart from the Port of 48 in an 
London (which was the Place from which the let out) in th ca on 
Company of the Convoy intended, and ſailed together « Policy of 
with the Convoy as far as the Iſle of Wight, in Purſu. raves. 
ance of her Clopage towards Cadiz; and there they were 
ſeparated by Streſs of NTleather, that the Convoy put into 
Torbay, and the inſured Ship into the Port of Fowey in 
Cornwall; that thꝛiee Days afterwards the CUſind ſetting 
Right to bzing the Convoy down the River, the Baſter of 
the inſured Ship ſatled out of Fowey bn Purpoſe to meet 
the Convoy, but it did not come; and then the inſured 
Ship was ſeiſed with another Sto2zm, fo that ſhe could not 
return from whence (ſhe came, but was dziven upon the 
French Coaſt, and there taken by the Enemy, &c. 

After ſeveral Arguments ok this ſpecfal Aerdict, the 
Plaintiff had Judgment per totam Curiam, and their pztn- 
cipal Reaſon was, becauſe there was no Manner of Me. 
gleft, oz other Default found in the Baſter of the Ship; 
but it appeared he had done all his Power to keep Com- 
pany with the Convoy; and 'tis erpzeſly found, that he de- 
parted with Convoy from his firſt Port, which anſwers 
the (Uozvs of the Policy ; but it would have been other- 
wiſe if any Fraud oz Meglect had been found in the Maſter 
of the inſured Ship after his Departure, notwithſtanding 
he departed out of the firſt Pozt with Convop; fo? the 
Meaning of the Cows (warranted to depart with Con- 
voy) are, that the inſured Ship ſhould keep Company with 
the Convoy, the whole Clopage, if poſſible. 


Sir James Smith's Caſe: 


Andamus to reſtoze him to the Place of Alderman of Mandamn; to 


reſtore him 


the City of London; upon the Return thereof Ser- «© the Place 


jeant Pemberton thus argued fo; him: of Alderman 
l. That a Corporation is an artificial Body compoſed 22 

of divers conſtituent Members ad inſtar Corporis humani, n 
and that the Ligaments of this Bodp politick 02 artificial non of « 
Body, are the Franchiſes and Liberties thereof, which Corporation. 
bind and unite all its Members together, and the whole 
Frame and Eſſence of the Cozpozatton conſiſt therein; 
and when a Quo warranto 18 — againſt a Cozpoza- 

 flon, 
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tion, the Writ calls it a Franchiſe, which it is very pio. 


pet 

1 * every Ojant of a Franchiſe hath a Condition ta- 
citly annexed to it by Law, the Bzeach of which Condition 
will abſolutely determine the G2ant. 

That there are ſeveral Judgments in Quo warranto, 
and this appears in the Books cited in the * Margin on ſe⸗ 
veral Dcealtons. 


Yelv. 190. Co. Ent. 327. 


That a Judgment in a Quo warranto quod capiantur 
amounts to the ſame T _ as a Judgment quod capiun- 
tur in the Indicative M like the Judgment in Oebt 
quod recuperet, Which is the ſame with quod recuperat, 
which appears by the Fozn of the Entries, and. by the 


+ Raſt. Ent. Caſes cited in the F Margin. 
54. 
Co. Ent. 538, 559. 9 Rep. 98. 15 Ed. 4. . Ryley 277. Maynard Ed. 2. 16, 24. 


And that by the Judgment againſt the Cozpozation, 
(viz.) That it be ſeiſed into the King's Þands, the Body 
politick ts diſſolved. | 


This is only Part of the Argument of the Serjeant ; cx- 
tera deſiderantur. 
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Bruges verſus Searle, & al. 


N Treſpaſs foz impounding his Sheep, the Defendant yreccription 


juſtified Damage-feaſant in his Freehold. 
The [Plaintiff replies, and pzeſcribes fo: Common 


for Common 
of Paſture 
for Sheep, 


of Paſture in the Place where, &c. fo2 all his Sheep good. 


Levant and Couchant on bis Tenement in Edisborough 
as appurtenant to his ſald Tenement. 

And Jſſne being taken upon the 1zeſcription, there was 
a ſpecial Clerdict to this Effef, (viz.) That the Plaintiff 
bad Common of Paſture there, foz all bis Sheep prout 


(the Plaintiff) interius placitando allegavit ſed iidem jura - 


tores ulterius dicunt, that the Plaintiff hath Common 
there as well for all other Cattle Levant and Couchant on 
bis Tenement, as foz Sheep, as appurtenant to his ſaid Te- 


nement, &c. 
The Queſtion was, Chether the Jlaintif had not kalled 
in his Preſcription fo Common of Sheep only, when he had 


Common fo2 all other Cattle likewiſe, foz a Pyeſcription 
is an entire Thing, and cannot be divided, as the Plaintiff 
hath done in this Caſe. ö 


But per Curiam, this is a general AGerdict fo2 the Plain. 2 Lev. 253. 
tiff, becauſe the Jurp have found, that the Plaintiff bad 3 Cro. 722. 


Common, &c. prout allegayic, and all the Matter found 
afterwards is Surpluſage and void. 


Ff 2 Never- 


— 
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Nevertheleſs as to the Doubt intended, the Court be⸗ 
ing willing to ſettle it, delivered their Opinton, (viz.) that 
upon the whole Matter, the Gerdick was found koz the 
Plaintiff, foz that the Action was only ko; impounding 
Sheep; and therefoze the Plaintiff might well abzidge his 


1 Pieſcription as to them only, ſince nothing elſe was in 
- Diſpute; and the finding that he had Common for other 
Thorogood Cattle, doth not falſify his Preſcription, but lands well 
ver. Johaſon. with it. | | 

The Plaintiff had Judgment. 


The King verſus James and Thomas. 


The Copics —— againſt the Dekendants for Perjury, foz that 
of Affidaviv 7 they ſwoze by Affdavits filed on Recozd in the Common 
« Commiſ- Pleas, and taken befoze the Commiſſioners in the Coun- 
_— try, that they were never arreſted at the Sult of T. S. who 
. brought an Action againſt them in that Court, and 
prove « ber- had Judgment by Default, and a Crit of Jnquiry execu- 
jury, vith0vt ted, all which they ſet aſide upon the ſaid Affdavits. 
foner being At the Allies befoze Juſtice Eyre in the Oxford Circuit, 
po - the Coples of theſe Affidavits were pzoved to be examined by 
e ane the Ongmals on the File, and were pzoduced in Evidence 
by the P2oſecuto. 3 
Againſt which it was objected, that it was no Evidence, 
unleſs the CommiMoner who gave the Dath was pzeſent 
to pode that the Defendants were the ſame Perſons who 
made Affidavit befoze him; and thereupon this Queſtion 
was adjourned lo the Opinion of the Court. 
Et per totam Curiam, the Copies ſupra are Evidence 
ſumctent without the Commiſſioner who adminiſtred the 


Oath, fox otherwiſe ſuch a Perjury might be unpuniſhable. 


Ferrers verſus Miller, Hill. 3 W. & M. B. R. 
Rot. 693. 


N Ejectment, &c. the Defendant pleaded that the Lands 
mont and in the Declaration, &c. are ancient Demelſne, in this 
ancient De- | | 


Mm. | Str 
meſne, F ff. Et przd' (the Defendant) per T. S. attorn' ſuum venit 
leaded, the g, dicit quod tent pradia' cum pertin' tenentur de T. C. 
need not ſay ut de manerio ſuo de A. in Com præd quod quidem maneri- 
Aefendit vim 3 um 


OY injuriam. 


1 Salk. 219, 
In Eje&Q- 


—_— 
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um eſt & a tempore cujus contrarium memoria hominum non 

exiſtit fuit de antiquo dominico coronæ Dom' Reg quodqʒ 

tent præd cum pertinentiis a toto tempore ſupradicto placi- 

tat & placitabilia ſuerunt per parvum breve Dom Regis de Brown: 
Recto in curia manerii præd' & non alibi, &c. & hoc, &c, 2 

The Plaintiff demur red ſpecially, fo; that the Defendant 
had not made himſelf a Party to the Suit, which he oughe 
to do by adding the Clauſe ( efend vim & injuriam ſuam) 
and relted on Littleton, Sed. 199. 1 Inſt. 129. and Brown], 
Tit. defence. 

Note; the Mod quando muſt always be left out. 

But per three Judges, the Plea is well without defendit 
vim & injuriam, fo? it is to the Jurisdiction of the Court, 
and moſt of the Piecedents are ſo, without making any De- 
fence, and ſo is the Recozd of * Alden's Caſe. | ® 5 Rep. 

Sed per Holt Ch. Juſtice, the Platntiff is not obliged to 
take the Plea without the Defence, as in the Caſe where 
on Dutlawzp is pleaded in Mon- ability, the Plaintiff map 
refuſe the Plea, unleſs Pꝛoceſs is annered ; but having ac- 
cepted it, he cannot after wards demur foz that Cauſe. 

Judgment foz the Defendant. 


The King verſus Inhabitants of Colliton. 


PON a Certiorari to remove an Oder, it appeared to Exceptions 
be thus: ' of fellows 
ſl. Two Juſtices of Peace, &cc. reciting, that upon hearing for fertling a 


the Pariſhioners of Honiton, Axmiſter and Colliton con- Por Man. 


cerning the laſt Settlement of one Hurley (then reſiding fn 
Honiton) it appeared to them, that the (aſd Hurley was laſt 
legally ſettled at Axmiſter ; therefoze they ozder him to be 

removed thither, from which Order Axmiſter appealed to 

the Quarter-Seſfions, where the Order was repealed, and the 

Sefſons farther ozdered, that the ſaid Hurley ſhould be re- 

moved to Colliton ag being legally ſettled there; but 

their Oder did not recite, that Colſiton was heard upon 

the Appeal. 

And now it was moved to quaſh the laſt Part of this Oz. That it was 
der of Seſſions, firſt becauſe it was an original Order as to en ri 
Colliton, and ſo thep ore depziven of an Appeal which ts 
given by the Statute ; and the Deſlons aught only to have 
vacated the firſt Ozder; and not to have any ©zver on Col- 
litan ; foz by this Means Colliton is charged without any 


Remedy, notwithſtanding they could make it * = 
urley 


| 


* 
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Hurley had a later Settlement in any other [Pariſh whatſo- 
ever, fo} that this Oder of ®cMons ts poſitive upon them. 
Sed non allocatur ; becauſe ft appears, that Collicon wag 
a Party to the firſt Oder made by the two Juſtices, and 
ſo by Conſequence to the Appeal; wherefoze the Selong 
might well ſettle him upon them, becauſe by the Appeal 
Colliton was befoze the Seſſions; ſecus if Colſiton had not 
been a Party to the original Order, but mere Strangers; 
ko; then the Sellong could not charge them as not being 
Thar ie dd belode the Court, 
mp, (.) The next Exception was, that it did not appear by 
that the Ma" eſther of the Owers, that Hurley was likely to be charge- 
Feli.“ able to the Pariſh, 
able. Sed non allocatur; fo2 this is an Ozder of Sefong 
grounded on a Complaint concerning a Settlement by 
another Oder, and thereby it ſhall be intended, that Hurley 
was likely to be chargeable, becauſe of the Controverſy 
between the Pariſhes z but tis otherwiſe in an original Or- 
der, fo} there it muſt appear, that the Party was likely to 
be chargeable ; but here the oziginal Ozder was vacated, 
therefoze it cannot concern Colliton. 
That tho - (3.) The next Exception was, That there was no Capti- 
Gre on of this Onder returned, foz that here was only the Stile 
was not ro- of the Sefllons on the Top, but it was not (ald, that ordi- 
turned. natum fuit prout ſequitur, &c. but the Omer was diſtin 
without Relation to the Stile. 
That it ws Sed non allocatur, but held to be well enough. 
md, ad (4.) The fourth Erception was, that the Stile was ad 
— generalem Seſſionem, &c. but did not ſay Quarterialem, and 
' the ©tatute is erpzeſs, directing the Appeal befoze the Juſtt- 
ces at their Quarter Seſſions ; and this being a new Law, 
and a new JurisdiXon, ought to be literally purſued. 
And Holt Chief Juſtice was of that Opinion, and two 
Juſtices contra; therefoze it was adjourned to ſearchj fo; 
Piecedents, and upon Search, they were found to be both 
Clays, and almoſt equally in Number. 


The King ver ſus Inhabitants of Hartfield. 


Upon an Or- 

der of two 

—— Wo Judites of Peace made an Oder to remove 
r Man, Nicholas Wells from the Pariſh of Hartfield ts the 


6 may «? Patiſd of Framfield, from which 


al tro the 
ſhons as 3 


well as the 


Pariſh. 


Wells the Party him- 
ſelf, 


ſelf, and not the Pariſh, appealed; and thertupon the Sel⸗ 
ſions made an Omer to return him tp the Poriſh of Hart- 
field, from Whence de was removed; but ther ed not 
any expꝛeſs Mods vacate the firſt Oder. 

It was now objefted, that the Party himſelf cannot ap- 
peal, becauſe the Appeal is given any to the Partſh g- 
grieved, and not to the Party removed. | 

Sed non allocatur; fo} per totam Curiam, the Party 
map appeal as well as the Pariſo. TL 
(., The next Exception was, that this is an oginal 
Omer of Seſſions z and beſides, it doth not vacate the 
firſt Ozder, fo2 the Seſſions is only te vacate og affirm: the 
firſt Pzyer, and not to make a new wer: 

And Hole Ch. Juſtice wag of that Opinſon, dut two The ec 
Judges againſt him, koz that the Sefſlons Oder doth va- — pot 
cate the Ower of the two Juſtices by'Implicatior," becauſe 57d of two 
it ozders the contrary, and that is ſufficient in this Caſe ; — by 
and upon their Opinion the Ozder was confirmed. 


mplieation. 


The King verſus Berry. 


| : oy *. 3 = "SF: a 7 
Ndictment upon the Statute 5 Ulis. fog exerciſing/ a Return of « 


Crade in a Bozough, not being bound Apprentice to Ce 


remove an 


it; and upon a Certiorari to remove it into B. R. the iadigment 
Mapoz made this Return, (viz.) Humillime certiſioo quod for exerci- 
ad Seſſionem pacis, &c. per juratores præſentatum exiſtit 10g b. Hr, 
quod billa ſequens eſt vera, (viz.) Quod prædict. Berry did bound rH 
exerciſe, &c, omitting the Clauſe Juratores pro Domino prentiee, not 
Rege præſentant quod, &c. fibre a Den Bm 
The firſt Exception was, that Billa ſequens eſt, vera 18 
naught z ſed non allocatur as to that Part of the Return. 
(3.) Exception was, that here is no Bill at all; foz tis 
nat (aid that it mas preſented by the Jury. 
Sed per Curiam, this is no Return to the Certiorari, 
fo2 the CUrit' commands to return an Indictment z but this 
is none, therefoze they could not quaſh it, neither would 
they ſuffer this Return to be filed, becauſe it was inſuffi- 
cient, wherefoze the Mapoz was opdered to amend the Re- 
turn : Et per Curiam, a Return quod humillime certifico, 
is not good. 


Jones 


+ — 
—— — — 
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— — — — — — — — ov» OO —— — mo9— O88 


nes Ws oY Trin. 1 Will. in C. B. i 
Jor oo Wintord's s Office. 


gh. Ction on the Cole by the Ducceſſoz of a dict 
Vicar far bi. brought againſt his Pycdeceſſo; fo: Dilapidations, 
lapidations, Who by Taking a ſecond Benefice with Cure, &c. had loſt 
good: this Citcarage z upon Not guilty pleaded, the Plaintick had 
a Gerda ; and it was now moved in Arreſt of Judgment, 
that this'A#fon would not lie, but that the oper Kemevy 
was in the Spirituak Court. 

Godolp. 173 But after a long Debate the Plaſnt(ff had MSF 


3 Gut, 31, theſe Caſes in the Pargin were cited. ' 


2 bull 72). 11 Ut 49, 72. Trin. 12H, 3. Rot, 6g. Paſ. 13 H. 8. Rot. 126, Hill, 15 
H. g. Rot. 306. Hill. 15 Jac, Rot. 474. 


Furlden verſus Moor. Hill. 3 Will. & Mar. 
B. R. Rot. 364- 


Rd 


3 Lev. 206. 


* \ \ 7 RIT of Erroz on a Judgment in Ejekment in C. 1 
of this Gaſs the Caſe was thus: 


in C. h. }. In Ejetment the Plaintiff declared upon two De- 
ln Ejeiment miles of ſeveral Londs by ſeveral Partfes, but laid onl 
Nan one Habendum, (vir.) Habendum tenementa prædicta, 


miſes an 
ono Haben - demiſed by the afozeſatd ſeveral Parties fox ſeven Pears; 
J and lays in dis Declaration, that the Defendant entered 
"ola fach, into all the afozeſaid Cenements, & ipſum (the Plaintiff) 
a firma ſua pra dicta (in the ſingular Mumber) ejecit expu- 

lit & amovit. | 
The Erroz offigned was, that the Declaration was ill 
fo} Mant of another Habendum, fo2 that the Aerdict is 
eneral; and tis (ncertatn to which Demile this ſingle ha- 

ndum relates. 

But per Curiam tis well enough, reddendo ſingula fn- 


gulis, 
Laver verſus Hobbs. 
Where the len 
— — Reſpaſs, &c. Herbam depaſcendo & ſolum & fundum 
fall Cots, carucis ſubvertend. & in ſolo fodendo & cum terra 


where not, inde project. aquæ curſum ſuum obſtupand. per quod clau- 


the Damages ſym ſuum inundat. fuit, &c. 
d 
_ under 2 Upon 
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Upon Bot guilty pleaded, the Plaintiff had a Gerdi 
and 2d. Damages; and the Secondary refuſing to tax any 
Coſts more than the Damages, ft was now moved, that 
the Plaintiff might have full Coſts, as in other Caſes. 

Et per Curiam, Upon Atcw of the * Statute, the Plain. *22,23Car.4. 
tiff, ſhall not have full Coſts in this Caſe, tog that if was % 7 Pe 
within the very CUo2ds of the rcſtraſning Clauſe, which al- Cro. Car. 
lows no moze Coſts than Damages, if the Damages ate . 30 
under 40s. quod nota, y 110 1 

But in the Caſe of Colethurſt and Hayes: Hill. 3 Will. 

B. K. Rot. 394 Which was Treſpaſs fox Chaſing bis 
Sheep, and that he (the Defendant) ad loca ignota eos ab- 
duxit & elongavit; after a (Jerdict fo2 the Plaintiff and 2 d. 
Damages he had his full Coſts: upon a Motion, pzinch 
pally upon the CUozpd Abduxict, which is the (ame in Sights 
fication with Aſportavit. 3t 13910 Tk 

And lee Raym. 487. Treſpaſs foz thꝛowing down Stalls 
in a Parket, full Coſts per Curlam, tho' the Damages 
were under 40 8s. | 1:21 


Jones verſus Bow. 7 


PON a Trial at Bar in Eſedment, the fole Queffon Th4Plainri# 


was, if Sir Kobert Carr was actually married to Iſa- Jed 
bella Jones, by whom he had Iſſue, and under whom the proves Mar- 
Platutiff claims. | * —— 


The Defendant, by Map of Anticipation to the Eb, tence in the 
dence, which the [Plaintiff was about to give, moved the ite 
Court, that the Plaintiff ought not to be allowed to pode de Pere, 
a Yarriage between them, becauſe there was a Sentence were not 
in the Arches, upon a Quit bzought againſt her cauſa jacta - — 
tionis matitagii; by which eit was decreed, that there was ,,1 — 
no Marriage between them, but that they were ſree one of will give 
another, and that they mfght marry ſeparately, which they 33 
afterwards di. teuce whilſt 

And this Sentence was now offercd in Evidence by the 2 in 
Defendant's Counſel, as a Bar to conclude the Platutfcr“ 
from any Pzoof of the Marriage, unlcſs he could ſhew that 
the ſame was repealed. | 

And upon Debate the Court were all of Opinion, that 
this Sentence, whilſt unrepealed, was concluſive againſt 
all Matters pzecedent, and _ the Tempozal Courts _ 


226 Term. paſch 4 W & NI B R 


give Credit to it until tis reverſed, it being a Matter of 
meer Spiritual Conuſance. 
ans hereupon the Plaintiff was nonſuit. 


ons verſus Bond. Hill. 1 Will. & Mar. 


B. R. Rot. 307. 
Mod. 103. Ction on the Caſe on a Bill of Exchange bought a 
tatute of gaint the Drawer z the Defendant pleaded, that the 


blende co Cauſe of Action did not accrue at any Time within ix 
an Attion on Wenrg ante exhibitionem Billæ. 
hare The Plaintiff replted, that he and the Defendant are 
brought a- and were Merchants, and that this Bil! of Exchange wag 
inſt the ypan Account between them, concerning Perchandiſe 
er. end farther, that the Defendant was beyond Sea, (vie) 
In Barbadoes, fo: all the Time after the Cauſe of Anton 
accrewed, until ſich a Day when he returned, and that he 
commenced his Action within two Years after he returned 
to England. 
There was a frivolous Reſoinder and Surrejoinder, 
and thereupon a Demutrerz and in tis Caſe it was ad- 
N ju — 0 followeth : 
— <xvl That Bills of Exchange for Value received ate 
new Axton, Hot tuck Matters of Account as are intended by the Ex- 
. ception in the * Statute of Limitations. 
(2.) That by the Exception in the Statute concerning 
Mod Rep.10. Merchants Accounts, no other Actions are ercepted but Ac- 


71, 269, 270. 
1 Sid. 463 tfongs of Accounts. 


See Cro. Car, (g.) That the Defendant's being beyond Sea was no 

34+ Excuſe, becauſe the Plaintiff might have Med an Oztginol 
Wo. ren bim, oz taken out a Latitat. See the Statute 4 & 
tea. 3 nnr. 


The King verſus Roberts, 


In an Infor- J an Information againſt Roberts the Ferry - man, over 
mation, tho 1 the River Mency, which parts Angleſea rom Carnar- 
— — not be vonſhire in Wales; it was laid generally, 012) 0 That this 
— was an antient Ferry Time out of Mind, and that 1 d. 
lage of Was the uſual Rate to the Paſſage of a Man and Pople, 
—— and made ts * the common Ferry - man between 7 
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Anno 2. and the Day ofcrhibiting this Jnfozmation, injuſte 2 Rol. Abe. 
oppreſlive & deceptive cepit & extorſit de diverſis ligeis & _— 1 
ſubditis Domini Regis ignotis to the Attoznep General, paſ- « Cro. 363, 
ſing that Map, diverſas denariorom ſummas exceden' an- * p 
tiquam Ratam & um pro paſſagio & tranſportatione — 
ſuis & averiorum ſuorum, videl't, pro paſſagio & tranſpor - the Pre- 
tatione cujuſlibet perſone cum equo ſuo 2 d. & pro quibuſ- 
libet 20 Catallis 2 8. & fic ſecund' ratam prædict pro majori 

vel minori numero averiorum, &c, | 

Upon Not guilty pleaded the Defendant was found 
gulltyp, and now it was moved in Arreſt of Judgment, 
that the Information was too general and incertain, be- 
cauſe it did not alledge, that any particular Perſon, o; 
any certain Mumber of Cattle were ferried over within 1 Cro. 3%. 
the Time laid in the Infomation, neither did it ment, , 3% 
on any particular Perſon from whom the ertozted Rates 
were taken, which it ought to do, that the (ſingle Offence 
might certainly appear befoze the Court. 

And after great Deliberation, the whole Court wag of 
that Opinion ; and per Holt Chief Juſtice, in every ſuch Jn- 
fozmation, a ſingle Offence ought to be lald and aſcertain» 
ed, becauſe every Extoztion from every particular Perſon 
is a ſeparate and diſtinct Dffence; and therefoze they ought 
not to be accumulated under a general Charge, as tis done 
in this Caſe, becauſe each Offence requires a ſeparate 
and diſtinct Puniſhment accoding to the Quantity of the | cro. 43s. 
Offencez and tis not pollble foz the Court to pzopoztfon Sid. 91. 
the Fine oz other Puniſhment to it, unleſs tis ingly and 
certainly laid. 

'Tis true all Informations of the Exchequer are general 
as this is, but the Reaſon is, becauſe thep are fog certain 
Penalties. 

Judgment was arreſted. 


ͤ„— 


Vaughan verſus Lewis. 


HIS was a ſpecial Action on the Caſe, bzought a+ 0bjeion 0 
gainſt the Defendant foz a falſe Return of a Manda- . N, 
mus, fog admitting and ſwearing the Plaintiff Batif of 2, Gg. 
New Radnor in Wales; in which the Plaintiff declared, mir and 
that the Borough of New Radnor was an ancient Bozough 315" ih* 
Time out of Bind, and that he (the Plaintiff) on the Builif of « 
firſt Day of O3ober, Anno 3 W. & M. wap, accoping is Corporation. 
g 2 | 
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was no Bojzough Time out of Bind, as tis laid in the 


the Cuſfom there uſed, choſen Batliff of the ſaid Bozough,; 
then he ſets fozth the Mandamus directed to the Bailiff, 
Aldermen and Burgeſſes of the ſaid Bozough, and avers, 
that the Defendant was at that Time an Alverman, and 


that it belonged to him to (ſwear the Plaintiff ; but that 


he (the Defendant) in nomine of the Bathff, Aldermen 
ond Burgeſſes of the (aſa Bozough, cauſed a falſe Return 
to be made thereto, (viz.) That the Plaintiff was never 
eleZed Batliff, ubi revera, &c. per „&e. 

This Caufe was tried befoze Hole Chief Juſtice, at 
the Dittings in Middleſex, and at the Trial, the follow 
1 were made by the Counſel foz the De⸗ 

t. 4 

(1.) Jt appeared by the Chorter pꝛoduced, That this 


Declaration; foz the Charter was granted by Queen Eli» 

zabeth, and they were incozpozated thereby by the Name 

of Bailiff, Aldermen and Burgeiles, which was a new 

Name then given; ſo that the Plaſntiff cannot be cho- 

— — to Cuſtom Time out of Mind, as de hath 
ge 

Sed non allocatur ; fo) the Charter recites, That this 
was an ancient Borough, and foz ought appears the Chat 
ter (s but a Confirmation, and not a Deſtruction of their 
ancient Cuſtoms. 

(2.) The nert Obſetion was, That it appeared upon 
the Evidence, that the Plaintiff was choſen 29 7ber An- 
no 3. and not upon the firſt Day of October, as tis alledged 
in the Declaration; and tis laid, that he was elected ſe⸗ 
eundum conſuetudinem on the firſt Day of Otober, which 
is not ſo, becauſe the Cuſlom to chooſe, 8c. is upon the 29 
Day of ber, and ſo the Plaintiff hath failed in the Cuſtom, 
foz the Day is Parcel thereof. 

Sed non allocatur z becauſe the Day is not material, foz 
that the Plaintiff bath pzoved himſelf to be choſen upon the 
cuſtomary Day, (viz.) 29 ber ; fo the Day in the Decla- 
ration is but Fozm, and being laid befoze the Action bought 
tis welt enough z but it had been otherwiſe, i the Plaln⸗ 
tiff had laid the right Day in bis Declaration, and had 
pzoven bimſfelf choſen upon a mong Dap, faz there be 
would have failed of the Cuſtom ; but here he bath pꝛoben 
bimſelf duely choſen befoze the Adlon bzought z (6 that there 
is a Difference where the Eleffton ia wong, but the Day 
laid Right, and where the Election (s Right, and the Dap 
laid Carong. 

3 (3.) The 
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(3) The next Objetion was, (viz.) Jt was alledged, 
that the Defendant cauſed the falle Return to be made in 
nomine of the Batliff, Aldermen, &c. but the Defendant 
pzoved, that it was by Conſent of ſix other of the Cozpozs- 
tion; therefoze the Action ought to de joint, and not ſeveral. | 

Sed non allocatur ; becauſe he could not pzave that this | 
Conſent was in a legal Common Council, oz that others 
of the Cozpozation were ſummoned thereto. | 

Then the Plaintiff was put to pzove that the Defendant 
cauſed the Return to be made, which he did in this Man⸗ 
ner, (vir) De pzoved that the Defendant was perſonally 
ſerved with an Alias mandamus ; and that he told the Per⸗ 
ſon who ſerved him with that Writ, that he would take 
Care a Return ſhould be made; and farther two Rules of 
Court were produced, (viz.) one fog an Attachment agatuſt 
the Defendant foz not making a Return, and the other ta 
diſcharge that Rule foz an Attachment upon [Payment of 
Coſts, and appearing to the gion, &c. 

And this was admitted ta be good [Pzoof as to that 
Matter, and the Plaintiff had a Gerdick. 

But there was the following Clauſe in this Charter, 

(viz.) That any Officer in futuro to be choſen, &. non 
diutius remanebit in officio, &c. quam infra burgum pred! 
vel libertat' & franchefias inde cum tota familia inhabitabit, 
&c. and it appearing, that the Plaintiff, when be was cho» 
ſen one of the Common Council, (out of which the Bai 
lit muſt be choſen) was a Foreigner, it was pzetended, that 
bis Office of Common Council-Pan was vad by this 
Clauſe, and ſo not qualified to be elefed Batl(ff, 

This Matter was reſerved and referred to the Opinſon Not dwel- 
of Holt Chief Juſtice, who declared his Opinton was foz {ins »ithir « 
the Plaintiff, and that this Clauſe was declaratozy of the nd Cans. 
Common Lem; and that the not inhabiting infra the Bo. to remove « 
rough, 8c. was a good Cauſe to remove a Member; but 37 but is 
that it did not ipſo facto determine his Office without an termine his 
actual Amoval; and mozeover, that the Defendant ought co. 
to have returned this ſpecial Matter, and not os be bad | 
done, (vix. ) nunquam fuit electunn.. 


" * 
0 , 


| nnen [ 10 ok == 
[ N an Action of Treſpaſs,' &c, the Defennant ofter full u & - 
Defence made, (viz.) Venit & defendit vim & injuriam ferdit vim & 


quando, &c, pleaded that the Plaintiff was an Alien, &c. — 22 
nd guande, Nc. 


Jentreer verſus Jenkins. 
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And upon a Demut rer to this Plea, it was held (11, be. 
cauſe the Defendant after he had made a full Defence bp 
the Mods quando, &c. cannot plead in Diſability, that 
the Plaintiff is an alien bozn, &c. but that in ſuch Caſe he 
ought to go no farther in bis Defence than venit & defen- 

8 die vim & injur', omitting Quando, becauſe by that Mod 
19, the Defendant hath admitted, that the Plaintiff hath a Ca. 
1 Inft. 127.6, Pacity to ſue ; and to pzove this Matter, the Caſcs in the 
Bro. Defence * QBargin were cited. 


11). 
Raft, Ent. 


111. b, 


Bridges verſus Horner. 


da Trespa 1 * &c. upon Not guilty pleaded, there was a 


with a Conti- Cerdict fo2 the Plaintiff; and it was moved in Ar- 
Werte reſt of Judgment, that the Declaration was {ll ; fo it was 
e wet fo} erecting and continuing zoo Perches of Stone Mall 
on the Soll of the Plaintiff, 2 April' Anno 2 W. & M. 
tranſgreſſion' prad' quoad continuation' muri præd' a 20 die 
Februarii Anno primo W. & M. uſq; diem exhibitionis Bil- 
lx continuando, ſo that the Continuance is laid fo2 one 
Pear befoze the Commencement of the Treſpaſg, and en- 
tire Damages being given, all is votd. | 
Sed non allocatur ;; fog this Continuando being fo} a 
Time beſoze the Commencement of the Treſpaſs, is (enfleſs 
and vold, and it cannot be intended, that any Damages 
were given fo} that Matter, which in its (elf is vold; 
therefoze the Plaintiff had Judgment. | 


The Corporation of Plymouth verſus Collings. 


In Debt for a E BT foz a Penalty of twenty Pounds, bzought by the 
certain Po- Coppozation qui tam, &c. upon a pztvate Act of Par- 
naley, che lament concerning the New River Water bzought to Ply- 
ſhall have mouth oe Anton was bjought agatnſt Collings fo; divert- 
Colts. ing the Water-courſe contrary to the Statute. 

9H.6.66. + Upon nil debet pleaded, the Plaintiffs bad a Uerdict at 
:4 #.6.13- the Amtes; and the Queſtion now was, Whether they 


10Reo"?9 Would have Colts upon a Recovery on this nem and penal 
r totam Cu- 


We 
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Rule foz Coſts; but tis otherwiſe where the Penalty is 
incertain. oz where tis given to a common Jnfozmerz and 
ſo it was adjudged upon a Recovery on a puvate Ac of 

arllament between the * Coppozation of Cutlers and Ruſ- * Mich, 

„that the Plaintiffs ſhould have Coſts, becauſe the Pe-. Willi B. K 
nalty was giden to a certain Perſon z but tis other w | 
where given to an Jntozmer. 116 


Pett verſus Inhabitants of Wingfeild. 


4 
PON a Certiorari to remove an Order ot Sefflans, Whether the 
the Caſe appeared to be thus, (viz.) A. B. was — 
bound Apprentice to T. & atcozding to the Statute, who Pecs un p- 
died within the Term, and having made his Laſt CUill, prentice 
did thereby conſtitute Pete to be his Executor, who refuſed th {be Ec- 
to receive this Appzentice, and thereupon the SeMbns his Mater. 
made an Ozder upon Pett, to take and receive the Appyen- 
tice, and to maintain him foz the Reſivue of the Term. - | 
The Queſtton was, Clhether the ' Juſtices of Pence « 8:4. 214. 
have any ſuch Power as to compel an Executor to pzovibe 
fo} the Apprentice of his Teſtator, when it doth not appear 
that he had Aſſecs, and in Caſe of an Over (as this is) the 
Executoz hath no Remedp ; but if it had been in the Caſe 
of Covenant, there the Executo might dave pleaded Plene 
adminiſtravit, and ſo helped himſelf. 
And the Court inclined againſt the Power of the Ju- 
(ices z ſed adjournatur, 


I 


The King ver ſus Rogers. 


viction befoze a Juſtice of Peace upon the Stdtute Upon « Con - 
agoinſt Deer-ſtealing, removed into B. R. by Certio- Pen Bal. 

rari, and confirmed by the Court z and now it was moved ing, the Er. 

fo Execution againſt Rogers upon this Conuialon, and he ecucion Gall 

had it by a Fieri faciasz and if the Sheriff ſhould return f. 

nulla Bona, then a Capias againſt the Bodpz quod nota ; 

and ſee the Statute 13 Cat. 2. cap. 10. 
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Buſh verſus Coles. 


enant againſt the Aſſignee of the Leſſee upon an 


Whero an (> 

_—_— Indentur t, by which the Plaintiff demiſed a certain 

ſhall amount Meſſuage to the Leſſee foz ſo many Pears (excepting ſuch 

io. Roſer- a Room), with free Liberty of Paſſage, Jngreſs. Egreſs 
nnd Regreſs, thzo' ſuch other Rooms of the d(miſed Þye- 

miſſes, unto the Room excepted, &c. 

The Leſſce aMgned the ]Izemiſſes, &c. and the 4Mgnee 
ſtopp'd the Paſſage, &c. and this was aſſigned foz Beach 
of the Covenant. | 

And after Argument it was rcſolved per totam Curiam, 
that this Exception amounted to a Reſervation, it being a 
Thing newly created, and not in eſſe befoze, ( viz.) a Map 
02 Paſſage. 

Now upon a Reſervation an Action of Covenant will 
lie, as where Rent is reſcrved Covenant will lie upon 


4% Eli. the CUozds of Reſervation, without any expyeſs (Ulozds of 
oor 553, Covenant. 


The Plaintiff had Judgment. 


Chapman werſus Derby. Hill. 3 Will. & Mar. 
| wo B. R. *. l 365 


Aſſumyſit, * of a Judgment in C. B. in an Aſſumpſit, 
and the Pro- , 
miſo woll — wherein the Plaintiff declared as Adminiſtrator to 


laid, T. S. and ſets fozth. that the Defendant ladebitatus fuit 
eidem (the Plaintiff) in ſo much Monep, by him (the De- 

1 x fendant) received to ihe Plaſntiff's Uſe, as Adminiſttatoz 

Curry verſus Of T. S. and objected, that the Pꝛomiſe was {II laid. 

> —_ Sed non allocatur; ſo the Judgment was affirmed, 


Culliford verſus Blandford. 


* 23 H.6. HIS was an Action upon the Statute * 23 H. 6. 


Al * bought againſt the Mayor of Dorcheſter, fo; a falſe 


* Return of Sir Robert Rapier to be a Burgeſs foz that Plate, 
_ whereas Mr. Trenchard wag dulp clected to ſerve in Par⸗ 


Return of a 


Member of llament. 
Parliament. 2 The 
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The Action was brought in B. R. by Bill, by a common 
Informer qui tam, &c. fo; the Penaltp of 40 J. after the 
Time given by the Statute to the Party choſen, and not 
returned, was elapſed, 7 

And at the Trial at the Niſi prius, a Caſe was made and 
ſtated foz the Dpinton of the Court of B. R. by which it 
appeared, that this Return wag made 3 March, Anno 2 
Willi, and-that the Bill was not filed within a Pear after 
the Return; but that the Latitat, which was the Pzoceſs 
on which the Defendant appeared, was (ſued out within the 
Pear after the Dffence committed; and hereupon two Que- 
ſions were made, 

(1.) Tf this Informer, to whom all the Penalty is giben 
by the (aid Statute 22 Hl. 6. is ſuch an Jnfozmer as is in 
tended by the Statute * 31 Eliz. which reſtrains Jnfozmerg * z xi: 
to exhibit their Actiong within a certain Time, (viz.) where p 
the Penalty is given to the King, then it muſt be bzought 
within two Years ; and if to the Ring and Party, then it 
muſt be bzought within one Year after the Offence com- 
mitted. 0 

(2.) It he Chould be taken to be an Inkozmer within the 
Statute 31 Eliz. then whether the Suing out a Latitat 
within the Year is a ſuffictent Commencement of the Ac- 
tion within the Meaning and Pꝛoviſo of that Statute. 

And as to the firſt Queſtion, Juſtice G. Eyre was cleat 
of Opinion, that this was Caſus omiſſus out of the Statute 
31 Eliz. becauſe here the Penalty was given neither to the 
King alone, noz to the Ring and Party, but to the Party 
himſelf alone, and therefoze he held that this Acton might 
be maintained after the Pear; but Juſtice Dolben doubten, 
&c. 

Sed per Holt Ch. Juſtice, There is a Differeqce where 
the Penalty is given to the Party alone, and none to the 
King; fo2 in ſuch Caſe 'tis clearly out of the Statute 31 
Eliz. but here by the Statute 23 H. 6. there is a Penalty 
of 40 J. given to the King, as well as 40 l. to the Party 
grieved; tis true, thry are ſeparate, but that makes no 
great Difference from a joint Penalty to the Ring and to 
the Patty; foz upon this Statute of 23 H. 6. the Party 
might have bought his Action qui tam, &c. for 801. and 
the King ſhould have a Moietpz but the other Judges 
doubted of that Matter. 

as to the ad Queſtton, thzee Judges held clearly, that 
the Suing out a Latitat within the Pear, was a ſufficient 
Commencement of the Suit to ſave the Limitation of 

H h Time, 


4 
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Time, becauſe the Latitat is the Oziginal of B. R. and 
Noy 11, map be continued on Recozd as an onginal Crit, &c. and 
11 Rep.65.6. tt hath been avjudged, that the Suing out a Latitat with 
4% Els iin the Time, is ſufficient to pzevent the Incutring of the 
1 Sid. 53, 60. @tature of Limitations. 

Sed per Holt Ch. Jaſtice, This Acton is foz a Penalty 
given by a Statute, fo2 which the Plaintiff might have 
tzought an Acton of Debt by Dziginal in this Court, be. 
cauſe the Statute gives the Adlon; and there is a Diffe. 
rence between a Civil action and an Actton given by a 
Statute, kon in the firſt Caſe the Suilng out a Latitat within 
the Time, and continuing it afterwards will be ſuffictent ; 
but in the other Caſe, if the Party proceeds by Bill, he 
ought to file his Bil! within Time, that it may appear fo 
to be upon the Reco2d it ſelf. 

But the Plaintiff had Judgment, and afterwards a 
Weit of Erroz was bzought. 


„ Parker verſus Harris. Mich. 


3 Will. & Mar. 
B. R. Rot. 27. 


Ionian RROR of a Judgment in C. B. where the Caſe was 
1 as followeth : 
i Salk. 2622 FF Harris bzOught an Action of Debt againſt Parker, and 


27 declared upon two Demtſes of one Meſſuage, two Gar- 
bundlen ra- Nen, Kc. and [aſd the firſt Demiſe 1 May. 35 Car. 2. 
1am of 18]. of the Pzemiſſes ſituate, lying and being in & ſuper accli- 
per nm, * vitater de Hampſted (Anglice, the Riſe of Hampſted- hill) 
ſervation Habendum fo} (even Pears, from 25 March befoze, ren. 

ming 181, per Annum Rent, payable quarterly, and lafd 
the ſecond Demiſe de al. meſſuagio ſcituat. ut ſupra, upon 
the fame 23 March, Anno 35 Car. 2. Habendum ad volun- 
tatem & quamdiu ambabus partibus placuerit reddendo the 


Rent o: Sum of [awful Yoney of England, ad ratam, 


Anglice, after the Rate of 181. per Annum, during the 
Contimuante of the ſaid Demiſe laſt mentioned, and fo? 
99 l. Rent arrear upon the ſeveral Demiſes, &c. this Ac- 
tlon was now bought. 
The Defendant pleaded, that tempore dimiſſion. prædict. 
ſuperius fieri ſuppoſit. the Plaintiff nil habuit in tenemen- 
tis pradidis cum pertinen. unde ſupponitur dimiſſion. ill. 
Heri & hoc, &c. | 
The —— replied, quod diu ante tempora prædict. 
ſeparal. dimiſſionum, &c. ſcilicet 13 die Novemb. * 26 
2 r. 2. 
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Car. 2. the Lord Wotton demiſed to Harris, one Piece 02 
Parcel of Land, together with an ancient @eſſuage a 
Barn thereon, being in Hampſted prædict in Com prædict, 
unde the Pꝛemiſſes in the Declaration are Parcel, Haben ; 
dum ko 41 Pears, (the Lord Wotton adtune & ibidem ha- 
ben plenam poteſtatem jus & titulum to make the ſaid'De- 
miſe foz 41 Pears,) per quod the Plaintiff entered; and 
was poſſeſſed, and being ſo poſſeſſed 1 die Maii ann. 33 
Car. 2. dimiſit ten ta prædicta in narratione mentionat mo- . , be 
do & forma prout ſuperius narravit * & hoc parat eſt veri- ought to 
ficare unde petit judicium, have con- 

cpon a general Demutrer to this Replication, the du Cen. 
Platnriff had Judgment in the C. B. and now the Erro2s try. 
aſſigned were as follow: | WEL 

Chat the Reſervation of the Rent upon the ſecond 

Demiſe, (viz.) ſecundum ratam 181, per ann. was a vold 
Reſervation, becauſe it would be a Beang to multiply A. 
#tong without Number, foz that the Leſſee might bung an 
Action of Debt foz Rent foz every Pour, there being no 
certain Time oz Day appointed foz Papment. LANG 

(2.) That the Venue lald, (viz.) ſuper acclivitatem de f genes is 
Hampſted Hill is naught, becauſe acclivitas ig not a Place not « Place 
from whence any Venue can ariſe, | arg Pons 

And afterwards in Michaclmas- Term following, the ar. 
Judgment was reverſed foz the Errozs afozeſaly, but moze 
eſpecially fo2 the firſt Erro ; fo2 the Court held ſuch a gene- 
ral Reſervation of Rent to be vold foz the Reaſons 
ſupra. | | 16d) ig {> ounOnt 

But then it was fnſiffed- foz the Plaintiff, That the Thing, and 
Judgment might be reverſed quoad the ſecond Demiſe, an. c«on0: bo 
ly, and that it might be affirmed quoad the firſt. Demiſe ene an 
which was well latd. . „as = Part. 

Sed per Curiam, the Judgment is an entire Ching, Rep Cod- 
and therefoze {t could not be reverſed, in Matt, ang ähm - z, 
ed in Part; but it tis erroneous as to any Part, the en- 
tire Judgment muſt be reverſed ; and lo it was in this Cale. 

+ #9 - 4 2.3 TTX „eine! 


Rogers werſus Cook. 3 


9 - i mn 


| ' $4 i123; ON 8 45 1665 | 4% to 3 

6 by - Plaintiff bzought an anton on the Caſe as Admi- le he. 
1 niftrator, and declared on4 ſeveral Pzomiles, of which ane be 
3 were lald to be made to the Jnteſtate, and the 4th. was joined in one 


a general inſimul computaſſet between the Plalntick and the an e 


Dekendant, ok Matters in the Plaintiff's own Right 
Hh 2 The 


C 
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The Defendant after an Jmparlance pleaded a frivolous 
Plea in Abatement, and thereupon the Plaintiff de murted. 
And upon opening the Cauſe, the Court ex officio a. 

bated the Bll, kon that it appeared on the Reco2d it (elf, 
that the ſeveral Demands in the Declaration were incom. 
patible, and would not be joined in one and the ſame fAﬀton, 
fo} it requires ſeveral Judgments, and of diſtint Natures, 


Howard verſus Pitt. Trin. 4 Willi. 


1 Salk. 261, Reſpaſs againſt five Defendants, and likewiſe againſt 
— tt, and the Plaintiff recovered 15001. Damages; 
rorin che the Dekendants within the Pear bzought a CUrit of Erroz 
Exchequer- in the xchequer Chamber, which depended there almoſt thzee 
Chamber Peats, and within that Time thzee of the Plaintiffs in Et⸗ 
by the Deach ko; died, (0 that the it it ot Trroz was abated; and there- 
ot the Plain- upon the Plaintiff Howard {immediately took out a ſpecial 
writs K. Capias (reciting the Matter afozeſaſd) againſt Pitt and the o- 
mitte: muſt ther two who lurvibed ; and thereupon Pitt was taken in 
de eniered, Execution. 
the Plainin And now the Court was moved fo} a Superſedeas to the 
muſt ſue Cpectal Capias, fo; that the Pꝛoceſs was (rregular, 
forth « S, (.) Becauſe the Ca. ſa, contains in it ſelf ſuMcſent 
Matter to found a Superſedeas, fo} it recites the Judg:- 
ment to be obtained thꝛee Bears paſt againſt the Defendanc 
Pitt and five others, and that a Crit of Etro; was bzought 
on that Judgment, and that three of the five Plaintiffs in 
Error were dead, by which the tit ot Erroz abated; and 
that Pitt and the other two ſurvived, lo the Execution went 
again them, &c. 

Now by this it appears, that the Plaintiff ought to ſue 
out a Scire facias to revive this Judgment befoze be can 
take out any Execution thereon, becauſe he hath ſhewn that 
the Judgment was obtained almoſt three Years ſince. 

See lſam's (2.) he Ca. a. ought to be joint againſt all ſix Defen- 
Tad. 47.“ dants, becauſe the Judgment is jotnt, 02 at leaſt a $ci' fa 
Sid. 351 Ought to be ſued againſt the Survivors, 
Where tho 3.) That no Executton can go out of this Court, be- 
Court of cauſe there is no Remittitur entered on Recozd; and until 
ma cer a ttth Remittitor is entered, the Recozd remains in the Ex- 
Resin , chequer Chamber, notwithſtanding the Abatement of the 
ere not. IAtit of Erroz, and by Conſequence this Execution 18 
without Clarrant, foz there ts no Reco2d of any Judgment 
now remaining in this Court. Dn 


3 
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On the other Side it was ſaid there was no Occaſion of Econcra. 
entring a Remitticur, becauſe the CUrit of Erro being a- 
bated by the Death of thzee of the Plaintiffs in Erroz, there 5 
was nothing of that Matter remaining in the Exchequer- . 4. 14 
Chamber; and that there is a Difference in the Pzactice 
where ſuch a CUrit of Erroz is diſcontinued, and where 
tis abated by Death; fo in the firſt Caſe tis uſual to en- 
ter a KRemittitur, becauſe the Diſcontinuance is Matter 
which appears to the Court of Exchequer-Chamber ; but 
the Death of the Parties doth not, and therefoze in ſuch 
Caſe, that Court will not enter any Remitticur upon their 
Recozd; and this was compared to a{[CUrit of Ertoz in 
Patllament, which by the Diſſolucton thereof is abated z | io? 5. 
and this Court map pzoceed to Execution afterwards with» W. jones 66. 
out any * Remittitur. 1 Roll. 19. 
adjudged that the Execution in this Caſe map be taken J, 36. 
out without any Sci. fa. to revive the Judgment, becauſe the 
Defendants had continued the Suit by bringing a Writ of 
Error, and the Plaintiff was within the Pear after the A- 141 H. 7. 
batement of the CUrit ok Erro, and as to that Matter . Rol. Abr. 
the Caſes in the 7 Margin were cited. 899. 
That tis neceſſary a Remittitur Would be entered to war- * C7. 364. 
rant the Execution from B. R. and a Dap was given to vel. ). 
the Plaintiff to pzocure it to be entered; fot (f it appeared 3 Cro 891 
in the Recozd, that a Remittitur was entered, the Court 
would not examine into the Time of (ts Entry; Quod 
nota, | | 
At another Day the Plaintiff (nfozmed the Court that be 
could not pzocure the Clerk of the Errozs to enter a Re- 
mittitur, and therefoze it was moved, that tho' the Exe- 
cution is erroneous, pet that the Court would not ſuper- 
ſede it, but put the Defendant to his new Writ of Erroz, 
as in Winch, Rep. ico. 
Sed per Curiam, Clnleſs a Remittitur is entered, the 
Plaintiff muſt ſue out a Sci. fa. Adjournatur. 


Frederick verſus W Trin. 4 W. & M. 
B. R. 


Where Ac- 
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Cale, 5 Rep. 


of Churches 


mon Law, a 
( onfolidati- 


ries continue 


The Defendant pleaded in Bar, That poſt confectionem 
ſcripti obligatorii prædict' & ante prædictum decimum 
diem Martii in conditione prædict' ſpecificat' ſcil't 20 die 
Septembris, &c. iple idem (the Defendant) ſolvit eidem 
(the Plaintiff) 1001. in parte ſatisfactionis denariorum 
præd' in conditione prædicta ſpecificat' & idem (the Platn- 
tiff) adtunc & ibidem habuit & acceptavit de & ab eodem 
(the Defendant) diverſa mercimonia & merchandiſas per 
ipſum (the Defendant) pro eodem — Plaintiff) ante tem- 
pus illud empt' & provis. in plena ſatisfactione & exonerati- 
one reſidui denariorum prædict' 

And upon a Demurrer to this Plea it was adjudged 
Ill, becauſe the Defendant did not plcad, that he gave the 
Wares in full Satisfaction, but only that the laintiff accept- 
ed them in full Sattsfa#ton, which cannot be, unleſs the 
Defendant gave them ſo; that Purpoſe. 


Felldown werſius Beale. Paſch. 4 Willi. B. R. 
Rot. 208. 


PON a Declaratfon in a Prohibition, and a Demur 
ter thereunto, the Caſe qppeared to be thus: 

I. That the Pariſh Churches of St. Maurice and St. Ma- 
ry Kalendar in the City of Wincheſter were united con- 
currentibus hiis, &c. by the Statute 17 Car. 2. cap. 3. and 
the Church of Se. Maurice appotuted to be the pzeſentative 
Church; afterwards the Pariſh Church of St. Mary Kalon- 
dar was demoliſhed, and Honſes bullt on the Gzound where 
that Church ſtood, | 

The Plaintiff Felldown was an Jnhabſtant within the 
Limits of the old Parich of St. Mary Kalendar, and not 
within the Limits of the Pariſh of St. Maurice; and now 
the Queſtlon was upon a Libel erhibited agatnſt Felldown 
in the Conſiſtoy Court of Wincheſter, foz refuſing to 
contribute to the Repairs of the Church of St. Maurice; 
and upon a Demurrer toa Declaratton on a Prohibition, 
(Ulhether this Union of Churches was ſich an CInton of 
the Pariſhes, ſo as to make thoſe who were Jnhabitants 
within the 'Limits of St. Mary Kalendar, and without the 
old Bounds of St. Maurice, chargeable and contributozy 
to the Repairs of the Church of St. Maurice. 


EE And 
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: And it was argued fo2 the Plaintiff, that an Union of 
Churches intended no moze at Common Law than a Con- 


ſolidation of the Tithes, but that the Bounds thereof con- * 42 £43. 5. 


tinued diſtinct as befoze the Anton; foz an Anton is al- ya Py 


ways with Reſpect to and fo2 the Benefit of the Parſon, Hob: 57. 
and not to confound the Diſtinction of Pariſhes, but that 1 2. 
they (hall rematn “ ſeparate to all Purpoſes, notwithſtand- +. N. b. z. 
ing the Anton; and beſives, tis provided by the ſald Sta- (ro. zoo, 
tute 17 Car. 2. that the Pariſhes (hall remain lepatate. 0 425 
But on the other Side it was argued, that this was a 
different Caſe from that in Hob. 67. koz that was where 
both Churches were in Being, and ſo remained after the 
Anton; but here one Church was demoliſhed and gone, ſo 
that if the Plaintiff ſhould not be contributozy to the Re- 
pairs of the Church of St. Maurice, where he bath all Pa⸗ 
rochtal Pubileges, (viz.) a Seat in Nave Eccleſiæ, Chriſt- 
ning, Burial, &c. he will be diſcharged from a Contribu⸗ 
tion to the Repairs of any Church whatſoever z and + tis t 211.6. 
unreaſonable that he ſhould have the Benefit of the Church 3 
in Conjunction with the reſt of the Parichloners, and at 
their Charge. 
And therefoze the Pꝛobiſo in the Statute 17 Car. 2. muſt 
be intended to ertend only to ſuch Caſes where both 
Churches remain and are in Being after the Anton; and 
if (o, then tis not reaſonable that the PPariſhioners of one 
Church ſhould contribute to the Repatrs of the other 
Church, becauſe they are chargeable to the Repairs of their 
own Church. 
But the Court inclined to continue the Pꝛohlbitton fo? 
the Reaſons ſupra. 


The King werſ#s Inhabitants of Hermitage & al. 


Ta Trial at Bar in B. R. Hill. 3 W. & M. the Caſe 
was: Where a 
fl. A Diſtringas and Jnquiſition was returned at the Pro. Preſeriprion 
ſecution of one Micoe, upon the Statute of Weſtm. for an eee 
throwing down Encloſures noctanter; and by the Inquiſi. fendant fail- 
tion it was found, that 100 Perches of Hedge, 100 Perches > 
of Pale, 10 Stiles, and 20 Gates of the Jncloſure of 300 J Car | 
Acres of Land, called Hermitage Common in Dorſetſhire, Ns 
were deſtroyed, and that Micoe the ]P2oſecuto2 had a Term sid. 107. 
fo2 Pears therein, and was thereby damnified 360 1. and „rde pie. 
farther, ing and Iſſue. 


* 182. 
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farther, that the Aillages of Hermitage, Holneſt, Hilvill, 
Hartley, Mintern Magna and Midlemarſh were the Vills 
next adjicent, | 

Thereupon the Jnbabitants of theſe Clillages appeared 

and pleaded thus: 

(1.) fl. The Gut of Holneſt pleaded, that A. and B. the 

. Servants of the P2oſecutoz, committed this Fact ſecretly, 
and with the Puvity and Colluſion of their Maſter the 
[Pzoſccutoz, and traverſed, that Malefactores ignoti did it 
prout in the Tnquiſition, and Jſſue was taken upon this 
Traverſe, 

(2.) Che Jnhabitants of Hermitage pleaded, that the 
Mano} of Fordington in Dorſetſhire ts Parcel of the De- 
meſnes of the Dutchy of Cornwall, and that the King, 
&c. was (eiſed of that Mano; in Fee, as Parcel of the ſaid 
Dutchy, and that Hermitage Common in qua, &c. was 
Jaarcel of the (aty ano}; and that all the Tenants of 

any Tenements held of the ſaid Mano, lping in the Gilt 
of Hermitage, have Time out of Mind had Common of 
Paſtut e fo} all their Cattle levant and couchant, &c. at 
all Times of the Pear, in Hermitage Common, and that 
the ÞPoſecutoz de (un tort had encloſed it, ſo as they could 
not enter, &c, and had not left them ſufficient Common; 
and Jſſue was taken upon this Preſcription modo & for- 
ma, &c. 

(3-) The Jnhabitants of Hillvill and Hartley join in 
their Plea, which was much the ſame as pleaded by Hol- 
neſt, and Tſſue thercon, ut ſupra. 

(4.) The Jnhabitants of Mintern and Midlemarſh like- 
wiſe join in their JÞlca, that the afozeſatd A. and B. the Ser⸗ 
vants of the Pyoſecutoz, did the Fad, and that an 'Jndict- 
ment was pzeferred againſt them at the Quartcr-Sefſtong, 
within a Pear atter it was done, which AndiXment was 
tound. and that the Pꝛoſecutoz had Notice of it. 

To this Plea there was a Demurrer. 

(s) Then they all join and plead, that the Damages 

14 found by the Inquidtton are unreaſonable and exceſſive, 

vt and that Micoe the ]Pzoſecutoz did not ſuſtain Damages in 

I" ea parte ultra quinq; libras & de hoc pon. ſe ſuper pa- 

0 triam, &c. | 

And upon Evidence at the Bar, theſe Things appeared, 

Firſt, That all the Tenements in Hermitage, unto 

which the Common of Paſiure was claimed, were hereto- 
ſoze Parcel of the Abbey of Sarum, and that by the — 
2 ution 
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lution of that Abbey the ſome come to H. 8. befoze the 


wiſe at the ſame Time tn the PoſſeMon of H. 8. for Want 
of a Duke of Cornwall ; and hereby an Unity of Poſſeſſion. 
both of the Tenements to which the Common of Paſture 
appertained, and alſo of Hermitage Common. the Place 
where the Common of Paſture was to be had, was at that 
Cime in King H. 8. 

And it likewiſe appeared, that the Tenements in Her- 
mitage were granted to the ſeberal Tenants after the Uni- 
ty of poſſeſſion ; and hereupon the Counſel foz the Pole 
cuto2 inũſted, that by this Unity the Preſcription was de- 
ſtroyed, and the Common of Paſture quite extinQ. 

But after much Debate it wag unanimouſly reſolved per 
Hole Ch. Juſtice, and the whole Court, that this was not 
ſuch an Unity of Poſſeſſion as w.uld deſtrop the Preſcrip- 
tion; fo2 though King H. 8. had an Eſtate in Fee in the 
Lands a qua, and alſo in the Lands in qua, pet he had 
not as petdurable an Eſtate in one as he had in the other; 
fo2 the Quality of the Eſtates differed, becauſe in the Ma⸗ 
no2 of Fordington, which was Parcel of the Dutchy of 
Cornwall, and in Hermitage Common in qua, &c. which 
was Parcel of that Banoz, King H. 8. had only a Fee deter- 
minable on the Birth of a Duke of Cornwall, which is a 
baſe Fee; but in the Tenements in Hermitage, Parcel of 
the Abbey a qua, he had a pure Fee-ſ\mple indeterminable 
jure Coronæ, and thcrefoze an Unity of ſuch Eſtates works 
no Extinguiſhment; ko; where an Unity of PoſſeMon doth 
extinguiſh a pzeſcriptive Right, tis requiſite that che Par 
ty ſhould have an Eſtate in the Lands a qua, and in the 
Lands in qua, cqual in Duration, Quality, and all other 
Circumſtances of Right. 

Farther, upon Evidence it appeared, that the Tenants 
of Tenements in Hermitage, had Time out of Bind, Com- 
mon of Paſture in Hermitage Common fo; all their Cattle 
levant and couchant, &c. at all Times in the Year (Sheep 
only ercepted fo2 a certain Time). 

nd upon this it was reſolved by the Court, that they 
had fatlcd in their Pzeſcription, and that the Evidence 
would not maintain the Plea, fog that was foz Common 
foz all Cattle, &c. at all Times in the Year, when by the 
Evidence it appears, that Sheep were excepted fo; ſome 
Time in the Pear; therefoze the Pꝛeſcription ought to have 
been ſpecially pleaded, with 11 Exception. X 
t 


Birth of Ed. 6. ſo that the Dutchy of Cornwall was like- | 


| 


P 
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It allo appeared upon the Evidence, that no moze than 
2 Petches of Pedge and Fence, and 9 Gates, and 3 Stiles 
were deſtroyed and pulled down, tho' the Jnquiſition hay 
found 100 Perches, and 20 Gates, and 10 Stiles pulled 
down. 

Put per Curiam, this Matter cannot be inqutred into 
becauſe the Defendant hay not traverſed the Mumber, and 
ſo that was not in Iſſue; quod nota, ko; it was an Over. 
fight in the Pleadet. | 

Upon the whole Matter, the Jury gave their Cerdif foz 
the Pzoſecutoz, becauſe the Defendant had fatled in big 
Puſcription fo; Common, which was the pzincipal Mat- 
ter relied on, and »0 1. Damages againſt the Defendants; 
and thereupon a Crit went out againſt them to levy the 
Fences, and to repair, &c. 

Pur this Cervict was moze beneficial to the Defendants 
than if (t hay been found foz them, becauſe the ]Pzoſecuto? 
paſd the Jury 631. who came up (rom Dorſetſhire in dety 
bad CUeather, and the Repairs which the Defendants 
were to make good would not amount to 10 J. and by a 
Rute of Court Niſi prius, Coſts were to be pald by both 
Sides by Conſent. 

Quzre, It any Coſts ought to be paid by the Deren. 
dants in this ſpectal Caſe, foz the Statute of Weſtminſter 
doth not mention any Coſts, and this is upon Traverſes 
of Jnquifitions: This Point was larted and moved to the 
Court, dut no Reſolution thereon, becauſe the Court held 
that the Parties were concluded by the afozeſatd Rule 
made by Conſent, 
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4 Willi. & Marie, B. R. 


Butcher verſus Porter. Hill. 4 W. & M. B R. 
Rot. 292. 


RIT of E a Judgment in Replevin, 
in Windſor Court, where the Defendant hay ftr oft 
pleaded in Bar, that the Property of the Bond, 0% 
Goods taken was in a Strenger, and not uy oi 


Plaintiff, well 


in the in Bar and 
To this Plea there wag a Demurrer, ſuippoling it ought not in A- 


to have been pleaded in Abatement, and not in — and ba tomont. 

the Judgment was there given, that the Piea was g 
And now the Plaintiff in Erroz objected, that the 325 

ment given in Windſor Court, was inkozmal and meh, 

it being quod querens nil capiat per narrationem ſ n. in · 

ſtead of querelam ſuam. 
(2.) Exception was, That the Judgment was puta 

and defective, fo it was only, that querens ſit in mi * 

dia, when it ought to t quod querens & * plegit ſui de pro- —ů 2 

ſequendo ſint in miſericordia. 1111 1 was Right, 


Pledges are only Sureties to the King, for the Plaint' Amerciament, and ought not to 
be amerced themſelves. 4 Inſt. 180, 596 Plowd. 374 9 7, Raft. 


Ent. 337. 4. 562. 570. Co. Ent. 589, $91, 395. 4 


(3) Exception, That this Plea of Pyopertp ina Stn. | 
not in s 0 * at 


ger, is a Plea in Wan 
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if good in Bar, the Defendant ſhould have made an Avowzp 
„Roll. Abr. pro Retorn' habend' which he hath not done, and koz this 
433, the Caſes in the“ Margin were cited. 
ro Keton (4.) Exception, Jt appears upon the Recozd, that the 
Aver' placi- Paint was levied befoze the Taking the Goods; and 
% U 6.3 terefoze the Judgment ought to have been againſt the 
J. 6. 3. Plainteff, quia querfla\inſufficien' in Lege, and not quia 
plęeum ſufficiens, &. { I PLY 2 
„ich per Cutiam,® a8 te the dtt᷑ and laſt Exceptions thep 
are good, and the Judgment foz the Reaſons ſupra is erro- 
ncous; and therefoze the Court would have reverſed it, but 
that ſuch Reverſal would be no Advantage to the Plaintiff, 
becauſe upon the Reverſal of an erroneous Judgment, thts 
Court muſt give ſuch a pzoper Judgment as they ought to 
have given below, which is, that the Platnt (all abate, 
and that the Defendant have a Return of the Goods, and 
this becauſe it appears, that the Plaint was lcvied befoze 
the Platatiff had any Cauſe of Action. 
as to the ſecond Exception the Court did not take any 
Notice of it. | 
And as to the third Exception they held, That the Plea 
was well pleaded in Bar; and Holt Chief Juſtice remembered 
* Vent. 448 © Cole adjudged between * Wildman and North, whetetn 
8. C. tze Defendant in Replevin pleaded — — in himſelf} in 
1 E.. 92. Bar to the Aﬀfon, and there per Hale Chiet Juſtice; it dught 
to be ſo pleaded; and not in Abatement ; and farther, that 
ſuch Plea in Property in b(mſelf, did not amount to the 
general Iſſue of non cepit. | | 
And it was agreed in that Caſe by the whole Court, that 
Pyoperty in a Stranger might be pleaded either in Bar 02 
Abatement at the Elefton of the Pleader. 

Reſolved in the Caſe at Bar, That where the Defendant, 
in Replevin pleads P2operty in himſelf, oz in a Stranger, 
there he need not make any Avowry pro Retorn' habend', 
becauſe the Plea it ſelf doth compzehend good Cauſe foz a 
Return, fince the Plaintiff hath no Property. 

And the Difference ig where the Plea goes to the very 

Point of the Crit as here, and where tis only collateral 

Matter, as Priſt in auter lieu, fog there a Suggeſtion muſt be 

\ Crs. 519, Wade in Nature of an Avowyp-pro Retorn' habend”, becauſe 

« Roll. Rep. the Plea in it ſelf doth not contain any Matter for a Return, 
64- for tho' it may be true, yet the Taking may be tortious. 

„ee the de Judgment ſupra was reverſed, and a new * Juvg- 

Form of ſueh ment given, (viz) that the PJaint ſhould abate, and that the 

«Judgment Defendant ſhould have a Return, &c. Quod nota. 

| 2 


in Raft. Exv. 
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Gree verſus Oliver. 4 W. & M. 


Hls was an Ejecment tried befoze Hole Ch. Juſtice, where the 

at the AMſes in Exon' upon the Demiſe of —— Heir was 
Mapowder, and upon the Evidence, the Caſe was ap fol- ngen 5, 
loweth : Anceſtor, 

{7 Iſaac Burch the Father died ſeſſed in Fee of the Landg 

now in Queſtion, after whoſe Death Anth. Mapowder, the 
Leſſoz of the Plaintiff, filed an oziginal CUrit upon a Bond 
of 8ool. againſt Iſaac Burch his Son and Heir, and had 
Judgment thereon in Trin. Term, 2 Jac. 2. by Default , 
and thereupon a general wan, iſſued againſt all the 
Lands and Cenements of Iſaac Burch the Son and Heir, bp 
which a Moletp of all his Lands in general were extended 
and delivered to Mapowder, which was his Title. 

The Citle of the Defendant was like wile by a judgment 
obtained upon a Bill filed in B. R. in Hill. Term, 1 & 2 Jac. 
2, which was precedent to the Judgment of the Leſſo of the 
Platntiff; and this was upon a Bond fo2 1001. to which 
the Þetr pleaded Riens per deſcent præter the Lands in 
Queſtion z; and thereupon Oliver the now Defendant took 
his ſpecial Judgment agafnit the Aﬀets confeſſed by the 
Þeir; but this was ſubſequent to Mapowder's Judgment, | 
(viz.) in Trinity-Term, ann. 3 Jac. 2. and hereupon the 4 
now Defendant Oliver had an Extendi facias of the whole | 

Lands tn Queſtion, and was put in Poffellon of the whole 
nt —. Evidence the Queſtion was i 
nd upon this nce the n | 
fl. N a Judgment againſt an Heir upon Ake, conſeſed, 
ſhall bind the Lands from the Time of the Judgment given | 
onlp, ot elſe ſhall relate to the Time of the oziginal Welt oz | 
ed. | 8 4 
And per Holt Ch. Juſtice, This ſpecial judgment againſt 1 Med. 133. 
the Aſie only, ſhall have Relatton unto, — dind from the 1 
Time of the Filing the 0ziginal Crit o Bill. | 14 
That the Filing a Bll in B. R. was as effectual fox this | | 
Purpoſe as an original Writ ; therefore the Defendarit Oli - | 
ver's Bill being precedent to'the Idgnient of Mapowder | 
(Lefſoz of the Platntiff,) his Title muſt have the Precedency, 1 
fo} Mapowder could give no Account of the Time of filing 


bis Dziginal. 
wder's original Writ was atuallp 


But admitting Ma 
filed befoze Oliver the nt's Bill, pet his (the Defen- f 
| dant's) | ? 


— eng. _ 
— 2 — 2 — 


— 
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cap. 6. any Perſons, for whoſe Lives Eſtates are granted, abſent 
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dant ) Title will be good againſt Ma powder, becauſe the 
udgment under which be (Mapowder) claims, is a general 
udgment againſt the Heir, and the Execution a general 
and common Execution by Elegit, and not againſt the AC- 
ſets only by wap of Extent. 
And ſuch a general Judgment will not operate by way of 
Relation to the Oziginal, but binds only in common Caſes 
from the Time of the Judgment given. 
The Plaintiff was Noncutt. 


Holman werſus Exton. Exon Summer Aſſiſes, 
4 W. & M. coram Holt Chief Juſtice. 


If « Perſon * Eſectment the Cale was thus: 
— him- f. John Gifford was ſeiſed in Fee of the Lands in 
Year. avs Queſtion, and made a Leaſe in Reverſion to Lewis Davells 
no Proofcan 0} 9g Pears to commence after the Deaths, 02 other ſooner 
— 2 Determination of the E ſlates of John Davells the Father, and 
live, w John Davells the Son, who had then a Leaſe in PoſſeMon 
hall be pre- Fog 99 Pears, if they 0} either of them ſo long lived, 
Den“ ee The Plaintiff poſitively pzoved the Death of Jobn Davells 
the Son; but as to the Father, the Pzoof was, that he had 
— 4x " and no Body had heard of him foz 15 
ears laſt paſt. 
And upon an Objection, that this laſt Pꝛook was inſufM- 
- Cſent, it was beld clearip by Holt Ch. Juſtice, upon the 


% car. Petuſal of the * Statute, by which tis enacted, That if 


themſelves 7 Years together, and no evident Proof be made 
of their Lives in any Action commenced by the Leſſors or 
Reverſioners for Recovery of the Tenements, they ſhall be 
accounted as Dead ; that this Caſe is within that Statute, 
_ becauſe Lewis Davells the Leſſoz of the Plaintiff bad a 
Term in Reverſion in the Lands, and ſo was a Reverſioner 
within the derp Letter of the Statute, and he held that a 
Remainder Pan was within che Equity of that Law. 
Clberefoze in the pzeſent Caſe, the Defendant being not 
able to pzove that John Davells the Father was alive at any 


Time within ſeven Pears laſt paſt, 
The Plaintiff had a Gerdict. 
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Hilman & Ux. verſus Hore. Trin. 4 Will. & 
| Mar. in B. R. Rot. 


EBT ſor Rent, in which the Plaintiff declared Where the 
D upon a Leaſe by Jndenture made between the ee Bu 


latntiff and the Defendant, upon the 29th here nor. 


D 


ay of January, Anno 36 Car. 2. Habendum 
foz fozty Pears, to commence from the 30 Dap of May next 
befoze the Date, &c. rendzing Rent, by Uirtue of which 
Leaſe the Defendant entered and was poſſefſed, &c. and foz 
fix Pears Rent in arrear this Aﬀion was now bzought. 


The Defendant pleaded in Bar, that befoze the Paking 
the Leaſe in the Declaration ſet fozth, the Plaintiffs (be- 
ing poſſeſſed of the Pꝛemiſſeg foz a Term of ninety-nine 
Pears) made a Leaſe thereof by Indenture, (viz.) 3 Maii, 
35 Car. 2. unto one William Northmore ko; fozty Pears, 
to commence pzeſently, by Airtue of which Leaſe, the ſald 
Northmore, (befoze any Rent became due on the Leaſe, in 
the Declaration ſet fozth, (viz.) 1 die Maii, Ando 36 Car. 
2.) entered, and was poſſeſſed, and alledged in Fact, that the 
ſaid Leaſe made to Northmore, was fill in Being, and 
not determined, by Reaſon whereof ſhe (the Defendant) 
ſtood liable to the Action of Northmore, fo} all the Jſues 
and Pꝛoſits of the Pzemiſſeg by her had and received. 


And upon a general Demurrer to this Plea, the Que- 
CUhether 


fon was: 


| 
' 


re 
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Whether the Defendant was eſtopped by the Indenture 
to plead this 1Ilcaz and it was inſiſted fo; her, that ſhe was 
not eſtopped, becauſe it appeared on Recozd, that an inte- 
reſt did paſs to het by this Indenture from the Plaintiftg, 
(viz.) a good Leaſe in Reverſion fog one Pear, after thirty- 
nine Pears (which was the Reſidue of Northmore's Term) 
determined ; and that it is a Maxim in Low, that a Deed 

* i lnt.47.6. Cannot opc rate th o ſeveral Mays, (viz.) by paſſing an In- 
ro. Elia. tereſt, and alſo by Concluſion; but that it any Intereſt 
Brereton e Paſſes by the Decd, the Eſtoppel is taken awoy; and oz 
Evans, this [Purpoſe the Caſcg in the“ Margin were cited. 

Sed per Curiam, The Defendant is eſfopped to plead the 
Matters ſupra, and there is a Difference where the Inden. 
ture immediately poſſeth ſuch an Intereſt as was intended 
by the Parties; and afterwards by ſome Matter ex poſt 
facto, that Jntcreſt is determined by an Extinguiſhment of 
the Eſtate of the Leſſoz, out of which the Leaſe was de- 
rived, there the Partics are not eſtopped to ſhe the ſpectal 

Oz in Caſe where a Leaſe is made to A. fo fozty Pears, 
who enters, and the Leſſoz enters and turns him out, and 
then makes a Leaſe of fozty Pears to B. who enters, and 
then A. the firſt Leſſee re-enters, and both theſe Leaſcs are 
by Jndenture in this Caſe B. in an Adton of Debt bzought 
ogainſt him fo} Rent rcſerved on his Leaſe, map plead the 
whole Truth, and is not eſtopped ; becauſe ſuch an Intereſt 
paſſed by the Indenture as was intended, (viz.) a Term foz 
foztyp Pears, but the Leſſoz's Eſtate, out of which that Jn- 
tereſt was derived, being by Diſſeiſin, was by the Re-entry 
of A. determined, and by Conſequence ſo was the Term aut 
of which it was derived. 

1 Leon. 33 Nota Jn the Caſe at Bar, if the Leaſe to the Defen- 
Fiowd 421 4, dant bad been by Deed Poll, oz by Parol, the Plea ſupra 
433- mich Yad been a good Bar. 


v. Stapleton. 


Chapman & al' verſ#s Butcher. Mich. 4 Will. 
& Mar. B. R. See antea Porter verſus Butcher. 


The Condi. HE Plaintiffs being late Baſliffs of the Bozough of 
— - 218] New Windſor, bought an Action of Debt on a 
plevin, good. Bond of 200 1. againſt the Defendant, who craved Oyer of 
the Bond and Condition, upon which it appeared to be a 
Bond taken by the ſa(d Batliffs of; and from the Defen- 

dant and one Piles, upon a Replevin. © 
1 e 
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The Condition was, that if the above - bounden Jobe 
Butcher, do and ſhall proſecute and follow, with Effect, his 
Suit commenced in the Court of Record of the Borough of 
New Windſor, againſt Thowas Porter, for the unjuſtly Taking 
and Detaining the Goods and Chattels of the (aid John 
Butcher, (vix.) at New Windſor, within the ſuriſdicion of 
this Court, and do and ſhall make Return of the ſaid Goods 
and Chattels, if a Return thereof ſhall be adjudged by Law 
yer him, then this preſent Obligation to be void, or 
elſe, Oc. 

And after Oyer the Defendant pleaded, that he had p20- 
ſecuted the Suit in the Court ot Windſor, with Effect, ita 
quod judicium ſuperinde habitum fuit, but that he (the De⸗ 
fendant) brought a CUrit of Erro2 thereon in BB. R. where 
the Judgment was reverſed, as by the Reco2d it appears. 

The Plaintiff replied Proteſtando, that the Defendant 
did not pzoſecute his Suit with Effect, pro placito dicit, 
that the Judgment below was, that Porter, the Defendant, 
ſhould have a Return, and that befoze any Return was 
made, the Defendant brought a CUrit of Ertoz, upon 
which the Judgment was reverſed z but that it was then 
farther adjudged by this Court, that the Plaint in New 
Windſor Court ſhould abate, and that the akozeſald Porter 
ſhould have a Return irrepleviable. 

And upon a Demurrer to this Replication it was ob- 
jected, that this was an unlawful Bond, becauſe the Baf- 
lifts ought to habe taken Pledges, and not a Bond. 

But admitting the Bond to be good, pet the Condition 
doth not extend to any Judgment of Return' Habend. fn 
any Court, but only in Windſor Court, where the Plaint 
— levied, and the Judgment of that Court is now re⸗ 
berſed. 

Sed per Curiam, This is a lawful Bond, and tis the 
common Courſe, even at this Day, to take ſuch Bonds, | 
and the Condition is well penned, all the Mods being 4 
general; the firſt Part is, if he proſecute his Suit com- 9 
menced, with Effet, in the Court of Windſor, which 
CUozds are not bound up to a Pꝛoſecution only in that | 
Court, but extend to the Pzoſecution of a Writ of Erroz | 
in B. R. fo; that is a Part of the Suit commenced below, J 

And the latter Mozds are as general, (viz.) And do 1 
make Return, &. if a Return be adjudged by Law, ſo as | 
tis not confined to the Judgment of any particular Court; | | 


and foz theſe Reaſons, 


The Plaintiffs had Jud t, 
be P — * 
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Sir Simon Leech's Caſe, antea. 


3 Lev. 284, NE Leech was Tenant for Lite, Remainder to his 

* firſt Son in Call, Remainder to Sir Simon Leech in 

his Argu- Fee; the Tenant fo2 Life (befoze the Birth of any Son) 

ment. exccuted a Deed of Durrender of all bis Eſtate and Title, 
&c. to Sir Simon Leech, and delivercd this Oced to J. S. to 
the Ale of Sir simon; and all this was done without the 
Knowledge of Sir Simon, | 

Aſterwards Leech, the Tenant foz Life, had a Son, af- 
ter the Birth of which Son, and five Pears after the Deed 
of Surrender was executed, and not befoze, Sir Simon 
Leech having Notice of the ſaid Surrender, accepted tt, 
and aſſented to it; all which was found by a ſpecial Uer- 
dict in Ejecment, bzought by the Son of Leech, Tenant 
fo} Life, againſt Sir Simon Leech. 

The Afton being in the C. B. thzce Judges, after ſeveral 
Arguments, gave Judgment fo2 the Plaintiff, fo they held 
that the Conſent of the Surrendzee 1s abſolutely neccfary 
to every Surrender, and that befoze ſuch Aﬀent nothing 
paſleth out of the Surrenderoz ; and therefoze in this Caſe, 
the Birth of the Son happening between the Delivery of 
the Deed and the Afſeut of the Surrendzee, the Surrender 
it (elf was defeated by the veſting of the contingent Re- 
mainder, ſo that the (ſubſequent Aſſent of the Surrendzee 
ſignified nothing, becauſe at that Time the Tenancy fo 
Life could not be ſurrendered to the remote Remainder- 
man, becaule of the mean Eſtate veſted. | 

But Juſtice. Ventris was of a contraty Opinion, fo2 he 
held, that by the Delivery of the Deed the Eſtate paſſed to, 
and veſted (mmedtately in Sir Simon Leech, and ſhould wait 
there till his Dilaſſent and not remain with the Surren- 
nero? till he (the Surrendzee) ſhould aſſent; fo2 the Law 
—— 2 the Aſſent of the Surrendzee, becauſe tis fog bis 

ne t. 

Put the Plaintiff had Judgment by the Opinion of the 
other 3 Judges, upon which Judgment a Crit ot Erroz was 
bzought in B. K. and the Judgment was affirmed una voce. 

And, afterwards a Crit of Erro was bzought in Par- 
llament, and there this Judgment was reverſed, notwith» 
ſtanding all the Opinions of the Judges AMſtants; foz affirm 
ing the Judgment, except the Chief Baron Atkyns, who 
was fo} reverſing it. | 

2 Buckley 
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Buckley & ux verſus Collier. Mich. 4 W. & M. 
; B. R. Rot. 20. 


— tatus aſſumpſit by husband and Ute. in ubich they 4 M04. 156 
declare that the Defendant indebiratus fult to them (the Je be, 
13[afntiffs) fn ſuch a Sum of Money fo Periwig-maker's 10 be droughc 
(No done by the Wife, at the Requeſt of the Defendant, dy be Hut 
and concludes ad damnum ipſorum, Cee. __ 
The Ocfendant pleaded a frivolous Plea, to which the 
laintiff demutrred; and the Queſtton was, Mbetber this 
Aton was well bzought by Husband and Wife, oz whether 
it ought to be by the Þusbandatone. | | 
Jt was inſiſted, that they ought to ſoin in this Caſe; be- 
cauſe the Cauſe of Action did artſe from the particular Saul 
of the Cite in making Periwigs, and fo? which ſhe might 
have an Aﬀon atter the Death of her Husband, and fo? | 
that Purpoſe the Caſes in the“ Margin were Cited, A _ * 
To which it was onſrered, and fo reſolved, that tbis „ © 
Caſe difters from thoſe cited. becauſe thoſe are upon ſpect. Cro. Car. 
al Piomiſes made to the Wife only, and therefoze in ſuch 42, 128. 
Caſes the (Clife muſt be a Party to the Action; but here the 
Action is upon a general Indebitatus aſſumpſit an a Pꝛomiſe 
implied by Law; but that the Law will not in this Caſe 
tmply any Pꝛomiſe to the Mike, fo2 ſhe is a Servant to the 
Husbond, who is at all the Charge in pzoviding Materials, 
as Hair, &c. to carry on the Trade of Periwig Making z 
therefoze he ought to have the Recompence, (0 that the 
L aw implics the Pꝛomiſe was made to him only ; quod nota. 
Judgment quod querens nil capiat. | 1 141 
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Bartlett verſas Vinor. 


10 
* 


Abbaber Se. in which the Plaintiff declared, Thot the where th- 
Defendant in Conſideration that the Plaint if would Confiderati- 


on of a Pro- 


procure 15000}, to be lent to the Ring, &c. upon an Act of mite wa 
Parliament for the Pound-Rate,in the Name of the Defendant, neither uſu- 
or of ſuch other Perſon as he (the Defendant) ſhould-agree gjevs of 6 


to, he (the Defendant) would pap unto the Plaintiff 600 . 


and the Plaintift avers, that he procured 150001, ta he lent * Yelv. 87. 
to the King, &c. by Sir Walter Plummer, in the Rame of —_— 


Sir Walter Plummer, by Agreement of the Defendant, and 2 Roll. Rep. 


nom this * Action was bzought foz the 600 l. 82. a 
K k 2 Upon | 


__ ns TO 12 
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Apon non aſlumpſit pleaded, the Plaintiff had a Gerda, 
and it was moved in Arreſt of Judgment, that the Conſi- 
deratton of this Pꝛomiſe was extorſive and uſurious, and 
by Conſequence unlawful,” ; at least, that this was Bro- 
cage, and ſo pzobibited by the laſt Statute againſt Uſury, 
Mut after Debate it was reſolved per Curiam, that this 
Confidcratton was neither extor ſive or uſurious, neither 
was it Brocage within the Intent of that Statute z fog here 
neither the Boxower 02 the Lender was to pay the 600 1. 
Præmium, but a third Perſon. | 1 
And per Hole Chief Juſtice, Jf A. owes B. 100 l. who 
demands his Boney, and A. acquaints bim, that be bath 
not the Money ready, but is deſirous to pay it if B. can 

pzocure it to be lent by any other Perſon; and thereupon B. 
having pzeſent Occaſion foz his Boneycontrafs with C. that 
i de will lend A. 100 l. he will give him 10 J. and bereup- 
on C. iends the Money, and the Debt is paid to B. this 
is a good and lawful Contract between B. and C. foz B. 
bath Benefit by it. | 

And rhe Plaintiff had Judgment. 

Nota; The Truth of the Fact was, Vinor (as Erecuto2 
to dir Robert Vinor) had a conũderable Sum of Money in 
the Exchequer, which being a Debt of King Charles 11. was 
ſomewhat deſperate ; and now by pzocuring this 150001. 
to be lent to King William, the Defendant bad Calltes 
0216500 l. of his old Debt, and this being pꝛoved at the 
Crlal, it made the Conſideration better. roy 

Nota ; Per Holt Ch. Juſtice, every Contrat made fo; o; 
about any Matter oz Thing which is probibited and made 
„% Unhawful by any Statute, is a void Contract, tho' the Sta- 
tute it ſelf doth not mention that it ſhall be ſo, but onlp 


void, though ty flicts a Penalty on the Offender, becauſe a Penalty implies 
only inflitts à Prohibition, tho' there are no pꝛohibitoꝛy Clozds in the 


— 


— 
—— 

— 
— 2 


— — 

* 

n — —-Ti 
2 — 


— 
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— 

—— — 


—— 
_ —_ 


tatute, 

* foz Inſtance; In the Caſe of Simony, the Statute only 
inflicts a Penalty by Way of Forfeiture, but doth not men- 
tion any avoiding of the ſimoniacal Contract; pet it hath 
been always held, that ſuch Contracts being againſt Law 
are void. b 

Do de held, that if a Scrivener contracts for more than 
five $hillings fog pꝛocuring the Loan of 100 l. ſuch ContraX 


(s daß 


Baker 
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Baker verſus Lade. Trin. ; W. & M. B R. 
Rot. 268. * 


N Replevin, &c. the Defendant made Conufance to; « Vere. 145, 


Arrears of a Rent-C harge; and (et forth that one Robert 5, 160. 


Lade was feifed in Fee of the locus in quo, &c. and by In- 


Lev. 291. 
Mod. 149. 


denture granted a Rent-Charge in Fee to Nicholas Marſh, Where « 


Money to him paid by his Son Nich. Marſh, dedit & con- 
ceffit prædicto Nich. Marſh'fio & beredibus ſuis the afoze- 


who deviſed it to his Son Rich. Marſh in Fee, whobyDeed Dede „ 
indented, in Conſtderatlon of natural Love, and t 5 . in Grant, and 


no Attorn- 
ment of the 
Tonant, tis 


ſatd Rent, as by Jndenture oduced it appears, Qoz qui- ill. 


dem conceſſio ut. mentionar. nullo attornamento nec alia 
executione ſuperinde facta vriften. præter ſolam ſigillation, 
& deliberationem inde - per viam conventionis præ- 
dict. Rich, Marſh ſtare ſeifie” ad uſum in eadem ne 
mentionat. per quod & yigore ſtaturi in uſibus, &c. the ſuſd 
Nich. Marſh the Son was ſeifey of the ald Rent Charge 
tn Fee, and the Defenvant as bis *Bafifff ditrained Foz 
Rent Arrear. GOT 707 25000 JARS 2002307 B11 
And upon a Demurrer t this Pen in C. B. the Defen- 
dent had Judgment in te Fotm, (viz); Quod querens nil 
capiat, &c. & quod Defendens eat inde fine die & quod ha- 
beat Retorn. averiorutm predict detinend Abi irreplegiabile 
in perpetuum & ſuper hoe prædict (the Ortendant) per ſta- 
tutum, &c. petit breve dd inquirend“ &c. concerning the 
Arrears of the Rent, and the Ualue of the Cattle, accozd- 
ing to the Ox ford Act, and thereupon Judgment, &c. 
And upon a CUrit of Erro2 bzought in B. R. the firſt 
Etroꝛ was afligned ore tenus, (vix.) That the Avowry was 
ill in the Pleading the Conveyance of the Rent from 
Richard Marſh to his Son Nicholas Marſh, it being quod 
dedit & conceſſit, which is by way of 'Gzant, to 


ich 


the Attornment of the | Tenant is "neceſſary; and there 


— no Attornment alleged, therefoze tis a vold 
2ant. 163690 6 net 

That tis an idle Allegatton, foz the Defend 
that this Deed operates by wap of Covenant to ſtaud 
ſeiſed, fo} though a Deed map operate ſeveral Maps, 
and tis in the Election of the Party to uſe ſuch a'Mee 
accozding to any particular Operation foz his Purpaſe 1 
1 * p 


ant to ſay, 


— is... 
* ä _ ſr a — CR 
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pet the Deep muſt be pleaded as ſuch a Conveyance pꝛoper- 
iy, which walks foz bis Purpoſe z; and therefoze in this 
Caſe the Defendant Gould have pleaded this Deed, ag a 

— * „ Deed of Covenant to ſtand ſeiſed, and not as a Deed of 

i1z, Grant ; ſoz every Deed muſt be plcaded expzeſly accozy- 

2 1% (ng to its Operation, and not accozding to the Tode 

des poſtea 

Oſman vw, dt large. 

$heafe, (z.) The ſecond Erroz was, That the Judgment (s 
double. (viz.) one at common Law, and the other by the 
new Statute; and in this Caſe where the Avowant pzo- 
ceedg on the Statute, and hath Judgment, there ought 
not to be any Judgment de Retorn' habend', fo} that is 
the Judgment at Common Law. | 

Sed per Curiam, the Statute doth not alter the Judg- 
ment at Common Law, but only gives a farther Remedp, 
ſo as to that Point the Judgment is well given. 

But it was reſolved, that the Judgment was erroneous 
in the Matter aligned foz the. firſt Erroz ; foz that the De- 
fendant had pleaded this Deed as a Grant, and had not 
ſnewn any Attornment of the Tertenant; foz if the Plain- 
tiff had taken Iſſue upon Conceſſit, the Defendant could 
not have maintained it by the Covenant to ſtand ſeiſed, 
and koz that Erroz only the Judgment was reverſed. 

And a new Judgment was given by the Court foz the 
Plaintiff in Replevin, (viz.) quod recuperet damna, &c. 
as it ought to be, where the Plaintiff in the Action bzings 

a CUrit of Erroz « but tis otherwiſe where the Defendant 
in the oziginal Action dungs a Crit of Erroz, foz in (uch 
Caſe tis quod judicium reverſetur, 


Blackman verſus Cobbet. Mich. 3 W. & M. 
in C. B. Rot. 456. reverſed Trin. 5 W. & M. 
in B. R. 
3 R1T of Erro) on a Judgment in C. B. on an Acti- 
to Promi- on on the Caſe upon two ſeveral Pꝛomiſes by 


ſes, and en, Cobbet the Plalntiff in the oztginal Actton againſt Black- 
eben eng f man 08 Adminiſtrato? to T. 8. 

the Promiſes The Dekendant pleaded plene Adminiſtravit, and a Uer- 
was void. dit was found againſt him, and now it was aſligned fox 
Erro, that entire Damages were given upon the two 
Pqomtſes, whereof one was void, foz that it was lafd as 


followeth : 
| ' In 
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In Conſideration that the Plaintiff had ſold a Mare to 
the Inteſtate, he promiſed to pay the Plaintiff tantam de- 
nariorum ſummam quantam Equa prædicta rationabiliter 
habere meruit, and then avers in Fact, quod Equa prædic- 
ta rationabiliter habere meruit 81. which is abſurd to ſay, 
that the Mare deſerved to have ſo much Money, and there- 
foze this Pꝛomue is void. 

And the Court was of this Opinion, wherefoze the Judg- 
ment was reverſed. 


Fontzell verſus Burrows. Pal. 5 Will. & Mar. 
B. R. Rot. 99 vel 100. 


HIS was an Action on the Caſe upon a Goldſmith's in an Adion 
Note, bzought by the Indorſee againſt the Drawer lo; 2f Ped! for 
twenty Guincas z and the Breach of the Pzomiſe amgned Gina? the 
was ko; Non-payment de prædictis peciis Auri vocat. Gul - Value muſt 
nea generally, and did not alledge the Value thereof,  Þ* ger. 
And upon a Demurrer to the Declaratton, the Defen- cherviſe in 
dant aſligned fo Cauſe, that no Value was ſet on the Gul- u, green 
neas, which ought to be, becauſe they are an uncertain Coin, Damage 
Sed per Curiam, The Declaration is good, becauſe the 
Action is bzought fo: Damages, and the Gatue of the Gui- 
neas may be given in Evidence to the Jurp. 
But if tt had been an Aﬀton of Debt fo2 ſo many Guf- 
neas, there the Clalue of them muſt be ſet foqth in the D$ 
claration, ſo as to aſcertain the Debt. 


Judgment fo2 the ÞPlaintiff. 


Huckle verſus Wye. 


8 againſt Wye as Aſſignee of one Searle, in Infont,where 
which the Plaintiff declared upon a Demiſe of Lands '* 5 fue 
by Jndenture fo2 thirty Pears, made by the Anceſtoz of the — 
Plaintiff (whoſe Þetr he is) unto Searle, virtute cujus Searle 
entered and was poſſeſſed, & ſic inde poſſeſſionat. exiſten. 
tenementa prædicta cum pertin. ſuperius dimiſſ. ante finem 
termini prædicti ſcilicet tali die, &c. ad manus & poſſeſſion. 
(of the Defendant) per medias aſſignationes devenerunt 
virtute quarum quidem aſſignationum præd. (the Defendant) 
in tenementis prædict. intravit & fuit inde poſſeſſionat. pro 


reſiduo 


ts 


5 


e p 
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reſiduo termini 30 Annorum predict. tunc ventur. & inex- 
pirat. &c. 

There was Judgment againſt the Defendant by Default, 
and upon the Return of the CUrit of Jnquiry, it was mo- 
ved in Arreſt of Judgment: 

(1.) That the Plaintiff being an Jnfant, bad ſued by 
his Guardian, but the Entry on the Roll was no moze 
but per IT. S. guardianum ſuum, omitting the Clauſe + 
hoc per Curiam ſpecialiter admiſſ. as the common Courſe 
is, and as it ought to be here. 

Sed per Curiam, The Entry is ſufficient, foz in Fact, it 
the Guardian was not admitted by the Court, a CUrit of 
Erroz lies, &c. 

Venue, where (2,) There is no Venue {aſd where the AMgnments 
b need "02 were made: 
Sed per Curiam, There is no Meed of laping any Venue, 
becauſe an Alignment is always (ntenvey to be made on 
the Lands aMigned, 


 Pleadingan (3,) The Declaration will not maintain this Action a- 


Test. gaind the Defendant, becauſe it was not ſhewn, that be 
not good, (the Defendant) was Allgnee of the Term of Searle the 
Leſſee, but only that the Tenements came to the Defendant 
— which might be an Alignment of another 

ſtate than this Term of Searle; and the Mozos Virtute 

quarum, &c. will not help it, fo thoſe are only by Map of 
Inference, and not traverſable, and ſuch a Concluſſon 

which is not warranted by the Pꝛemiſſes. 

Et per Curiam, This is a material Exception, &c. 


D E 


Term. Sanct, Hill. 
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Symonds werſus Cudmore. 


Na ſpecial Verdict in Ejeftment, the Caſe was as 


followeth t 
I . Sir Nicholas Martin was Tenant foz Life of a 4 Mod. 8. C. 
Meſſuage, &c. in the City of Exceſter, with a Power ; lk. 338. 


to make a Leaſe of the ſame for three Lives; 02 fh any Tenn n 


Term of Pears determinable upon the Death of three Per- Tail, Re- 
ſons only, Rematnder to William Martin his Son and —— 
Heir in Tail, Remainder in Fee to the right Peirs of Sir „ Fine; En. 
Nicholas, who in Purſuance of the ſald Power, made a 
Leaſe of the Pꝛemiſſes to Clement Weſtcomb for 99 Years, 
if A. B. and C. or either of them ſhould ſo long live. 

Sir Nicholas died, and William Martin, his Son and 
Deir, being ſeiſed in Tail of the Reverſion, after the De⸗ 
termination of that Eſtate fo2 Pears, and with a Remain⸗ 
der in Fee to himſelf as right Peir to Sir Nicholas, did by 
Deed, reciting the fozmer Leaſe of ninety-nine Pears, and 
alſo that A. B. C. were then living, leaſe the Reberſion to = 
Elizabeth Weſtcomb fo2 ninety nine Pears, if G. oz W. oz 
either of them ſhould ſo long live, to commence after the 
Determination of the firſt Leaſe made by Sir Nicholas. 

Afterwards, and during the Continuance of the firſt 
Leaſe, William Martin died, and the Reverſion afozeſaid 
deſcended to Nicholas Martin Eſq; the Son and Þeir of 
William Martin ; which — ing ſo ſeiſed, * - 

3 4 ail, 
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Tail, with a Remainder in Fee, levied a Fine thereof to Ca- 
rew and St. Aubin, with Dꝛoclamations, &c. to the Uſe of 
the ſald Nicholas and his Heirs, to enable him to make a 
Marriage Settlement. 
Alter wards, the firſt Leaſe made by Sir Nicholas the 
Oꝛondla ber, determined, and then the Term and Jntereſt 
of Elizabeth Weſtcomb, by the ſecond Leaſe made by Wil. 
liam Martin, the Father of (he Cogniſor, was aMMgned to 
the Defchvant (udmore, who entered, and thereupon Ni- 
cholas Martin the Son (and the Leſſoz of the Plaintiff) re: 
entered, and made a Leaſe to the Plaintiff, | 
The ſingle Queſtion was, Ik Nicholas Martin, the Son 
and Heir in Call of William Martin, might now avotd 
this Leaſe of the Reverſion made bp his Father, who was 
Tenant in Tall, with a Rematnder in Fee, ut ſupra, 02 
elſe, Clhether Nicholas the Son (and Leſſo? of the Plain- 
tiff) by le vying the Fine, had deſtroyed his Power and E- 
lection to avold the Leaſe, (0 ag now he was concluded du- 
ring the Term, 
And after ſeveral Arguments, the following Points 
were agreed and reſolved by the whole Court. 
(1.) Tl at this Lraſe toz ninety-nine Pears in Reverſlon 
made by William Martin the Father, was not within the 
Power reſerved, becauſe the Pꝛemiſſes were charged by 
that Leaſe for five Lives, whereas the Power extended to 
Three, and no more. 
vyer %% (2.) That this reverſionary Leaſe was not void in its 
dat. 46. 4. Creation, but only voldable by the Tfſue in Tall. 
Dyer 279. (3.) It Tenant in Tat! make a Leaſe of any of the 
+ Cro- 455% Lands entatled to commence after his Death; this is a 
void Leaſe ab initio, 
Cro. Car. (4) ben William Martin, the Father, made this re- 


1-3 ;, Verſionary Leaſe, it iſued out of both his Eſtates, (viz.) 
1 Rep. 47 e out of the Remainder in Fee as out of his Eſtate- 
ta 


5.) That this Fine with Proclamations hath not only 

barred, but extinguiſhed the Eſtate-tafl, as much to all Jn- 

* z leon z), (ents as if Tenant in Tatl had died without Jfſite ; fo; o- 
z Rep. 51. l. therwiſe the Cogniſee muſt have two diſtin Eſtates in 
z Gro. 659. Fee, (viz.) a baſe Fee determinable upon the Death of the 
rope bg Tenant in Tail, without Jſſue, and alſo an abſolute Fee; 
Dyer115 Which is very abſurd; and therefoze the greater Fee, which 
Plowd. 560 ig ebſolute, (hail ſwallow up the baſe Fee, and be conſoli- 


l — +a dated into one entire Eſtate; and to pꝛobe this, the Caſes 


W. Jones 33 fit the * were cited. 
__ (6.) That 
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(6.) That this Cſtate-Tail being extinguiſhed by the 
Fine, the reverſionary Leaſe is a good and unavoldable 
Leaſe, (ſuing out of the Remainder in Fee, which the 
Leſſoz William Martin had at the Time of the Leaſe made. 

(7.) That the Power oz Eledton which the Iſſue in Tail 
had of avoiding this Leaſe, was deſtroyed by the Fine, be- 
cauſe the Eſtate-Tail being extinguiſhed by it, the Fee im. 
ple was let into PoſſeMſon, 

But in other collateral Matters, Holt Chief Juſtice dil. 
fercd from the other Judges. 

Fo? firſt the other Judges held, that k William Martin 
the Father at the Time he made this Leaſe, had been only 
Tenant in Tall, without the Remainder in Fee, in ſuch 
Caſe the Cogniſee ſhould not avoid the Leaſe, becauſe the 
Power of avoiding ſuch Charges was annered to the E- 
ſfate-Tail, and reſts in ]Iztvity thereof, being gtven to the 
Iſſue by the Statute de Donis, and is not transferrable 
by the Iſſue to the Cognilce, oz to any Stranger; but tis 
as a Power of Revocation which is determined by chang- 
ing 02 deſlroping the Eſtate to which 'tis annered. 

(2) That ſuch a future Leaſe is not become meerly vold 
by the Death of the Tenant in Tail, (the Leſſoz) befoze 
the Commencement of the Leaſe z but that after the Death 
of the Tenant in Tail, it is voldable only by ſome Ack of 
the Iſſue in Tall; and Juſtice Eyre held, that admitting 
ſuch Leaſe was void by the Death of the Leſſoz ue ſupra, 
yet the Fine had made it unavoidable by the Cogniſee, 

But this ſeems abſurd, that a Thing once abſolutely 
bold, ſhould be made good by any Batter ex poſt facto. 
And Hole Chief Juſtice held the contrary in both Points, 
fo firſt he held it clear, that if William Martin the Leſſoz 
had been barely Tenant in Tail without any Remainder in 
Fee, that then the Cogniſee oz Feoffee of the Jſlue in Tal 
might avoid this Leaſe ; ko he held, that by the Death 
of the Tenant in Tail befoze the future Intereſt could 
commence, the ſame would become vold ipſo facto as ta 
the Leſſee, fo2 when the Leſſo2 (Tenant in Call) dies be- 
foze the Leaſe is to begin, tis the ſame in Reaſon as where 


Tenant in Tail makes a Leaſe to begin after his Death, 


which is admitted to be void ab initio. 


Fo2 upon the Death of Tenant in Tail, the Eſtate de. 


ſcends to the Iſſue, and he is in paramount the future In 
tereſt; and the Leſſee in that Caſe (befoze the Commence- 


ment of the Leaſe) hath only a Right oz Poſſibility of an 
©” EY Eſtate 


— 
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Cltate, which by the Death of the Tenant in Tail 


4 Inſt, 218, 
4 Rep. 33. 


Lit. ſe. 680. 
3 Rep. 54,85. 


(beioze that Right is to veſt as an Eſtate) is extinct and 


gone. 
And he put this Difference between the Circumſtances 
and Ceremonies neceſlary to the Deveſting an Eſtate out 
of another, and where tis only to veſt an Eſtate which ts 
bacant, and not to deveſt any other Perſon; fo? in the 
firſt Caſe the Law requires, that an Entry be made, oz 
at leaſt a continual Claim where the Entry is pertloug, 
becauſe of the Alteration of the PPoſſeMion. 
But in the laſt Caſe the Law doth that Office foz the 
Party, and veſts the Eſtate in him without any Ceremony , 
o in the pzincipal Caſe when Tenant in Tatl died befoze 
the Commencement of the future Leaſe, the Law veſts the 
Reverſion in Tail in the Jſſue immediately by Deſcent, 
and he ſhall not be put to enter, foz then he would be a 
Treſpaſſer to the Leſſee in PoſſeMon ; and it would be ab- 
— 5 claim, becauſe the Reverſion was only in 
mſelt. 
And the Chief Juſtice argued, that (f Tenant in Call of 
a Reverſion granted it in Fee, this would be void by the 
Death of the Gzanto? z but thay the Jſſue in Tail might by 
bis own Admittance (as by bzinging a Foxmedon againſ> 


the Gzantee) cauſe it to have an Exiſtence afterwards. 


1 Cro. 302, 


1 Roll. Rep. 
190. 


* Plow, Com. 


Litt. felt, 
625, 026, 
Dyer 12, 54, 
1 loft. 345 


And that where a bare Tenant in Tall makes a future 
Leaſe, and dies befoze tis to commence, (uch Leaſe is 
meerly Void without moze Circumſtances; but yet that 
the Jſue in Tail had his Election to make it good by ac- 
cepting the Rent, oz by diſtraining and Avowzy, which a- 
mounts to an Admittance of the Leaſe, and ſo eſtops and 
concludes the Iſſue to deny it. 

Do that the Eleftion of the Iſſue in that Caſe is only to 
ſuppozt and make good the Leaſe by ſome Act of his own 
Concluſion, and not an Election to avotd it by his own Aﬀ, 
becauſe there is no ſuch Act neceſſary ; fo; the Law eſteemg 
it vold ipſo facto by the Death of the Tenantin Tail, ut ſu- 
pra, Unleſs the Iſſue doth by ſome Act make it good; and (a 
is the Opinion in 1 Inſt. 46. and the ſame cited in“ Smith 
and Stapleton's Caſe, which the Chief Juſtice held to be 
good Law, but the other three Juſtices doubted, 

And Holt Chief Juſtice put theſe Caſes, (viz.) Jf Tenant 
fo2 Life, and he in Reverſion in Fee join in a Fine or 
Feoffment to a Stranger, the Eſtate fo2 Life is . 

0 


BOS: 
Term. S. Hill 4 W. & M. B. R. 261 


ſo kewiſe where he in Remainder in Tall, joins with 
the Tenant koz Life ut ſupra ; and pet in the laſt Caſe 
the Feoffee oz Cogniſee ſhall hold, during the Life of the 
Tenant fo? Life, tho' the Tenant in Tail be dead without 
Tſſue ; quod nota. 

Nota; Juſtice Dolben ſaſd, that the Caſe of Opy and 
Thomaſius was miſrepozxted by Sid. foz he was then 
at 4 Bar, and no Judgment was given in that 
Cale. 


Carter verſus Cawthrop. Hill. 3 W. & M. 
| B. R. Rot. 506. 


RIT of Erro on a Judgment in the Court of; Lev. 345. 
Hull, in an Action on the Caſe foz ſtopping the 4M 15% 

Plaintiff's Lights by erefing'a new StruTure, and concluded piaintiff de- 
his Declaration thus, (viz.) per quod the Plaintiff loſt rene for 
the Ligbt and Comfozt of his Windows from ſuch a Dap rr 
to the Time of the Plaint levied, and then goes farther, mencoment 
my Et magna pars predict' meſſuagii (of the Plaintiff ) of Aon. 
occaſione præmiſſorum magna tenebritate obſcurat” fuit & 
adhuc exiſtit unde dicit, &c. 

Upon Not guilty pleaded the Plaintiffhad a Ger dict, and 
upon a Crit of Erroz, it was aligned foz Erroz, that the 
Plaintiff had declared fo: Damages after the Time of his 
Plaint levied even to the Time of his Declaring, (viz.) That 
his Houſe was darkned, & adhuc exiſtit, which ought not to 
be, fo? he ſhall not have Damages foz any Matter after 
the Action commenced, becauſe if another Action ſhould be 
bzought fo2 the ſame Thing, this fozmer Action cannot be " 
pleaded in Bar to it; and therefoze the Jury having given Venda , 
entire Damages in this Caſe, tis naught, foz they have Date. 
given Damages foz the adhuc exiſtit darkned, which is | 
Matter ſubſequent to the Acton, and the Cale ol“ Hamble- 4 
ton and Vere was relied on as an Authozity in Point. 

But it was anſwered and ſo reſolved per Curiam, that 
this Caſe was not like that in Sanders, fog the adhuc in 
this Caſe ſhall refer to the Time of the Plaint Þ levied, and + Co. Ent. 


notito the Time of the Declaration. 246, 247» 
CUiherefoze the Judgment was affirmed. Raft. Rot 


| 206, 330. 
; 1 Sand, 87, 88. Co. Ent. 11, 12. Dyer 250, Co. Ent. 14, 15. 9 Rep. Bacten's Caſe. 
k Winch. Ent. 146. Hern 140. In 
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— 133. 
alk. 673. 
Limitation 
of the Uſes 
of a bine, bo 
cauſe there 
was no Diſf- 
poſition of 
the Frechold 
to ſupport 
the contn- 
gent Uſes, 


And. 318. 
4 Leon. 293. 
Cro. 334. 
oor 349. 

Mod. Rep, 


121, 159. 


Jn the arguing this Caſe, another was cited, between 
Hext and Barton in C. B. Mich. 1 Jac. 2. Rot. 425. which 
was an Acton foz ſtopping Lights, &c. with an adhuc exi- 
ſtit, as here, and it was moved in Arreſt of Judgment up. 
on the lame Exception of entire Damages; but that Court 
over-ruled (t, and held the Declaration good, and the 
Plaintiff in that Caſe had his Judgment. 

This laſt Caſe is repozted in 3 Lev. 246. 


Davis verſus Speed. Hill. 3 W. & M. B. R. 
Rot. 261. 


N a ſpecial Gerdict in Ejcament, the Caſe was thus: 
ſl. Pusband and Clife ſeiſed in Fee in the Right of 

his Wife, joined in a Fine with Pzoclamations, &c. and 
by Deed declared the Ciſcs, (viz.) That the Cogniſees 
ſhould ſtand ſetſed to the Uſe of the Heirs of the Body of 
the Husband, begotten on the Body of the Wife, and foz 
ant of ſuch Jſſue, to the right Heirs ol the [USband; they 
had Iſſue between them, but died in the Like Time of the 
Dusband and ite; then ſhe died, and afterwards her Þuſ- 
band died without Jſue, and the Leſſo2 of the Plaintiff 
was peir at Law to the Pusband, and the Defendant 
was Heir at Law to the CTlike. 
The Queſtton was, Whether this Limitation of the 
Ates of this Fine was vold in Law, becauſe there was na 
Diſpoſal of the Freehold in preſenti to ſuppozt the contin- 


gent Ales. 
And in Eaſter-Term, Anno 5 W. & M. it was adjudged 


by the whole Court foz the Defendant ; foz they held the 
Limitation ſupra to be void fo: Mant of a particular Eſtate, 
and preſent Diſpoſition of the Freehold, as a Foundation 
to ſuppot the contingent Ales; fo2 otherwiſe the whole 
Jnherttance muſt be tn Abeyance, which cannot be ; and 
— pzove this Matter the Caſcs in the“ Margin were 
cited. 0 

And Holt Chief Juſtice arguendo put theſe Caſes, (viz.) 
Tf a Feoffment in Fee is made to the Ciſe of A. and the 
Heirs of his Bodp begotten, the Remainder in Fee to the 
right Heirs of T. S. who is then living, that in ſuch Caſe 
the Fee-ſimple is not in Abeyance, noz tn the Feoſfee ; 2 
the 
I ; 
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the Ale of the Fee ſhall reſult to the Feoffoz, and remain 
in him until the Contingency, (viz.) the Death of T. 8. 


ſhall happen. 
(2.) It T. 8. covenants to ſtand ſeiſed to the Ale of the 


Heirs of his own Bodp begotten after the Death of E. G. 

this is a good Limitation of a ſpzinging Uſe in Call, and 

the old Eſtate remains in the Covenantoz until the Contin- 

= happens; and this was the Opinion of the Ch. Ju- 
ice Hale. 


The King werſus Marriott. 


HE Defendant was indicted at the Seſlong fo? Mod. 144. 

Keeping an Ale-houſe without Licenſe, and being lader 
convicted of the Offence, it was moved in Arreſt of Judg- Keepin an 
ment, that an Jndictment will not lie in this Caſe, be- _ _—_ 
cauſe tis no Offence at Common Law, but is made ſo by ane“! 
particular * Statutes, which pzeſcribe expꝛeſs and particu + & 5 x4.s. 
lar Puniſhments, by Impriſonment and Forfeitures, and cap. 25: 
therefoze the Offender is not to be puniſhed in any other 3 *: 
Manner than ozdatned by the T Statute which creates the ; , Cro 643, 


+ ; 644,647,6 
Ofcence Ren 788 


7 Rep. 36. Godb. 341. 2 Roll. Abr. 84, 247, 398. 1 Mod. 34. 1 Saund. 249. 


Dee in 4 Mod. this Indickment was quaſhed koz the Rea- 
ſon ſupra, but it was againſt the Opinion of Holt Ch. Juſt. 
becauſe an Jndictment being a ſummary CUay of Pzoceed- 
ing, is moze beneficial foz the Subjef. 

'Tis pꝛobibited by the Statute 22 Car. 2. to travel with 
moze than five Hozſes at Length; this is a new Law and a 
new Offence ; yet an Indickment will lie againſt the Offen- 
der, tho' a particular Puniſhment is directed by that Statute. 


Wharton werſus Liſle. Hill. 3 Will. & Mar. 
B. R. Rot. 36. 


N Trover fo; 20 Cart-Loads of Flax, a ſpecial Uerdict 3 Lev. 365. 
was found at the AMſes in Eſſex, (viz.) That the Plain- 13 1. 

tiff was Jmp2opztato2 of the Pariſh-Church of Thorp in klar belong 

that County, and that the Defendant was Ulicar of the ſame o che Vicar, 


Church, and that the Impꝛopzatoꝛs uſed to have Omnes 82 
mas 
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* Special Bail 


ſhall nor be 
— in dy an 
xecutor 

upon a Sug- 
geſtion of a 
Devaſtavit; 
otherwiſe if 
the Sheritf 
return a De- 
viſtavit. 


cimas magnas cujuſcunq; generis vel ſpeciei, coming of alt 
the Lands of the ſame Pat iſh, and that there are 520 Acres 
of arable Land, 720 Acres of Paſture, and 60 Acres of 
Meadow, in the ſaid Pariſh; and that 26 Acres of the ara- 
ble Land had, tos cight Years laſt paſt, been ſown with 
Flax, and that no Flax had at any Time befoze the (ald 
eight Pears, been ſown tn the ſatd Pariſh, and that the 
Flax in the Declaration, &c. was the tenth Part ſevered 
and ſet out fo: Tithes of the (aſd 26 Acres of Flax; and 
they conclude, that if the ſaty Tithe Flax are Magnz De- 
cimæ, then they find foz the Plaintiffs but if they were 
Minutæ Decimæ, then foz the Defendant. 

And by the Opinton of thzee Judges, the Tithes of this 
Flar are ſmall Tithes, and belong to the Vicar ; and Juſtice 
Gregory cited a Caſe ruled in the Exchequer when he wag 
a Baron, concerning Clover- Graſs, that the Tithe of it be- 
longed to the Vicar, who had the Tithe-Hay, crcept only 
luch Clover as was neceſſarily cut amongſt the Cozn where 
it did grow. 

Sed per Holt Ch. Juſtice, Theſe are not (mall Tithes, fo; 
Decimæ ſunt minutæ with Reſpect only to the Quantity. 
and not to the Qualtty of the Thing; but Judgment was 
given ſoz the Dekendant by the Opinion of the other thzee 


Judges. a 


Dupratt verſus Teſtard. 


Uvgment againſt the Defendant, as Executor ok T. 8. 
.J whereupon the Plaintiff brought an actton of Debt in 
the Debet & Detinet, ſuggeſting a Devaſtavit by the De⸗ 
kendant. 

The Queſtion was, Jf the Dekendant Could be held to 
ſpecial Bail; and the Court took this Difference, (viz.) 
That where upon ſich Judgment Execution is taken out, 
and the Sheriff bath returned a Devaſtavit, in ſuch Caſe 
the Defendant. upon an Aﬀfon of Debt, ut ſupra, ſhall put 
in ſpecial Bail, becauſe of the Sheriff's Return, but not 
upon a bare Suggeſtion of a Devaſtavit, fog there the com- 


mon Batl ſhall ſerve. 


2 Howard 


_— — CO 


Term. S. Hill, 4 W. & M. RR. 266 


Howard werſus Tremaine. 


T a Trial in Ejekment at the Aſſiſes in Exon, one 4 Nod. 146. 


A 


Langford (who was the Leſſoz of the Plaintiff) a- Dopettian, 
mongſt other Things, offered to give in Evidence e taken de bene 


Depolitions of Perſons then dead, and taken de bene eſſe, % veo" 
upon a Bill in Chancery bzought by the-ſatd Langford d“ teste de 
gainſt Tremaine, to perpetuate the Teſtimony, &c. and the Teftimon 
Defendant Tremaine had not put in his Anſwer, neither % cle 
had the Plaintiff taken out any Pqoceſs of Contempt ta was no An- 
compel him to anſwer, accozding to the Pqattice and er pur in, 
Courſe of the Court, and altho' the Bill ban been filed: a in Leiden 
Pear and moze. | | | 

and a Caſe being made of all this Batter; and referred 
to the Court of B. R. whether theſe Depoſicions taken de 
bene eſle upon a Bill, to which there was no Anſwer, and 
by Conſequence no Jſſue joined, ſhould be admitted to be 
read as Evidence, oz not; and after much Debate the Hardres 313, 
Court was of Opinion, that theſe Depoſitions migbt be j3* ont. 
given tn Evidence; otherwiſe a Bill in Equity to perpe - *** 
tuate the Teſtimony of CUitneſſes, would be to very little 


o no Purpoſe, | 
Broddeck werſus Briggs the Marſhal. 


Scape againſt the Marſhal, who pleaded, that the De. tmmateria! 
fendant was an Alien Enemy, bozn beyond Sea, at r W: 
uch a Place in France. of Benn 
The Plaintiff replied, that he is a Denizen born in 
| Regen, and traverſed, that he is an Allen bozn modo & 
orma, &c. TY 

And upon a general Demurrer to this Replication, it 
was held by the Court, that the Traverſe was ill, becauſe 
no Venue can ariſe from a Place beyond Sea; therefoze 
the Plaintiff ought to have relied upon the firſt Part of big 
Replication, (viz.) That he is a Denizen, and then a 
Place of Trial might be laid here, Ke. 

But the Defendant having demurred generally, no Ad» 
vantage can be now taken of this immaterial Traverſe; 
which is but Batter of fam; and if the Defendant bad 
taken Jſlue upon the Planet's being @ Denizen, as be 


} 


266 Term. S Hill. 4 W & M. B. K. 


5 Nicholls might, it would be tried where the Atton is laid, becauſe 
rota tis but a tranſitozp Matter. 
The Plaintiff hav Judgment. 


Lamb verſus Archer. Hill. 3 Will. & Mar. 
B. R. Rot. 828. | 


Taste, IN a ſpecſal Uerdict in Ejexment, the Caſe was thug: 

of a Term john Boll being poſſeſſed of the Lands in Que⸗ 

by Way of ftfon fo} the Term of 4000 Years; and habing demiſen 

Devi Partei thereof to his Son Richard fo a leſs Term, and 

l other Parcel, to Luke Sutton, in lie Manner, did by htg 
Laſt tu veviſe in theſe Mods: 

Item, Whereas Richard Bull, my Son, hath an Eſtate in 
the Living where he now lives, in Hunton, for 99 Years, 
if the ſaid Richerd and Mary his Wife ſo long live; my 
Will and Meaning is, that he the ſaid Richard ſhall have 
and enjoy all that the aforeſaid Living, with the Appurte- 

. nances, and alſo all that Part of the Living, with the A 
purtenarices, aſter the Widowhood of Elizabeth my Wife, 
which I now Jive in, during the Remainder of the Years 
which 1 have to come and unexpired, which Lake Sutton 
did formerly Rent, to him and the Heirs Males of his Bo- 
dy begotten, and to be begotten; and for Want of ſuch 
Iſſue, then my Son , and bis Heirs Males for ever. 

The ſaid Richard paying and diſcharging all ſuch Lega- 
cies as hereafter ſhall be given by me; and if the Gid 
Richard (hall happen to die before his ſaid Mother, with- 
out any lfſve, as aforeſaid, I do then give and bequeath 
unto my Son John, and his Heirs Males, as aforeſaid, after 
the Expiration of the aforeſaid Leaſe made unto my Son 
Richard, and Mary his Wife, the aforeſaid Living, which 
Richard my Son liveth in, as alſo the other Living which 
Luke Sutton did formerly rent, after the Wi ood of 
my now Wife, he the ſaid Jobs paying and diſcharging all 
fuch Legacies and Payments, as the ſaid Richerd is and was 
to pay in Caſe he had lived. | 

The Jury found, that Richard Bull died without Iſſue 
Male, living bis Mother; and that Mary bis CCife was like 
wile dead, that Archer the Defendant married Mary, the 
Daughter of the (aid Richard Bull, who in his Life-time 
day granted the whole Term! to the ſuld Archer, and his 
Me; and that ohn hal, the Son of the Teffatoz, was 
Ted of the Plaintiff. © The 

3 


1 Salk. 225. 


. 
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The (ſingle Queſtlon upon this Uerdi# was, Whether 
the Limitation of the Term to John Bull upon the Contin- 
gency of Richard dying without Iſſue Male living his Mo- 
cher, was a good Limitation in Law. 
And upon the firſt Argument it was reſolved by the 
whole Court without any Difficulty, that it was a good Li- 
mitation by wap of -Executozpy deviſe to John, and did not 
tend to g Perpeculty; as it was ſuggeſted, . . 
Jt was alſo held, Fe firſt Limitation to John upon 
the Death of Richard without Iſſue Male generallp, was a 
bold Limitatton, becauſe it tended to a Perpetuſty, but up- 
- the laſt Clauſe Judgment was given foz the Plain- 
tiff. | 
And the Caſe of * Child and Baily which ig repozted in = Cro. 459. 
ſeveral Books was denfed to be Law, but that the eſta» 3 U. Ker. 
bliſhed Law in Caſes of this Mature, is accowing to the Palm. 48, 


Reſolution in the Duke of Norfolk's Caſe. 333. 
W. Jones 13. 
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5 Will. & Mariæ B. R. 
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Hall verſus Cupper. Paſch. 5 W. & M. B. R. 
Rot. 292. 


HE Plaintiff told to the Defendant a Share of 


& Demand ore 
if _ — Five Þundzed Pounds in the Eaſt- India Stock, 
j gg Gon we noagy and the Defendant covenanted to transfer the 
| ſon, nor at ſald Share unto the Plaintiff, p20vided that he 
| the laſt Hour (the Plaintiſ) did upon ſuch. a Dap by Word, or b 


4 3 ng, left at the Eaſt-India Houſe in Leadenhall- 

[ — demand the fald Stock to be trangferred unto 

m. 

In an Acton of Covenant bzought by the Plaintiff, the 

Beach aMgned was, that upon the Day, &c. be (the 
Plaintiff) vemanded to have the ſaid Share of Five Þun- 
died Pounds to be transferred to bim, ſcil't, at the Eaſt- 
India Houſe in Leadenhall-ſtreet, ſecundum formam ſcripti, 
and that be was then and there ready, and offered to pay the 
Pyice agreed on, &c. if the Defendant would have trangfer- 
red, &c. but the Defcndant adtunc & ibidem penitus inde 
defecit ac ill transferre ſeu transferri cauſare omnino recu- 


ſavit contra formam, &c. | 


2 
(1.) and 


— —— —— 
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(1.) And upon a Demurrer to this Declaration it was 
objezed, that this Demand of the Transfer being made ore 
tenus, and not by Writing, it ought to be made to the ve- 
ry Perſon of the Defendant ; ko that the Mods (at the 
Eaſt India Houſe) have Reſpcet only to the Demand which 
was to be made in CUriting, and not to the Demand ore 
renusz but here the Plaintiff hath alledged a Demand by 
Word at the Eaſt-India Houſe, and not of the Perſon of 
the Defendant. 

(2.) The nert Objecklon was, That this Demand is not 
laid to be made at the laſt Hour of the Day, as is uſual iu 
Caſes of Plea»ing a Demand foz Rent. 

Sed per Curiam, it was anſwered and reſolved, that the Cori 
Mods (at the Eaſt-India Houſe) have a Reſpect as well to 
the Demand ore tenus, as to a Demand in CUriting ; and 
'tis the Aſage amongſt Merchants to make all their De- 
mands ore tenus upon ſuch Bargatns, as well as ſome- 
times by CUriting at the Eaſt India Houſe, and not to (cek 
after the Perſon of the Vendor. 

And as to the ſecond OijeFton thep held, that the De- 
mand was well latd as to the Time, fog a Dap and Place 
certain were appointed, and the JIlaintiff bath laid it upon 
the Came Day; and farther alledged, that the Defendant 
transferre recuſavit, which is ſuffictent. 

Judgment foz the Platnttff, 


Williams werſus Williams. Paſch. 5 W. & M. 
B. R. Rot. 170, 171, 172: 


HE Plafntiff Thomas Williams being a Goldſmith _ ,_ ot 
in Lombard-Streer, bzought an Action on the Cale a. Merchance 
gainſt Joſeph Williams the Pꝛoſedoz of the diving Engine, concerning 
and dechared upon o Note dawn by one John Pullin, by cage 
which he pꝛomtſed to pay 121. 108. Unto the (aſd Joſeph Part of che 
Williams on a Dap certain z and he endozſed the Note for 1 
Value received unto one Doniel Foe, who endoyſed it to the * 
Platntiff for like Value received. 
And now the Plaintiff as ſecond Endoyſee, declared in 
this Manner, fl. That the City of London is an ancient 
City, Quodq, habetur & 2 tempore cujus contrarium me- 
motia hominum non exiſtit habebatur quædam antiqua & , vent. 299. 


laudabilis conſuetudo inter mereatotes & af'' perſonas This Way of 
| com- declaring 
held good. 
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* 9 Rop. 7 5-6. 
11 Rep.$5.6. 


yer $4. 4 


on 114 
1 Inſt. 110, 
Hardr. 485. 
2 Vent, 419, 


adjudged good. 


13 Mod.226, 
See Megado- 
ra and Molt, 
and Lidlow, 


and Boynton, 


S urpl»ſage. 


commercium exercen' infra hoc regnum Angliz reſiden' uſi. 
tat' & approbat', videl't, &c. | 

Do ſets fozth the Cuſtom of Merchants concerning 
Notes ſo dzawn and endozſed ut ſupra, by which the firſt 
Endorſor is made {fable as well as the ſecond, upon Fat- 
lure of the Drawer, and then (ets fozth the Fact thus : 

l. Cumque etiam quidam Joh'es Pullin exiſten' perſona 
qua per viam Merchandiſand commercium habuit, &c. (on 
luch a Dap) apud London' predit', videl't, in parochia 
beatæ Mariæ de Arcubus in Warda de Cheap' ſecundum 
uſum & conſuetud' mercatorum quandam Billam ſive notam 
in ſcriptis nomine ſuo ſubſcript” tecit geren dat', &c. Et 

r candem Billam five notam promiſit ſolvere, &c. ſetting 
ozth the Note ; and farther that (t was endozſed by the 
Defendant to Foe, and by Foe to the Plaintiff, ſecundum u- 
ſum & conſuetudin' mercatorum; and that the Dzawer ha- 
bing Notice thereof, refuſed to pay the Money, per quod 
the Defendant, ſocundum uſum & conſuetud' mercatorum, 


became liable to the Plaintiff, and in Conſideratton thereof 


pzomiſed to pay it, &c. alledging that they were all Per- 
ſons who traded by way of Merchandiſe, &c. 

To this the Defendant pleaded a frivolous lea, and 
the Plaintiff demurred, and upon the firſt Opening the 
Matter had Judgment in B. K. and now the Defendant 
brought a CUrit of Erro2 in the Exchequer Chamber, and 
the only Erroz inſiſted on was, That the [Plaintiff had not 
declared on the Cuſtom. of Merchants in London, oz any 
other particular Place, (as the uſual Map is) but had de⸗ 
clared on a Cuſtom thro all England, and if ſo, tis the 
Common Law, and thrn it ought not to be ſet out by wap 
of Cuſtom; and if tis a Cuſtom, then it ought to be latd 
in ſome particular Place from whence a* Venue might ariſe 
to trp it. | 

To which it was anſwered, that this Cuſtom of Mer- 
chants concerning Bills of Exchange is Part of the Com- 
mon Law, of which the Judges will take Notice ex officio, 
as it was reſolved in the Caſe of + Carter and Dowriſh , 
and therefoze tis needleſs to (et fozth the Cuſtom ſpectally 
in the Declaratton, foz tis ſufficient to (ay that ſuch a Per⸗ 
ſan ſecundum uſum & conſuetudinem mercatorum dzew the 
Bill ; therefoze all the Matter in the Declaration concern- 


ing the ſpecial Cuſtom was meerlp Surpluſage, and the De- 


claration good without it. 
Cbe Judgment was affirmed. 
Hinks 
2 
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Hinks verſus Harris | | 


Rohibition, ' &c. the Caſe was, Hinks and" Elizabeth! Mod. 184, 

his (Uife were pzoſecuted in the'Court-C baittian fo? an Lidel 1255 5 

inceſtuous Marriage, fog that the ſaid Elizabeth was Sitter Spirlrual 

to the firſt Mike of Hinks: - : 77 41 27 
Elizabeth died pending the Suit, whereupon the aurbt band «nd 

ving Husband ' pleaded in Abatement the Death of hie Miſe for «n 

Wife; but that Court rejected the Plea, and afterwards diarriage, 


gave br that the Marriage was inceſtuous, dold ud pending 
and null. a TEL. 


the Suit tho 
And it was now moved, that the Wife being dead, the ven me 
Spiritual Court ought not to have pzoceeded to abnul the Huaband, 
Marriage, foz that Hinks and his CUife had Jaue between Abatement; 
them now living, and by that Beans the Iſite would be bur <ar 
made Baſtards after the Death of the Parent, which is Se ker 
contrary to the Rules of Law laid down in Kenn's Cale; make the 
And after Debate, a Prohibition was granted, quoad Marriage 
the Annulling the Marriage only, but that the Spiritual . en Po 
Court might pzoceed againſt Hinks after the Death of bis granted. 
pro ſalute animz, to puniſh bim foz the Inceſt, but thep * 7 Rep. Ca- 
ſhould not make the Parriage vold, fo as to daſtarviſe the © ultimo. 
Aue, foz that was againſt Law; and the Authozity in 
Kenn's Caſe was the Rule in this Caſe. . 


Knight verſus Keech. Trin. 3 Will. Rot. 364. 
in C. B. Mich. 4 Will. & Mar. B. R. Rot. 60. 


Hils was a (Writ of Erroz on a Judgment in C. B. 4 Mod: 188. 

1 wherein the Plaintiff declared upon a ſpectal agree. C, , 

ment, (viz.) That whereas Knight was poſſeſſed of a Pole. . C 

ty of ſuch a Ship, then in a Uoyage, and had ſuch a Vere tb» 

Share of the Pzofits of the ſatv Uoyage ; it was agreed 1 prieular 

between him and Keech, that he (Knight) would (ell and Breach of « 

convey to the ſaid Keech, all his Intereſt in the ud Ship, mom's. 

and Pzofits of the ſaid Uopage, and that the Sale ſhould verdis. 

be in Writing, and that Keech ſhould pay unto Knight 6061. 

log the Came, viz. 231. in Pand, and the Reudue at the 

Execution of the Criting ; and then lays a recipzocal Pio 

miſe, that Knight, in Conſideration that Keech had paid 

231. in hand, and had pzomiſed to perform the da _ 
| men 


— 
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He ſhould 
have ſet 
forth ſome 
rticular 
nttance of 


the Breach of 


this A 
ment. 


3 H. 6. 8. 
6. 16. 
yer 297. 
vol v. 40. 
1 Sid. 173, 


ment in all Things on his Patt, he pzomiſed to perfozm 
the (ſaid Agreement in all Things on bis Part, and then 
lays the general Meach, (viz.) That Knight agreamentum 
ſuum prædict. hucuſq, aliqualiter non performavit, tho on 
ſuch a Day, &c. he was (pectally requeſted ſo to do, &c. 
pon Non Aſſumpſit pleaded the Plaintif had a Ger dig 
and 731. Damages; and now upon a CUrit of Etro; 
wougbt, it was inſiſted, that this Bzeach of the Agreement 
in theſe CUlozds, (viz.) Agreamentum ſuum hucuſq, ali- 
qualiter non performavit, was too general and tncertafn, 
foz be ought to have'ſce fozth ſome particular Inſtance of 
the Breach: of the Agreement. 

'Tis true, the 1Þzomiſe is general, but yet the Bzeach 
thereof muſt be particularly ſhewn, to entitle the Platntiff 
to his Action, and to give the Defendant an Oppoztunity 
of making and applying bis Defence, 

Sed per Curiam, This might be good Matter upon a 
Demurrer, but that the Plaintiff tn the oziginal Aﬀton was 
helped by the“ Clerdi#, foz it ſhall be intended, that ſome 
particular Bzeach was given in Evidence to the Jury; o- 


1 ut 330, therwiſe the Platntiff could not have recovered a Gerdi. 


4 Mod. 380. 


Contingent ; 


Remainder 
which the 
Heir ſhall 


Tippin verſus Coſin. Hill. 5 Will. & Mar. 
| B. R. Rot. | 


N a ſpecial Uerdi in Ejectment, the Jury found as fob 


loweth : | 
That Edward Coſin was ſeiled in Fee of the Lands in 


tale by Pur- Queſtion, which by Deed and Fine be ſettled on his own 


chaſe and 
not by De- 
ſcent, 


* 


1 
« 46% %% 4 


he 7 * * 
4. „ „%% 


2 


A i «+ 


oD 
# 4$ 4+vhk . 


Marrtage, (viz.) Co the Ce of himſelf and his Þetrs, un- 
til the Marriage ſhould take Effect, and afterwards to the 
— — the — = _ _ 2 her n_ then to the 

e oft niſees in the (aſd Fine, and their Þeirs, dij- 
ring the Life of the Laſs Edward Colin, upon Truſt, to 
permit and ſuffer him to take the Profits, &c. and after- 


E mats to the firſt and every Son of that Parriage in Tail 


Male; and foz (Want of ſuch Jfſue, to the Heirs of the Bo- 
by of the ſaid Edward Coſin ; and tdi (ant of ſuch Idue, 


to the ſaid Edward Coſin and his Heirs fog ever. 


The Marriage took Effect, and they had Jie only one 
Daughter, flnce married to George Tippin, who likewiſe 
had by bis (aſd lite one Daughter, an Inkant, and 
Leila of the Plaintiff. 

3 Edward 


Aa. 
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Edward Coſin, the Father, upon ſome Dilpleaſure at the 
ſaid Marriage, levied another Fine with Pzoclamations 
and (Uarranty to the Cſe of the Defendant Coſin, and his 
peirs fo} ever, | 

The Wife of Tippin died, then her Father, Edward Co- 
ſin, died without any other Jfſuez and his Widow entered 
and enjoyed the Lands during her Life, and died. 

The Queſtion was, (Uhether the Daughter of George 
Tippin, who was certainly the right Þeir of Edward Coſin, 
her Gzandfather, was barred by the laſt Fine, with Pꝛocla- 
mattons z and that Queſtion did ariſe upon the Limitation 
of the Uſes, &t. (viz.) Jf thereby Edward Coſin took an 
Eſtate-tail veſted in himſelf, oz whether the Kemainder li- 
mited to the Heirs Males of his Body was a contingent Re- 
mainder, which his Heir ſhall take as a Purchaſer, and not 
by Deſcent. 

Foz if bis Þcir ſhall take by Purchaſe, then the [aff Fine 
levied by Edward Coſin ſhall be no Bar to the Þetr, be- 
cauſe ſhe doth not claim under the Cogniſor of the ſaid 
Fine, but under the Marriage Scttiement ſupra, 

And it was argued fo2 the Plaintiff (the Þeir at Law) 


4 


that this Caſe differs from that of * Fenwick and Mirford, „ tn&.+4. b. 


fo} there no (iſe at all was limited ſoz the Life of the 
Feoffozz ſo that there was a Gacancp Which the Law 
would not (ſupply by Ymplication. 

But in the pincipal Caſe there is an crpzeſs Eſtate 
limited to the Cogniſees, during the Life of Edward Co- 
fin, ſo there is no Room left foz any Jmplication; be- 
ſides, in Mitford's Caſe it was held to be no other than 
the old Revcrſion ſubſiſting in the Feoffozz but the Lint» 
tation here is of a new Eſtate, (viz.) An Eſtate- tail. and 
thereſoze cannot be any Part of the old Eſtate, which was 
a Fce-\imple, 


Moor 284. 


1 Leon. 184, 


On the other Side it was argued agaluſt the pelt, that 5% for 
the Limitation of the Profits to Edward Coſſa, during his ** Defens 


— was a Remainder veſted in him by the Statute of 
es, 

Sed per Curiam, that was denied, foz then thete would 
be an Aſe upon an Ale. 

Then it was farther argued, that the Law would implp 
an Eſtate fo2 Life tn Edward Coſin, intermediate between 
the Eſtate of the Cortniſces and that to the firſt Son of 
that Marriage, becauſe it was poſllble that they (the Cog 
niſees) might fozfeit oz ſurrender. 

Nen And 


Jant. 
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And mozeover, that there might be a Tranſpoſitſon of 
the Name (Edward Coſin) which precedes the laſt Remain- 
der in Fee, and to place it immediately befoze the Lim 
tation to the Heirs Males of his Body, and then he 
_ bave an Eſtate⸗tall in Rematnder veſted in 

m. f 

There was another Point ſtirred, (vir) The Deſcent 
of the (Warranty upon the Þeir at Low, (be being an 

Inkant, that was walved on both Sides. 

And upon the firſt Argument, the whole Court was clear 
In Optnion, that this was a contingent Remainder,, and 
ſuch as the Peir ſhould take by Purchaſe, and not by De- 
ſcent, and that this Caſe differs from that of Fenwick and 

Mitford, fo; the Reaſons ſupra. | 

And Judgment was given fo the Plaintitf. 


Prigg verſus Adams. 


e N an action of Falſe Jmpziſonment, the Defendant 
Judgment is 4 pleaded a Judgment in the Town-Court in Briſtol, ob- 
not ip/o fade tatned. againſt Prigg, and that he was arreſted and impyt- 
achse by loned by Clirtue of an Execution thereon, &c. 

« privaceAt The Plaintift replied, and ſet fozth a pzivate ac of Par- 
of — lia ment latelp made, by which a Court of Conſcience was 
Makes erected in that City, to have the ſole Conuſance in the ſe- 
veral Actions therein expzeſſed, concerning all Matters un- 
der 40s. to be bought againſt any poo Inbabitant of that 
City, and that all Judgments elſewhere for ſuch Matters 
ſhould be meerly void. 

Then he ſets fozth, that he is a poo? Jnhabitant of the 
ſaid City, and that the Matter foz which the Judgment 
was obtained was under 40 8. and that the Action was 

within the (aſd Statute. 
There was. a frivolous Rejoinder to this Replication, 
and thereupon a Demurrer z and the Queſtions were, 
(1.) CUbether this Judgment againſt Prigg was by Foꝛce 
of this At of Parliament jpſo facto void, oz whether it is 
voldable by CUIrtt of Erroz, oz by Plea. 

(2.) Whether Prigg hath now loſt the Benefit of the ſaid 
Act by not Pleading it in the oziginal Action to the Jurif- 
diction of the Court; and ſctting fozth, that he was a 
= Inhabitant of that City, ſo as to entitle him to the 


enefit of that At. | 
I (3. CUbat 


* 
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(3.) What Remedy, it any now remained to Prigg, (at. 
ter Judgment to avold the ſame. | 

And after Argument it was reſolved by the Court, 

That this Judgment was not ipſo facto void, ſo as to Where « 
make the Plaintiff in the oz{ginal Action, and the Officers 57 
(who ſerved the Trecutton) Treſpaſſersz and that the regtt» went thould 
lar Map to take the Benefit of the Act was foz the Deken⸗ d lende. 
vant below to have pleaded this Matt er, and ſo to have 
entitled himſelf to ſuch Benefit, | 

That ſince the Judgment was not abſolutely Void, and 
tho' Prigg had neglected to plead the Statute to the Juriſ⸗ 
diction of the Court below, yet be was not without Re- 
medy. 1 art! | 
Fo? he may come in upon the Return of the Ca. ſa. in 
Cuſtody below, and then plead this Statute with the ne- 
ceſſary 4 verments in Diſcharge of the Executton. 

As upon the Statute of “ Additions which bath the . ;. . 3. 
ſame Mozds. (viz.) That the Outlawry ſhall be void ik 
there is no Addition ; and yet in that Caſe it hath been al- 
ways held, that the Perſon ſo outlawed muſt either reverſe 
it, oz plead it off ut ſupra, and + Turner's Caſe was cited = _ 
and allowed for Law; fo2 an irregular Judgment is no ; $. ix 
Judgment, and that was vacated betoze the Aitton bzought, Nm. 73, 
ſo that the Plaintiff might have replied nul tiel Recozd to“ 
the Defendant's Pleading the Judgment, 

Judgment koz the Defendant, quod quer' nil capiat, &c. 


Benſon verſus Scott. Hill. q W. & M. B. R. 
Rot. 566. | 


N a ſpecial Clervict in Ejetment, the Caſe was as fol- ; Lev. 383 
loweth : 1 Salk, 158, 
ſl. Copyholder in Fee, where by the Tenure the Widow where the 
was entitled to her Free-Bench, ſurrendered his Coppholy Widow was 
into the Bands of two Tenants accozding to the Cuſtom — 
to the te of T. S. and his Heirs. Bench in a 
This Surrender was pzeſented at the nert Court, but Copyhold. 
after, and befoze the ſecond Court the Surrenderor died, 
and at the next Court after his Death, the ſaid T. S. and 
the Tlidow were admitted, 
And the Queſtton was, Jf the CUlidow was defeated of 
her Free-Bench by the admittance of the Surrendree,oz whe- 
ther the Widow's Eſtate being attached by her Þusband's 
dying (eiſed, hould (uſpend = Operation of the CEE 
Na 2 d 
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1 Inſt, 59. . 
3 Bulft, 219. 
2 Cro. 100. 
Cro. Car. 
410» 


In 

for Wor 
and Labour, 
the Plaintiff 
need not ſbt 


forth what 


Manner of 
Work or La- 
bour. 


Avmitrantce of the Surrendzee until afeer the Marriage, 
o; the Death of the CUlidow. 

Andupon the ür argument it was adjudged” without Dif. 
ficuſty, fop the Surrendree againſt the Widow ʒ q tho by the 
bore Surrender, no Eitafe paſſeth ont of the Surrenderoz, 
and by Conſequence he dien (eiſed in Fee of the Coppbold; 
pet it was not of an abſolate, but a vefeaſable Eſtate of In 
deritance, ſubſett ro be deſtroped by the ſubſequent Admit- 
tance of the Surrendree z and thereroge the CUvow's Eſtate 
which! tw veeived ont of that Effate of which her Husbend 
died ſeifed, muſt neceſſurily partake of the ſame Quality, 
and cema(y/ vefeaſable in her, as it was in der Þusband. 

And the Admittance of the Surrendree ſhall have Relation 
to the Time of the Surrender made, as well to defeat all 
mean Acts made dy the Surrenderoq, as all other tcuſtoma- 
ry Eſtates derived out of bis Eſtate ; foz tis very clear, that 
der Titfe by the Cu om doth not commence by the Marriage. 
(as it voth in Dower at Common Law) foz if be did, then 
the Þnsband could not defeat it by any Act, which he may 
in Caſe of Free Bench, for there the Husband muſt die ſei- 
ſed, otherwiſe the Widow hath no Title. | 
Do Judgment was given fo the Plaintiff, the Leſſee of 
the Surtendzee. 


Hibbert verſus Courthope. Hill. 4 W. & M. 
B. R. Rot. 231. 


1 &c. and Judgment againſt the Defendant by 
Detault, and now upon a CUrit of Erroz bzought, the 


Erro} inſiſted on was, that the Declaration was general, 
(viz) Chat the Defendant was indebted to the Plaintiff 
in ſo much Monep pro opere & labore ipſius (the Plaintiff) 
pro prædicto (the ndant) ad ſpecial' inſtantiam & re- 
quiſitionem prædict (the Defendant) ante tempus illud fact 
& perſormat, without ſetting fozth what Sozt o Manner of 

ozk 0} Labour it was, ſo that it might appear to the 
Court to be lawful ; for it might be about ſome unlawful 
Matter, for which the Law will not imply any Promiſe, &c. 

Sed non allocatur, fo per Curiam, the onlp Reaſon whp 
the Plaintiff is bound to ſhew wherein the Defendant is in» 
bebted, is, that (t map appeat to the Court that tis not a 
Dedt on Recozd 0} Spectalty, but only upon ſimple Con- 
tract 3 and any general CUozvs, by which that map be made 
to appear, are ſufficient. 

The Judgment was affirmed. An⸗ 
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Andrews verſus Whittingham. Trin. 4 W. & M. 
B. R. Rot. 815. 


x Ejetment fn the County Palatine of Durham, the 4 Med. 143. 
Pladntiff declared upon a Demiſe de mineris carbonum 1 
in parochia de D. &c. generaltn, not (ſaying bew many — 

Apon Not guilty pleaded, the Plaintiff had a Gerdick, 
and Judgment, and upon a CUrit of Erroz byought, the 
Erro; aſſigned was in the Deslaramon, becauſe of the In- 
certainty thereof, foz not ſetting fozth the Number of Coal- 
Mines, ſo as the Sheriff might know of how many to give 
Poſſeſſion. 

And fo2 this Reaſon the Court fnctfned, that the Judg- 
ment was erroneous z; but then the Plaintiff pzoducing (e- 
veral Pꝛecedents in Durham, and alledging that all the 
Enertes there in Ejeetments foz Coal-Mines were the 
ſame as in this Caſe, the Judgment was affirmed, 


The King verſus Gallwich. Paſch. 5 W. & M. 
B. R. 


HE Defendant was indicted in Middleſex, to) being a „ ment 
Pawu- broker, and it was moved to qualh it, for that in Nature of 

this Indictment was in Nature of an Action of Trover, for 
it was, that the Defendant on ſuch a Day, &c. had lent Mary gaind « 
the Mike of I. S. 2 $. 6d. and at the ſame Time did receive Pa 
of her an Under-Petticoat of Silk as a Pawn for the Re- pay - ler. 
ment of the Money, and that he (the Defendant) bad il!i- 
cite & deceptive refuſed to deliver the ſaid Petticoat, not- 
withſtanding that the (aid Mary had tendered to him the 
ſaid2s. 6 d. with Jntereſt foz the ſame, ad damnum of 
the (aid T. S. & in malum exemplum, &c. ſo that at mo@ 
this is only a Beach of Contract, which is actionable, but 
not indictable. 

But the Court would not quaſh the Jndictment (abſente 
Holt Chief Juſtice,) becauſe of the Abuſe by Pawn-brokers, 

Sed quzre, fo} if the Defendant had demurred to this 
Jndictment, it could not have been maintained by Law. 


I D E 


_ * 


— — * A ĩ⅛ ꝶ 
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Term. Sanct. Trin. 


© Willi. & Marie, B. R. 


an int Loyd verſus Ogle, and Loyd werſus Eagle. 


being Bail, 

and taken in 

8 N Action of Aſſault and Battery was brought by 
onary to diſ. Loyd againſt Ogle, and the Battery being out- 
2 ragious, the Plaintiſf pzocured the Pꝛoceſs to 
ETSY” be marked foz ſpecial Bail. 

In an Action Thereupon Ogle was arreſted, and Eagle entered 


ak, into a Recogniſance befozxx a Judge as Ball in the 

— _—_ onginal Aﬀion, and alterwards Loyd the Plaintiff re- 

for ſpecial Covered 100 l. Damages againſt Ogle fo; the Bat- 

Bail, tery, and had Judgment; and after the Return of the 
Ca. ſa. againſt the Puncipal, he ſued out a Sci. fa. 
againſt Eagle the Bail, and had Judgment thereon, 
and then tagle was taken in Execution foz the Da- 
mages. 

Mbereupon he bzought an Audita querela ſuggeſting 
his Infancy, and the CUrit being bzought into Court, 
he appeared tn propria perſona, and it was moved, 
that he might be inſpected, and his CUitneſſes cxa- 
mtned z and thereupon his Mother pcremptofly depoſed, 
that at that very Time he was 20 Years old and no moe, 
and a Maid Servant gave circumſtantial Evidence to 
the ſame Durpole, and hcereupon it was moved, that 


he might be batled, i 
. | But 


2 
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But per Curiam, 'Tis Matter of Diſcretion, eſther to 
admit him to Bail, oz to refuſe it, he being in Execution; 
but ( be had bzought this “ Audita querela befoze he had * : Roll. 
been taken in Execution, he muſt have a Superſedeas of „ 
Coutſe. 5 
The Court would not bail him, tho' the long Uacation 
was near, but required the Evidence to be ſtrengthened by 
a Copy of the Regiſter where he was bozn, which being in 
Yorkſhire, he appeared again in Michaelmas Term in Cu- 
ſtodp, and a Copy of the Regiſter was produced, and 
ſwozn to be a true Copy; and the Mother and the Mald 
being again won, ut ſupra, and all agreeing in the ſame Co.Enr.87. 4, 
Thing, Eagle was then diſcharged by the Court. ke 


The Inhabitants o Shermanbury in Suſſex verſus 
Bolney Pariſhioners. 


HE Caſe, (viz.) d poo} Man who was lawfully ſet - a witow 

tled in the Pariſh of Bolney, married a CUidow, having three 
who was an Jnhabitant of the Pariſh of Shermanbury, who See 
ot that Time had thzee Childzen (living) by ber firſt pul- inhabitant of 
band, all under the Age of ſeven Pears, and maintained 2 
by the Pariſh of Shermanbury, at the weekly Allowance Children 


of 38s. ſhall not 
After this Whrriage, the Mother and her three Childzen ene the | 
wy ſent to the Pariſh of Bolney, where her Hugband was les they 5 
ettled. —— 
pereupon the Juſtices, upon the Complaint of the Pa- . 
riſh-Officers of Bolney, made an ©zdcr, that the Partſhia- 
ners of Shermanbury ſhould continue to pay the 3 s. per 
CUrcek towards the Maintenance of the Childzenz which ©z- 
der was confirmed upon an Appeal. | 
Ind being removed into B. R. by Certiorari, It was now 
moved to quaſh it, becauſe the Juſtices had no Power to 
make an Oper fo2 (ſuch 1Payment towards the Maſnte- 
nance of the Childzen now they dwclt in another Pariſh. 
Sed per Curiam, The Marrtage of the Mother into the 
J]artſh of Bolney ſhall not ſettle the Childzen there. unleſs 
they were Nurſe-Children, fo ſuch muſt go with the Mo- 
ther; but it was doubted, whether theſe Childzen, being 
under 7 Years old, ſhall be reputed to be Nurſe-Childzen. 
Then it was objeed, that it did not appear in this Caſe 
but that the Father in Law was of ſufficient Ability to 
maintain theſe Childzen. 4 
| 0 
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In an Ad ion 
of Aſlault 
and Battery, 
where the 
Pleadings 
are good 
without a 
Traverſe. 


To which it wag anſwered by Juſtice G. Eyre, that 
where the Relations are obliged to maintain their poo; 
Friends, ſuch pooz People ſhall not be removed out of 
their own Pariſh where they are ſettled, unto that Parſſh 
where their Relations live ; foz by that Means, upon the 
Death of ſuch Relations, the Pariſh where they lived map 
become chargrable, which ought not to be, and therefoze 
the pooz Perſon ſhall continue in his own Pariſh, and his 
Relations ſhall maintain him there. 

Et per Curiam, This Caſe is within the Equity of the 
Statute fo2 the Relicf of the Poo? ; and there is no Req, 
ſon that Shermanbury ſhould be diſcharged of the Chfldzen 


by their Pother's Marriage. 


King & Ux' werſus Phippard. Trin. 5 Will. & 
, no B. R. Rot. 383. 


N on Action of Aſſault and Battery bought by husband 

and (Wife foz an Aſſault, &c. on bis CUtfe. 

The Defendant pleaded, that the Plaintiff Mary, die & 
anno ſupradicto apud H. prædict. in ipſum (the Defendant) 
in ultum fecit & ipſum adtunc & ibidem verberavit & vul- 
neravit ac ipſum vulnerare & mahemiare voluiſſet, and ſo 


juſtifies in his own Defence, &c. 

The Platntiff replied, quod prædido tempore quo, &c. 
the afozeſatd Aſſault tp the ſald Mary, upon the Defendant, 
was ſuppoſed, the Plaintiff King was poſſeſſed of an Houſe 
ſituate in, &c. and that the Defendant eodem tempore 
quo the Aſſault by the ſaid Mary, upon the Defendant, ts 
ſuppoſed, entered into the ſaid ouſe upon the PoſſcMon of 
the | np ans King, & ipſum diverſis injuriis & contumeliis 
laceſſit ſuper quo (the Plaintiff King) required the Defen- 
dant to depatt out of his Þouſe, but he refuſed ſo to do, 
and thercupon the Plaintiff Mary, per Mandatum of her 
Hugband (the Plaintiff King) molliter manus impoſuit on 
the Defendant, to put him out of the Þouſe, ſuper quo the 
Defendant ira motus aſſaulted and beat the Platntiff Mary, 
as tn the Declaration, & hoc parat. ſunt verificare. 

And upon a Demurrer to this Replication, it was fn- 
ſiſted fo} the Defendant, that the Replication was ll fo; 
Uant of a Traverſe, (viz.) Abſq; hoc, that the Plaintiff 
Mary verberavit & vulneravit the Defendant, becauſe that 


is poſitively alledged in bis Plea, oz at leaſt ſhould have 
2 - traverſcy 
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traverſcd ab" a; | hoc quod inſultum fecit ad vulnerandom 
the Dekendant, as is done in the like Pleading in the 
Books of Entries, 02 (f they did not traverſe, ut ſupra, it nad bat 
was neccſſary. at leaſt, that in the Concluſion of the Re- 8 
plication, the Plaintiffs ſhould bave averred chat to be the ;,. | 
ſame Aſſaule, which! the DOctendant bad mentioned in bis 
led. 
Peg per Curiam, The Replication is good and as it 
ought to be, and that the Traverſes, ut ſupra; had been im. 
matertal, becaule-the Matter of the Plea was conkeſſed and where a 
avoided; and the Mods verberavit -& volneravit in the Juſtification 
lea doth not differ it 'from the common Bar Son aſſault — 
Lemeſne, but only makes the Jlea infozmal; and as to Place, "cis 
the Averment, there is no Need of it in thls Caſe, becauſe —— 
the Matter of the Replicatton is aid to be done at the be the fame 
ſame Time and Place; and tts a Rule, that if a Juſtifica- _ ſs, 
tion be at the ſame Time and Place, tis needleſs to aver ., fl my 
Et per Curiam, The Replication olight to be ſpecial, (as 
tis) becauſe this Matter could not be given in Evidence 
upon the general Replication de injuria ſua propria. 
Ingment fo the Platntiff, 


Gale verſus Till. 


4 Mod. 2 

T LL bzought an Action on the Cale in the Common 10 Lev. 12 
3leas againſt Gale, as Adminiſtratoz of T. S. and Jahn Ad. 

there was a Gerdict and Judgment againſt him; thereupon 8 

be bzought a Writ of Erroz in B. K. and thete the Judg- ** ret 

ment was affirmed; and now it was moved, that the Admt- Error; he 

niſtratoꝛ might pay Coſts upon this CUrit of Erroz, be- _ not pay 

cauſe it was his own Af, and lay in his own Knowledge, ., 

and was bzought in dilatione Executionis, in which Cale | 0 

the * Statute gives double Coſts. L 

But after an Adjournment on Monday 27 Novemb. 1693. 

it was reſolved, that the Adminiſtrator ſhould not pap any 

Coſts, fo2 that he was not a Perſon within the Intent of 

the ſatd Statute. 


Oo Lawrence 
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Foreign At- 
tachment 


pleaded ill. 


Lawrence verſus Atherton. 


2 upon Bond, & c. the Dekendant pleaded the Cut 
ſtom of Foreign Attachments in London, (viz.) That 
on ſuch a Day T. S. entered a Plaint, &c. againf the 
Plaintiff Lawrence in London; and upon Pzoceſs againſt 
bim Non eſt inventus was returned, and thereupon a DSug- 
geſtion was mave, that he had ſo much Boney in the 


Hands of the Defendant Atherton, and that he the ſafd A- 


Raſt. Ent. 57. 
Ov 197, 4+ 


1 Salk. 262. 
4 Mod. 314. 
Where an 

Audita quere- 
{a, and not a 
Writ of Er- 
ror, will lie. 


therton was attached by the ſaid Money, and ſo ſhews all 
the Pꝛoceedings thereon. 

And upon a Demurrer to this Plea it was adjudged ill, 
becauſe it was laid, that the Defendant (who was the Gar- 
niſhee) was attached by the Boney in his Þands, whereas 
it ought to be, that Lawrence (the Defendant in the Aton 
in London) wag attached by the Money in Atherton's 
Hands, fo; ſo is the Cuſtom, and (o the Defendant had 
laid it to be in his Plea. 


Lampton verſus Collingwood. Trin. 5 Will. 
& Mar. B. R. Rot. 50g. 


Ollingwood obtained a Judgment fo2 40 J. Debt, and 
40s. Damages againſt Edward Craſter and Robert 
Lamptonz and after the Pear, &c. he bzought a Sci. fa. 
upon that Judgment agatnſt Anne Lampton, Relict and Ad- 
miniſtratrix of the ſaid Robert Lampton, ſuggeſting the Re- 
covery ſupra, and that Craſter d{ed, and Robert Lampton 
him (ſurvived, and then he died, and that Anne Lampton 
was Adminiſtratrix; and upon two Sci. fa's and Nichils 
returned againſt her, he obtatned Judgment againſt her as 

Adminiſtratrix of the ſurviving Debtoz Robert Lampton. 
Cpon which Judgment the (aſd Anne Lampton bzought a 
CUrit of Erroz in the ſame Court where the Judgment 
was, (viz.) Error coram vobis reſiden', and fo Erro; al- 
—— Matter of Fact, contrary to the Suggeſtton of the 

1. 1a$. 

ſl. That where by the Sci. fa's it is ſuggeſted, that Cra- 
ſter died firſt, and Robert Lampton him ſurvived, ſhe averred, 
that Robert Lampton died firſt, and Edward Craſter him ſur- 
I vived, 
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vived; upon which June was taken, and found koz Anne 
Lampton the Plaintiff in the CUrit of Erroz, (viz.) That 
Craſter ſurvived ; and now ſt was moved in her Behalf, 
that the Judgment might be reverſcd, and no Bodp ap- 
peating kost the Defendant, 
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Per Holt Chief Juſtice, a CUrit of Erroz will not lie in 


this Caſe, but an Audita querela only; becauſe the Fat 
alngned foz Erro2 is in the Suggeſtion of the CUrit it 
ſelf, and not in any of the Proceedings in the Cauſez & 
adjournatur. 

But afterwards it was adjudged, that a CUrit of Er- 
roz would not lie, wherefoze the Plaintiff bjought an Au- 
dita querela. 


DE 


Term.Sanct. Mich 


© Willi, & Marie in B. R.“ 


Seymour werſus Greenvill, 


T w N Hillary-Term, 30 & 31 Car. 2. in B. R. Rot. 108. 
1 The IPlaintiff Sir Joſeph Seymonr obtained a Judg ; men 


ment againſt the DIO 5 Bernard Greenvill, — 2 


Eſqz fox 10001. Debt. and 8 J. Damages, but no 
Execution | was taken out, no; = Writ of Elegi 
ſued within a Pear and a 15 alter the ſald 0 
0 2 


| Elegit not 


taken out 
within a 
Year and a 
Day after 


the Judg- 


Continuan- 
ces on the 


actually Rall, may be 
et 271 out at 


Time 
G ulbout ſu- 
ing a Sei fa". 


— i,» 

— —_— 
— — — 

— = ns. Gow 
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was obtained ; and that the Plaintiff, without ſulng out a. 
np Sci. fa. againſt the Defendant in the AKon, had now ta. 
ken out an t legit dire#ed to the Sheriff of Berks, returnable 
the firſt Day of this Term; and thereupon an Inquiſition 
was had, and the Lands of the Defendant dellvered, &c, 
in Executſon. 

But the Plaintiff had now entered on the Roll of the 
ſatd Judgment an Award of an Elegit, as of the ſame Term 
with the Judgment; and had continued it down with Vice- 
comes non miſit Breve to the Time of the Suing out the 
pjeſent Elegit. 

And now it was moved to ſet aſide the Execution of this 
Elegit, and to have Reſtitution, &c. becauſe the Dutng out 
this Elegit was inſufficient, fo2 it ought to be actually ta. 
ken out ſome Time within the Year and the Day after the 
Judgment; otherwiſe ſuch an Award as this is, map be 
entered at any Time, paying only foz the Continuances, 
and then the Party will thereby be tricked out of the Bene. 
fit which the Law gives him of _ any Matter poſt 
_— upon the Sci. fa. which ought firſt to have been 

tought. 

Curia. 35 per Curiam, That unleſs a CUrit of Elegit was aft- 
ally taken out within the Year and a Day, that the Award 
thereof -afterwards would be to no Purpoſe z and therefoze 

peg Elepit wog irreguiar without u Sci. fo. firſt ſued out. 

„upon Examination of ſeveral of the ancient pzatt- 
ſing Clerks then in Court, it appeared, that it had been 
the conſtant Pzactiſe amongſt them to many Pears, onlp to 
award an Elegit with Continuances on the Roll, and to 
take out that CUrit at any Time afterwards, without lu 
ing out anp Sci. fa. therefore the Court conſidering the In- 
conveniency of opening a Gap to deſtroy ſo many Executi- 
ons, for this Irregularity, and becauſe the Practice had pre- 
vailed ſo long, that it was now become the Law of the 


Court, ordered that the Execution ſhould ſtand good, 


Turner verſus Felgate. 


IN Replevin fo) taking a Silver Tankard, &c. the Defen- 
. - dant Felgate avowed the Taking, &c. foz that be was 
AG, (rifed in Fee of an Houſe in London, and being ſo fetfed, 
the ſame de by Yndenture dated 9 Fedr. 1680. demiſen the ſame to 
Names, but one Harris fot ſirty Pears rendzing Rent; and that aftee- 


to a difteront 
Purpoſe, 3 wardg 
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words he ſold a Moiety of the Reverſion to one Palmer, Where « 


Traverſe to 


and lo; . 30 l. de medietate reddhus prædict fo; 7 Wears 
after the Sale of the other Molety to the ſald Palmer, he 
(the Defendant) avowed the Taking, &c. 

The Plaintiff pleaded in Bar, That at the Cime of 
the Leaſe made to Harris, and at the Time of the Defen- 
dant 's Sate to Palmer, one Mary Chown was ſeiſed in 
Fee of a Motety of the ſad Þouſe, and dien ſeiſen; and 
that it deſcended to Thomas Chown her Son and Peir. 
who is fill ſeiſed thereof ; and that the Defendant was ſei⸗ 
ſed of the other Molety, and ſold it to Palmer, as he had 
ſet fozth ; by which Palmer was ſeiſed, and fo the Defen- 
dant took the Tankard de injuria ſua propria, and traverſed 
that the Defendant was ſeiſed in Fee of a Moiety of the 
ſaid Reverfion, at the Time of the Taking the Tankard, 83 
at any Time after the Sale to Palmer. 

And upon a general Demurrer, the Plea in Bar wag 
held i, becauſe the [Plaintiff had laid a Seifin in Fee of one 
Moiety of the Houſe in Mary Chown, at the Time of the 
Demiſe to Harris, and had not traverſed the Defendant's 
OSeiſin of the Cahole, as he had afſedged in his Avowzy, 
which was the pzincipal Point to be traverſed. 

Judgment foz the Defendant. | 


Smith verſus Kemp, & al. 


Reſpaſs by Levi Smith of Newbury agaluſt Kemp 
and others, Servants to one Harris, Parſon of New. 


cheſter Aſſiſes, and the Plaintiff had a Cervia; ond 2 d. 
Damages; and it was now moved in Arreſt of Judgment, 
that the Declaration was ill, and that the Plaintiff could 
not maintain this Action. | 
The Declaration was, That the Defendants vi & ar- 
mis clauſum ipfius (the Plaintiff) vocat Peckſmead apud 
paroch' de T. in Com prædict nt & intraverune & 


liberam piſcariam ipſius (Plaintiff ) in clauſo prædicto cum 


retibus piſcat fuerunt & piſces inde, (vix.) 200 trutas, &c. 
ceperunt & aſportaverunt, e. Ji | 

The Exception to this Declaration was, that Treſpoſs 
vi 8 armis cannot be maintained by him who hath only be» 
ram pifcariam, foz he ts no mote than a Commaner, any 


bath only a Liberty of Fiſhing with others, any uh we 


7 .. 4 
. 7 di . 
4 Mod. 186. 
Treſpaſs of -- 


ton in Hampſhire. ' GO armic lies 


Upon Not guilty pteaded, the Cauſe was tried at Wia · N 


b 
I! 
. 
[| 

. 


= — 
* — + te- 


3 


» 
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lat. 1a. entire Fiſhing himſelf ; fo2 he hath neither the Property 
Fee Poſſeſſion- of the Fiſh in libera piſcaria, but only a Privi. 
«djudged be- lege of taking them there; and thrrefoze cannot maintain 
tween Feat * Treſpaſs vi & armis, no moze than he who hath Common 
Hill, 1 & of Paſture: | 
Jac. 2. BR. And Juſtice G. Eyres citeda Caſe between Up John and 
— Dawkins in the Reign of Ch. 2d. where the like action was 
arreſted up- bought, and Judgment arreſted fo2 the une Cauſe, ve ſu- 
vn the Mi». pra, and that he was Counſel fox the Plaintick in that Caſe, 
Potexſen for Which is repozted in 3 Mod 97 
this very Sed per Holt Chiet juſtice and Dolben, the Plaintiff bad 
Cauſe. Judgment in Eaſter-Term 1693. Eyre Juſtice being of a 
contrary Opinion, and Gregory abſent ; and the Chſef 
Juſtice grounded his Opinton upon the Authozity of the 
tit in the Regiſter. Fo. 95. b. and F. N. B. 88. g. 
But Juſtice Dolben ſetmed to differ this Caſe from the 
Regiſter, becauſe here it was laid to be libera piſcaria in 
Clauſo (of the Plaintiff) which amounts to ſeparalis piſ- 
caria, | 


Delabaſtide verſus Reynell, 


4 Mod. 183. HE Plaintiff being a Switzer, mattied the Daugh- 
——_— ter of Mrs. Reynell by one Vincent her fozmer Pul⸗ 
Proceed band, and ſometime afterwards a Difference ariſing be- 
therein. Qtiween the Switzer and his CUltfe, ſhe departed from him. 
| and then the Þugband pzocurey out of Chancery a Homine 
+ replegiando directed to the Sheriff of Devon. to replevy 
bis Cie, ſuggeſting in this Crit, that Mr. Reynell and 
his Wife had taken and detained her; and after an Alias & 
pluries, the ' Sheriff returned on the Pluries into B. R. 
(where the tit was, and ought to be returnable) that Rey- 
nell and his Wife had eſloined the Platntiff's Mike ad loca 
ignota, &c. ſu as he (the Sheriff) could not make Delivery, 

&c 


Nota z This Pluries was returnable quinden' Paſchæ, and 
upon the verp Dapof the Return, the Oefendants entered 
their Appearance with the Philazer of Devonſhire in B. R. 
but notwithſtanding this Appearance, the Pla(atiff ſued out 
a Capiasin Withernam againſt the Defendants; and there- 
upon their Agent having Notice of it, ſummoned the Plaſn- 
tiff befoze the Ch. Jo. Holt, who taped the Withernam ; and 
thereupon they moved the Court foz a Superſedeas to it. be- 
taule they had entered their Appearance ut ſupra, and were 

ready, and did offer to plead non ceperunt, & e. cn 
2 8 
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This was oppoſed by the Counſel foz the Plaintiff ; firſt, 
becauſe this Plea is an Averment agatuſt the Sheriff's Re- 
turn, and ther ene ought nat to be admitted; beſides, ad. 
witting this Matter migbt de pleaded, yet befoze the Plea 
Is recetved, the Defendant ought to Gage Deliverance, by 
gibing Bail to make a Delivery of the-Plaintiff's Mike, 
if the Mue non ceperunt ſhould be found again them. 

Sed per Holt Ch. Juſtice, Upon ſuch a CUrit, the Sheriff 
(not finding the Party) tan make no other Return, but an 
Elongavit; ke he cannot-/falſify the 'Suggeſtton ol the 
Writ, and return Non ceperunt, becauſe as to that Mat. 
ter he is concluded by the TUrit, and a Piea of Non cepe- 
runt is not a direct Averment agamſi the Sheriff's Return 
of Elongaverunt. 0 z 3 mot | 33130K2 

Therefoze tis but reaſonable, that ſince the Sheriff cun⸗ 
not return Non ceperune, che Parties ould be'admittey to 
plead it in their own Detentce; and as to the Gaging Deli- 
verance, it ought not to br upon this Plea, becauſe the 
Defendants denp the Taking, and therefoze cannot Cage 
Deliverance of that which thep have not; fo} a Gager of 
Deliverance is in no Caſe but where the Defendant abmits 
the Taking, &c. and controverts the Pzoperty. 

But in the pzincipal Caſe, the Court obligev the Defen- 
dants to plead no other Plea than Non ceperunt, and that 
without any Delay, and thereupon they had a Rule fo} u 
Superſedeas to the Withernam. | 

And Peter's Caſe, Michl. 1 W. & M. and Trevill's Caſe, 
Mich. 3 W. & M. were cited as Authanties fog this Piac⸗ 


tice of the Defendant's Appraring upon the Return of the 
Homine replegiando, & c. | W 


The King verſus Parsſhioners of Huntingdon. 


HE Caſe, ſſ. One Andrew Lucas, a po02 Man, dwel- Order of 
ling tn Lancaſhire, was by Odder of two Juſtices of Jagt 4. be. 
that County, removed unto the Pariſh of Huntingdon in cauſe ie was 
Cheſhire, as being laſt legally ſettled there. — — — 
After this Removal, two Juſtices of Cheſhire male an w u hien de 
0ziginal Ower, reciting, that the ſatd Lucas, nce his Re» poor Man 
fidence in the Pariſh of Huntingdon afozeſaid, was legally was ne ns 
ſettled in the Pariſh of Stook in the County of Hereford, of his legal 
and therefoze they removed him to Stook ; and now this settlement. 
Cheſhire Dpder being removed into B. R. by Certiorari, 


The 


Woe < 


—  — ————— 
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The chief Queſtion was, CUhether a fozetgn County is ſa 
far obliged by the Ozder of two Juſtices of another County, 
that they have no other Remedy but by Map of Appeal 
from that Oder to the next general Quarter-SeMons held 
fo} the County where the Ozder was made. 

©} whether two other Juſtices of the foreign County 
may make another oztginal Ower; and lend the pooz Man 
to a third Place, ut ſupra. | | 

And it was inſiſted, that this Cheſhire Order ſupra, 18 
good, otherwiſe a foreign County would be without Re- 
medy, becauſe the Appeal muſt be to the next SeMfſong 
where the firſt Order was made; and it map happen that 
Seſſions map be over befoze the foreign County map have 
Notice of the Oder, 0} at leaſt befoze they can poſſibly 
come to the Place where the Sefions ts held, if the Coun⸗ 
ties are at a great Diſtance, and the Ozder ſhould be made 
a very i(ttle Time befoze the ScMong. 

And farther, that in this Caſe the ſecond Order did not 
interfere with the Firſt, becauſe the Perſon chargeable is 
not ſent back to the Place from whence he came, but to a 
third Place, which was the Place of his laſt Reſidence. 

The Court doubted of this Matter, and raiſed a Que- 
ſtion, Ubetber the next Seſhons ſhall be taken to be the 

next after the Making the Order, o; the next after the Par 
ties find themſelves aggrieved. Ti 

But it was agreed by all, that two Juſficcs of the fo- 
reign County could not, by an Ozder, ſend the pooz Man 
back again to the Place from whence he came, fo} that 
would make an Jnterfering of Jurisdicion, 

At laſt this Ozder was quaſhed, as being informal, (viz.) 
foz that it did not recite, that Lucas was laſt lawfully ſettled 
at Stook, but only that be was ſettled there ſince he reſided 

at Huntingdon; and ſo the Points ſupra were not deter- 


mined, 
Cook werſus Darbiſon. 
In jekt. RROR to reverſe a Judgment in Ejectment in C. B. 
— 7 given fo the Plaintiff; and the Erroz aſſigned was, 


laid before that it appeared upon the Recozd, that the Demiſe to the 

— . Plaintiff was made on the 2oth Day of January, 1692, 

3 which was the tſloin-Day, and ſo the firſt Dap of Hillary- 
erm. 

I And 


claration was of the ſame Hillary- Term, wich relates alſo 
to the firſt Day, and ſo the-Action was bzought by the 
[latntiff befoze his Title accrewed, oz ot leaſt on the very 
ſame Day, which cannot be, becauſe the Law allows no 
Fractions of Days. 


Sed per Curiam, This being after a Gerdick, the Chief 4 Leon. 58. 


Juſtice lald, that ff the Plaintiff in Erroz would take Ad- 
vantage of this Matter, he ſhould have alledged Diminu- 
tion, and pꝛocured the original Writ to be certified ; and 


{if that was returnable befoze the Plaintiff's Title, it 
would have been Erro?. 


Midgley and Gilbert verſus Lovelace. Trin. 5 
Will. & Mar. B. R. Rot. 625. 


- HE Coſe was, fl. One Keightley demiſed an Pouſe Tenants in 


mman 
may join in 
an Nen of 


lace, and Keightley by bis Laſt Mul, deviſed a Moiety of Debt or Co- 


to Jones foz a certain Term of Pears, rendzing 
Rent; Jones aſſigned the Term to the Defendant Love- 


the Reverfion unto Midgley, and the other Moiety to 
Gilbert, and died; and now Midgley and Gilbert join in 
an Action of Covenant, and allign the Beach in Mon- 
papment of the Rent. | 

The Defendant pleoded, that after the Rent became 
due, and bcfoze the Aﬀion was brought, the Plaintiffs had 
by Fine, &c. granted Reverſion to one Hawkins, and con- 
cluded in Bar. 

And upon a Demurrer to this Plea, two Queſtſons 
were made: 


(1.) Whether the Plaintiffs ought 10 ſever in this Adlon, 


02 in an Action of Debt for this Rent, becauſe they are not 
joint Leſſozs, but have each of them a ſeveral and diſtince 
Intereſt to a Moiety of the Reverſion. 

To which it was anſwered and reſolved, that the Plain⸗ 
tiffſs are Tenants in Common, who map join 02 ſever (ac 
Election) in an Action of Debt fo; Rent reſerved, 

Sed per Holt Ch. Juſtice, If thep ſever in Debt, & c. f 
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And it appeared likewiſe by the Placita, &c. that the De- 


t. 


hey Sid. 402. 


muſt not each of them make his Demand of ſuch a certain rs. 
Sum, which amounts to a Moletp, but the Demand muſt 
be de una medietate of the whole Rent, and therefoze if 
they map join in Debt, they map likewiſe join in Covenant. 


pp (2.) The 
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Covenant (2.) The other Que ſllon was, het her the Arrears of 
— — Rent art not loſt to the JPtatariffs, by their Granting the 
of « Term Reverfion to another, becauſe the Piſbity between them and 
upon rhe Pri- ee TYerendaie was thereby veſieoye, 
al! As to that Matter tt was anſwered Kkewiſe and refolved, 

that this Atton was matntatnable foz the Arrears of the 
Rent, notwithſtanding the Reverſion was out of the Plain. 
kills; fo} the the Defenvart was but an Alignee of a Tetm, 
yet the very Pzſviry of Contract wes transferred by the 
Statute of H. 8. which gibes the action ke; and againſt Af. 
sid. 151,402. (ignees ; and the Contra ſtill remains, tho' the Privity of 
Raym. bo. Eſtate is gone. | | 
Et per Curiam, Debt will lie in this Caſe foz Arrears of 
Rent, a fortiori Covenant, &c. 
Judgment koz the Ptaihtiff 


Leonard qui tam, &c. verſus Beech. 


* 92 qui tam, &c. fo the Aing and the City of Lon- 
— 1 don, ag fox himſelf to 300 I. upon the Statute 
Statue 21 1 Jae, 1. edp. 22. par. 37. Againff the Dekendant, a Seatcher 
Ver. . and Sealer of Leather in London. | 

The Detlat ation was general, that the Defendant being 
a Searcher and Sealer, and [won accozding to the Statute 
ptimo die Septembris Anno 4. &c. apud H. colore officii ſui 
_ allocavit & ſigillavit 150 Coria inſufficienter tannat. 

e. contra formam Statuti, per quod he had fozfeited 300 l. 
(viz.) 40s. fo} every Olde. 

Apon Not gutltp pleaded, the Plaintiff had a Aerdict; 
and it was now moved in Arreſt of Judgment, that the 
Offence was laid to be on one Day, and not as it ought 
to be, (viz.) diverſis diebus & vicibus, between ſuch a Day 
and ſuch a Doy. 

Veſides, tis not laid, that the Defendant ſeparatim al- 
locavit & figillavit, ſo that tt doth not appear, but that the 
150 bides might be tack'd together, and the Allowance of 
them but one act, and ſo but one Offence, and then but 
one 4c 8. 18 fozfefted, and no moge. 

(2.) That this Caſe is within the Statute 21 Jac. r. 
cap. 4. which refftaſng popular Actions to be brought with. 
in the proper County, and to be tried befoze rhe Juſtices 
of Peace; therefoze this Afton being brought in B. R. tho 
lald in London, tis coram non judice. © 
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To which (t was anſwered, and ſo reſolved per Curiam, Curia. 


that this Ollence was well lald, and that it could never be 


intended, that the One Þundzed and Fifty Hides were all 
allowed at one Time, becauſe tis enacted by the Statute, 
that every [ide (hall be (everally ſealed, and there is no o- 
ther Method of Allo! ance, but by Sealing; and if but one 
Dffence, and that committed on one Day, the Statute 
would be 11[{tuded and uſeleſs. 

And as to the laſt Objection, per Curiam, this is not cro. Car. 
within the Statute 21 Jac. becauſe that Statute doth not 2 * 
give any Jurisdiction to the Juſtices of Peace, and thep , 3%» 
have no Power to enquire of any Offence agatuſt that 
Statute, 

a Et per Curiam, Not gulltp is a good Plea to this 
clon. a — 
Judgment fo the Platytiff, 


Yaxley's Caſe. 


þ E was committed by the Earl of Nottingham, Secre- 
tary of State, by Zirtue of the Statute 35 Eliz. fog 35 El. e. 2. 


Var. 11. 


refuſing to anſwer, being demanded, whether he was a Je- . 


ſuit, Seminary, or maſling Prieſt; and now he bzought an men: i11 


Habeas Corpus, and pꝛayed to be bailed. concluded. 
And an Exceptton was taken to the Commitment, fo? 
that the Concluſion thercof was, ( viz.) There to remain 
until he (hall be from thence diſcharged by due Courſe ot 
Law, when the Tlozds of the Statute are, until he ſhall an- 
ſwer unto the Queſtions; and therefoze the Commitment 
ought to be ſpecial, accowing to the Statute, and the 
* Churchwardens of Northampton's Caſe was cited, and Ante». 
relied on. 
Beſides the Commitment ought to be by a Juſtice of 
Peace, and a Decretary of State is no [wozn Juſtice ; and 
it was objected, that the Habeas Corpus Act had ſuſpend- 
ed this Statute. | 
Sed per Curiam, both theſe laſt Objeitions were overeru: 
led, but (02 the firſt, the Court held the Commitment ill. 
Then they asked the lame Queſtions of the Defendant, 
who anſwered openly and direckly in the Negative z and 


thereupon he was diſcharged, 


Pp 2 Gilmore 
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Gilmore verſus Harris. 
Power of PO N a ſpecial Verdict in Ejectment, the Caſe was 
— as followeth : 
purſued. ff. Edward Mountford ſettled his Lands now in Queſt. 


on to the (iſe of htmſelf in Tail, Remainder to Simon 
Mountford, and the Peirs Bales of his Body lawfully be. 
gotten, Remainder to Sir Edward Mountford in Tall, Re. 
mainder in Fee to his own right Þeirs. 

In this Deed of settlement there was a ſingle Power of 
Revocation reſerved to Edward Mountford, to revoke the 
Eſtate only limited to Simon Mountford, and to limit new 
Ales inſtead thereof. 

Afterwards the ſald Edward Mountford, by a Deed ſub- 
ſequent to the ſald Settlement, reciting, that whereas he 
had a Power to revoke the Cſes limited by the ſaid Settle- 
ment unto Simon Mountford and his Heirs Males, and ſo 
miſrecites the Eſtate of Simon, by omitting the following 
Words, (viz.) of his Body begotten ; he declared that he 
did revoke the ſaid Uſes to Simon Mountford and bis 
Þeirs Males, and afterwards in the ſame Deed, by way of 
new (iſe, he limits the ſald Eſtate to the ſatd Simon and 
bis Þetrs Moles, without ſaying of his Body begotten 

And upon this Uerdict two Queſtions were mave. 

(1.) Whether this was a good Revocation of the firſt 
Caſe, becauſe of the Miſrecital of the Eſtate of Simon. 

4 ny adjuvgey that it was a good Revocation 3; fo ſuch 


_ ore to be favoured, and the Intent of che Party is to be ob- 


ſerved, 

(2) The nett Queſtion was, Che ther this new Eſtate 
limited to Simon Mountford, was a Fee · ſimple, as (pjinging 
out of all the Eſlates of Edward Mountford ; o othetwiſe 


whether it was the like Eſtate-Tail by Intendment, ag be 


fore. 

And adjudged that it was an Eſtate-Tail ; fo if it ſhould 
be conſtrued a Fee-ſimple, then the Remainder to Sir Ed- 
ward Mountford would be deſttoped, which Edward hav 
not Power to do. 


Neath 
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Neath verſus Reeve. Trin. 5 W. & M. B. R. 
Rot. 188. 


RR O R in B. R. of a Judgment in the Palace-Court in Judgment 
an aſſumpſit, and the Etro2 inſiſtey on was, That the . ſor 
Plaint which is the * in that inkerto Court was ge in the De- 
neral, (viz.) Johannes Reeve queritut de T. Neath de placi- elaration. 
to tranſgreſſionis ſuper Caſum in the Plaintiff's own and | 
pꝛoper Right, but he declared as Executor of Felix Bay- 
ram fo ſo much Boney received to the Aſe of the Plaintiff 
as Executor, &c. 

Et per Curiam, This is ſuch a Ulariance as is inconſiſt 


ent, and therefoze the Judgment was reverſed. f | 


— —ů ůů * 8 
— * —_ » 


The King verſus Barlow and Jeans, Churchwar- 
dens of the Pariſh of Hr. Warburgh in Derby. 


H E Churchwardens were indicked upon the Statute 

* 14 Car. 2. reciting, that whereas A. B. and C. &c. +, car. 2. 
Conſtables of the five Pariſhes within the ill of Derby, cap. 12. 
had expended ſuch Sums of Ponep in conveping Perſong 4 ph 
by Paſſes, and that J. S. and E. G. two Juſtices of the indiament | 
Peace, bad iſſued out their Ozder unto the Conſtables, = not ma- | 
Churchwardens, and Overſeers of the Poor of the ſaid £85 Reo 
five Pariſhes, commanding them to meet at ſuch a Time the Conſta- 
and Place, to make a Rate for the Reimburſement of the ble 
ſaid Conſtables; and that the Defendants didAccozdingly | 
meet, but refuſed to join in making ſuch Rate, &c. 

This Indidment being temoved into B. R. it was mo. 
bed to quach it. 

(.) Firſt, That the Warrant of the two Juſtices was 
to make @ joint Rate fo? all the five Pariſhes, which is ill, 
becauſe 'tis not accozding to the Direction of the Statute, 
no? equal in it ſelf. becauſe the Charges of ſeveral Con- 
ſtables, may be unequal; and every Pariſh is liable only to 
the Charges of its own Conſtable, | 

Beſides, they are not compellable by the Statute to make 
a Rate, fo; the Mods are, that they may make one, and 
ſo at their Eleton. 

But the Court would not quaſh the Indictment, becauſe 


the Defendants were blameable, it being very _— 
a 
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that the Conſtables chould be reimburſed; and therefoze ag 

to the firſt Pbjetton, (viz.) The Inequalitp of the Charges 

> the ſeveral Pariſhes, it ſhall be taken Reddendo ſingula 
ngulis. 

And as to the other Objection, that the Mozds of the 
Statute are, that thep may make a Rate, and ſo tis at 
their EleKion, whether thep will make one 02 not: Per 
Curiam, where a Statute ſaith, that ſuch a Thing may 
be done, tis always underſtood it muſt be done. 


DE 


Term. Sanct. Hill. 


© win & Marie, B. R 


— 


— 


Child & al' verſus Sands. Trin. 4 W. & M. 


R. Rot. 129. 
4 Mod. 176. W 
8. C. 
Salk. 31. 
S. C. 


RIT of Erro; on a Judgment in C. B. upon 
a ſpecial Gerdic there found in an Aion on 
the Caſe, grounded upon the Statute 13 R. 2. 


. 15 R. 2. and 2 H. 4. cap. 11. fo} ſuing in the 
N Court of Admiralty, &c. | 
Aaion for The Caſe upon the ſpecial Cerdict appeared ag fol: 


ſuing in the loweth: 
Admiralty. fl. Sands was a Merchant of London, and ſole Owner 


of ſuch a Ship, whereon he and ſeveral other Merchants 
T bad 


a 
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had loaded Goods to @ very great Ualue, deſigning a Coy» 
age to the Eaſt Indies. 


(abi this Ship lay thus loaded in the River Thames 
ready to ſail, Sir Joſiah Child, and others, Members of 
the Eaſt ladia Company, made Application to King Car. 2. 
(tn Behalf of the Company) and bis Council, to the Ring's 
CUarrant ts ſtay this Ship from ber intended Clopage, lug 
geſting that ſhe was an Interloper, and about to trade con- 
ttary to the ]Pohibition of the Charter of that Company, 
ond thereupon the King's (Warrant was obtained. 
Afterwards the ſaid Sir Joſiah Child, and others, &c. 
applied to the Court of Admiralty, foz Pꝛoceſs to arreſt 
the (aid Ship and Goods, and accozdingly they obtained a 
CAaarrant from that Court in Mature of an Attachment, 
tn Uirtue whereof the ſaid Ship and Goods were actually 
arreſted, by which Beans the Uoyage was loft. 

And Sands alone (who was the only Owner of the Sh(p 
and of ſome Part of the Goods) bzought this Aﬀton againſt 
Sir Jofiah Child, and others, Members of the Ealt-India 
Company. who acted in this Matter; and the Jurp found 
los the Plaintiff. and gave 7501. Damages; and after fr- 
gument, the ]laintiff had Judgment foz the ſald Damages 
in Duplo, (viz.) foz 1500 Il. and alſo double Coſts, ac- 
coding to the Statute 2 H. 4. which Judgment was ob- 
tained in the Court of Common [Pleas, 

And now upon a CUrit of Erroz bzought in B. R. it was 
argued, that this Judgment was erroneous. 

(1.) Fo} that this Aton is bzought by Sands alone, when 
all the Part-Owners of the Loading ought to have joined. 


To which it was anſwered, and ſo reſolved, that chis 1s x4 ; 25. 
Acton was grounded meerly on a Tort, therefoze tis ſever- 29 Affe, 


able in (ts Mature, and not like the Caſe of Boſon and ?; 37. 


Contract in Law, and therefoze all Parties to ſuch a Con- *5"* 


tract muſt be 1:kewiſe Parties to the Suit; but this is in 
Nature of a Treſpaſs. 

(2.) Objeaton, fl. There is nothing found in this Aerdic 
to bzing the Defendants in the oziginal Action within the 
Penalty of the Statute 2 H. 4. 

Becauſe it appears, that the Ship was tapped by Airtue 
of the King's Warrant, which in this Caſe the King might 
well do, ko; the Marrant is no general Pꝛohibitton to trade, 


but a particular Prohibition to trade with Infidels ; and ag =" 177 


a Security only againſt ſuch ſpecial Trading. 
Beſides, 
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? | Beſides, the Pꝛoletutton which is found to be made bp 
| Reg. 28: Sir Joſiah Child, & in the Admiralty-Court, is not ſuch 
z Lrownl, u Pyoſecution as is intended by the Statute, becauſe there 

2c was no Sult in that Court againſt Sands, but onlp a 

CUarrant to arreſt the Ship, and no Libel againſt any Per. 

| | ſonz and the (Uozvs of the Statute are, That the Party 
grieved ſhall have his Action againſt him who purſues in 
that Court, which muſt be intended of a Suit by Way of 

Libel, inter partes; beſides, it appears that Sir Joſiah 

Child, and the others, were but Agents to the Company, 

(i. e.) no other but their Attorniesz and an Attozney of the 

[: Party ſuing in the Admiralty is not within the Penalty of 

| this Statute; fo} it being a penal Law, it cannot be ex. 

| tended by any Conſtrufton, 

To all which it was anſwered, and ſo reſolved, that it 
plainty appeared by what was found upon Reco2d, that 
the Defendants in this Aﬀton had incurred the Penalty of 
the Statute 2 H. 4. foz the common Courſe of Proceed. 
ings in the Admiralty, in Caſes of this Nature, is by Pro- 
ceſs to arreſt the Ship; and tis that which bztings in the 
19Popxetozs pro intereile ſuo, and then the Libel follows; 
therefoze he who pzocures this firſt Pzoceſs out of that 
Court, noth proſecute and purſue therein, which are the 
Wows of the Statute. 

Therefoze the Defendants being found to have pzocurep 
the Admiralty Pzoceſs, and the Ship and Goods to be ar- 
reſted thereon, this is a full P2oſecution accozding to the 

Hob. 87, Courſe of that Court, and ſuch Evallons have alwaps been 
diſallowed. 

Godb. 3859, (3.) The third Objexion was, that this Acton is laid 

3857. foz conſequential Damages, (viz.) per quod he loſt the Pꝛo. 
fits of his Cloyage, which ought not to be in an Action 
grounded on this general Statute. 

(4.) And laſtly, that the Plaintiff ought not to have 
double Coſts. | 

To both which Objetions it was anſwered, and ſo re- 
ſolved, that as to the conſequential Damages, the Laping 
it ſpectally was but Matter ex abundanti, fo thoſe Da. 
mages might have been given in Evidence, tho' not men» 
tioned in the Declaration, as in Battery o Maihem fo} 
Bzeaking a Limb, &c. the Loſs of the ]Plaintiff's Time 
map be given in Evidence upon the common Declaration; 
therefoze in this Caſe the Plaintiff ought to recover _ 

I quentia 
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quential Damages fox his Loſs z and the Loping them (pes 
ctally cannot hurt. | 


And as to the Coſts, which are doubled, as well as the $ec the Cats 


Damages, tis a Rule, that in all Caſcs where Damages 
and C ofts are given at Common Law, and a Penalty is 
added by a Statute, with double Damages, that alſo draws 
double Colts. 

as to the Excuſe, that the Dekendants were only Agents 
to the Company, tis not found that they commanded them 
ſo to do; 02 if they had, it would not have excuſed them 
from the Penalty, fo2 tis at their Peril to obey ſuch ille⸗ 
gal Commands. R 

And the King's Warrant will not mend the Matter, be- 
cauſe the Defendant's Application to the Ring in Counctl 
was illegal! and fo2 that the Statute 16 Car. 1. cap. 10. 
par. 5 was cited. 


Jt was agreed, that the King may grant Embargoes Moor 891. 


on Ships in Time of Uar, oz map emplop the Shtps 
of his Subjects in Time of Danger, foz the Service and 
Defence of the Nation; but this Tlarrant was not in 
the Mature of an Embargo, foz it was onlp to ſtay a 
ſingle Ship, and not in any Time of Tar oz Danger, 
02 fo2 the Defence of the Nation:; and the Pietence of a 
Pꝛohibtttion fo2 not trading with Infidels, goes no far- 
ther than thoſe named in the Charter of this Tompany, ſo 
that it appears all was done with a pzivate Reſpect only, 
wherefoze tis altogether vold. 

X And foz the Reaſons afozelaid the Judgment was af- 

rmed, | 


The Lord Banbury's Caſe. 


7.7. 
E was indicted at the Old Baily foz Murder, by the: Salk $9 
Name of Charles Knolls Eſq; and being bzought up Pie, orf 
to tie Bar by Habeas Corpus, this Indictment was remo- +: 


ved, and this Matter returned foz the Cauſe of his Jmpzt- * 
onment, 

Then he erbtbited his * Plea ready engroſſed fn Parch⸗ 
ment, which upon his Paper was received; and it was a 
Plea in Abatement of the Indiament, and began thus: 

Carolus comes Binbury ſub cuſtodia Willi. Richard- 
ſon Gen. cuſtode Gaolæ Dominorum Regis & Reginæ de 


Qq Newgate 


. „. 7. 44 1 
mer in ' Gs 
n Indict-- 


Nota, This 


298 | Term. S. Hill. 5 W. & M.. B. SH 


Ces Style 80. 
The Lord Ri- 


Newgate virtute brevis Dominorum Kegis & Reginæ de ha- 
bend. Corpus ad ſubjiciend. &c. ei direct. in cujus cuſto- 
dia praantea ex cauſa predict. per nomen Caroli Comitis 
Banbury alias dict. Caroli Knolls Ar. comiſſ. ſuit ad barram 
hic duct. in propria perſona ſua & ſtatim de præmiſſis ei 
ſuperius impoſit. allocutus qualiter ſe velit inde acquietari 
dicit quod ipſe eſt perſona in indictamento prædict. men- 
tionat, & intenſ, per nomen Caroli Knowles de paroch, 
Sancti Egidii in Campis in Com Middleſex, &c. & verſus 
quem indictamentum predict. prolat. exiſtit pro felonia & 
murdro prædict. & dicit quod ipſe ad indictamentum illud 
reſpondere compelli non debet quia dicit quod Dominus Ca- 
roſus prjmus nuper Rex Anglia, &c. per literas ſuas paten- 
tes now pzoduced, &c created his Gzandfather an Earl of 
this Kingdom, &c. and thereby the Þonour was entatled 
upon the Male Line, and then ſhews his own Deſcent; 
ond that he is ctr Male, and Earl of Banbury, and con- 
cludes with hoc paratus eſt verificare, unde ex quo non no- 
minatur in indictamento predict. per nomen Comitis Ban- 
bury petit judicium de indictamento illo & fi ipſe ad in- 
dictamentum ill. ulterius reſpondere compelli debeat, &c, 

The Attoznep General replted, letting fozth, by Tlap of 
Eſtoppel, an der of the Þouſe of Lozds, in the then 
laſt Sclongs of Parilament, by which ft appeared, that 
upon the Petition of the Defendant to the Houle of Peers, 
to be admitted therein as a Peer of this Realm; his 
Right of Pectage was thereupon examined, accozding to 
the Courſe of that (uuſe, and afterwards carried agatuſt 
bim, (viz.) That he had no Right to ſit in that Pouſe as 
a Peer of the Realm; and this was relted to be ſuch a De- 
termination of the Batter, that all inker oz Jurisdig tons 
were concluded, . 

Put the Defendant's Counſel finding ſome Errozs in 
the Piea, moved fo} Leave to amend them, by adding two 
neceſſary Averments, 

l. That bis Ancle, who was of the elder Bzanch, was 
dead without Tfſiie, and that be himſelf was a Peer at 
the Time of this Plea pleaded; and after ſeveral De- 
bates, it was at laſt, by the Optnſon of Dolben and Eyre 
uſtices, amended in both theſe Points, (Gregory Juſtice 
ng abſent) and Holt Ch. Juſtice of another Opinion 
againſt the Amendment, and thereupon the Lord Banbury 
was bailed. Fa 
2 n 
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And afterwards he demurred to this Replication, and 
the Matter being argued and debated, it was at laſt ad- 
judged, , | 

(% That a Plea in Abatement is pzoper to an Andi#- 
ment, and in particular this Plea of Piſnoſmer, 

(2.) That this Plea was well concluded with hoc para- 
tus eſt Verificare generally; although it was very much in- 
ſiſted on, that it Would de concluded prout patet per Re- 
cordum, becauſe Peer dz no Peer is triable only by Re- 
co2d, which was admitted per Curiam; but then tis tn a Caſe 
where a Man is made a Peer by CUrit,onlp, 9 by being 
ſummoned to fit in Parliament in the Houſe of Peers by 
CUrit, which was the ancient Method of creating ſuch Þ0- 
nours. 

But in this Cale the Creation was by Patent of Re- ,, ,n@ 
cod, which was bzought into Court, and pzoves it ſelf, placico 14, 
(viz.) by the Gzeat Seal; beſides here are ſeveral De- % . 
ſcents whtch ate Matters of Fad, and trtable only by the Seile 237 
Country, fo that the Defendant doth not clattn the Þo- +77. 
nour from the Crown immediately, but only mediately ag Jones 9. 
Heir Bale deſcended from bim to whom the Þonour 
was firſt given. „ now Tay "= 

But if the Defendant was the very Perſon ennobled l- 
ther by CUrit oz Patent, then there would be nothing 3 
try, but Matter of Record. Means! 1 

3.) It was adjudged, that this Omer of the Pouſe of 4 inf. 126, 
Loꝛds would not conclude this Court in a Caſe pzoperly $87» $55. 
within their Jurisdiction, and in a Matter concerning the pyer ien. 
Right of the Subject, and coming befoze the Court in a Staundf.r55, 
judicial Tap; and as this Cale is, the Judgment of this . „ 16. 
Court will not leſſen the Authozity of that ©zder, fo be it 5 Rep. 49, 
either wap, it will not influence the Defendant's Right of — 
Peerage, 02 give him any Right to dt in the Þouſe of beide 
Lozds as a Peer, for as to that Matter he muſt ſtand or. co. 
fall by the Judgment of that Houſe, tour: Lads: 


F 


Os that the Judgment of this Court is upon no other 12. 


[Point than whether the Defendant ought to have the Addi, Cort. Re- 
tion of Comes Banbury given him in the Indictment, oz not; — = 
and per totam Curiam, the Plea was held good, and the 84d. 22, 23. 
Replication ill ; therefoze the Jnd(>ment was abated, and 

the Defendant was diſcharged. 


Qqa 


9 - 
: 
: 


DE 
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Foden verſus Haines. Trin. 5 W. & M. B. R. 
Rot. 1040. 


Pleadings in ID EBT upon Bond ot One Þundzed and Twenty 


Pounds; the Defendant craved Oyer of the Con- 

dition, which was foz the Papment of Sirty 

Pounds to the Plaintiff, by the Defendant, or 
one Kinnerſly, at a Day certain, 8c. 

Then the Defendant pleaded in Bar the Statute of 
23H.6 H. 6. concerning Sheriffs Bonds, and then ſet fozth that 

Kinnerſly was taken by Uirtue of a Capias Utlegatum in 
a cfvil Aon by T. 8. then Sheriff of Staffordſhire, and 
that the Plaintiff was at the ſame Time Under-Sheriff to 
the ſaid T. S. of the (aid County of Stafford, and that Kin- 
nerſly being then under an Arreſt, and in Cuſtody, be to- 
gether with the Defendant Haines ſealed and delivered the 
Bond in the Declaration mentioned pro Eaſimento & fa- 
vore præfat T. Kinnerſly de impriſonamento ſuo prædict 
per eundem T. Foden tune ſubvic' prædid' Com' Stafford 
exiſten' demonſtrand' & pro deliberatione ejuſdem T. Kin- 
nerſly abinde habend' & obtinend', &c. 

The Plaintiff replyed, that the Defendant pro meliore 
ſecuritate ipſius T. Foden quod praedia'” T. Kinnerſly non 
evaderet extra Cuſtodiam ipſius T. Foden ſed remaneret in 
ſalva cuſtodia ipſius T. Foden fecit ſcriptum obligatorium 

xdiQ'in narratione prædicta nominatum abſque hoc quod 


prædict Joh es Haines pro eaſimento & favore præfat T. Kin- 
I nerſly 
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nerſly de impriſonamento ſuo predi&' dand' ſeq demon- 
— ſeriptum obligatorium & in prediQ' narratione 
mentionatum præfat Tho. en ſigitlayit & ut factum ſuum 
deliberavit modo & forma, &c. 

And upon a general Demurrer to this Replication, after 
ſeveral Debates the Court gave Judgment foz the'Oefen- 
- dant, becauſe the Plaintiff of dis own Sbewing bad made 

the Bond void at Common Law; it appearing upon Oyer 
of the Condition, that it was made foz the Payment of a 
certain Sum of Money; and pee in the Indiament ta the 
Traverſe in bis Replication, be alledged, that it was made 
foz the Sheriffs Security, that Kinnerſly ſhould not 271 
Cape. 
Now this is an Averment againſt the Condition of the 
Bond. to which an Obligee Gail never be admitted; beſides 
tis not lawful to the Plaintiff totake an abſolute Bond with 
a Condition to pay Money. under Phjetence of Decurity a 
gainſt Eſcapes, without menttoning it. 

Sed nota ; The Obitgoz in this Caſe, and allo in the 
Caſe of Simony and Qſury, is admitted to over againſt te 
Condition of a Bond, 07 agatnft the Bond it (elf, te: Me» 
cefity's ©oke ; wherefoze the Plaintiff heating the Opint⸗ 
on of the Court, moved fo} Leave to diſcontinue upon Pay- 
ment of Coſts ; which was grant ed. 


Abney and Hedges, Sheriffs of London, verſus 
White. 


HE Plaintiffs bought an Action of Debt againſt the p. be 
Defendant White upon a Batl-Bond, ahd declared Sefer 
generally as upon other Bonds, (vix.) That the Defen. ond 
dant bound himſelf to them tn ſo much Ponep without ſap- 
ing per nomina Vicecomitum Civitat London, ag is uſual 
in ſuch Cafes. 

The Defendant pzapey Oyer generally of the Bond any 
| Condition, and made the Entry in the uſuak Fon, (viz.) 
j petit audicum ſcripti obligatorii prædict'-& et legitur, &c. 
| — — auditum conditionis ſcripti illius & ei legitur in 
| ver 
5 Then he pleaded the Statute 23 H. 6. ogainſt Sheriff 
g Bonds, &c. and ſcts fozth an Arreff, &c. and that this 
| Bond was taken foz Eafe and Favour, 


The 
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The Plaintiffs perceiving their Miſtale of omitting per 
nomina Vicecom', enter upon the :Recozd the Defendantg' 
pzaying Oyer of the Bond, &c. and then they ſet fozth the 
Bond it (elf, as well as the Condition thereof, & petunt 
quod (eript' præd irrotoletur & irrotuletut in bac verbay by 
which it appeared, that it was taken by them, by the Name 
* of the City of London, in expzeſs Mods, as 
& 1100 [1 843.1 Nig ' 
Then they reply and.confeſs they were Sheriffs of Lon- 
don, &c. and the Arteſt, Ke. and the Bond was taken dy 
per nomina Vie" Civitatis London' ſab conditions 
przdiQa to diſcharge the Party from the Arreſt, abſq; hoc, 
that it was taken fo} Eaſe and Favour, My 
And upon a Demurrer to this Replication, it was held 
per Curiam, that notwithſtanding the Defendant had en. 
tered the Oyer of the: Bond with an, &c. only, (viz.) & ei 
legitur, &c. Wet the Plaintiſt might enter it at large on 
the Recozdz and by ſo doing he had avoided the Defendant e 
lea of che Statute, becauſe now it appeared on Record 
that the Bond was taken by the Plaintiſfs, by the Name of 
Sheriffs, &c. and that the Clartance between the Bond and 
the Declaration was not matertal z neither was it any De- 
parture in the Replication to ſap, it was taken by them per 
* The like nomina Vic' ; ſo the Plaintiffs had * Judgment. | 


Judgment in 
C. B. between Blewit, Nc. Vic" Lad verſus Comley, Trin. 10 Will. Rot. 1336. 


Nichols verſus Pawletr. 
_— 
that the HE Defendant pleaded in Abatement, that the 
FORT 00 Plaintiff was an Alien Enemy, bozn in ſuch a Place 
nomy. in France. | 


e Raſt. The Plaintiff replyed, That he is [ndigena, and born 
Eur. 252-6: at ſuch a Place in the Kingdom of England, & non alieni- 
fo. 11. gena modo & forma prout, &c. & hoc petit quod inquire- 

nern 36:1, tur per patriam. thy 
"be lite Rep And upon a Demurter to this Replication, it was held 
per Curiam to be ill, foz that the Plaintiff did not rely 
upon the firſt Part of it, that he was born in England, and 
ſo conclude with an Averment, that an Jſſie might be ta- 
en by the other Side, (viz.) That he was not born in 
= and that this Batter might be triable by a proper 
Viſne ; but here de bath put Alien, or not Alien, fn Iſſue, 

I 


(viz.) 
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(viz.) Non alienigena modo & forma, which cann«t be 
tried fo ant of a Viſnez ſo Judgment was given, that 
the Bill (hall abate. 

Nota; It the Plaintiff had concluded his Replication surpluſage. 
with an Averment only, the negative Clauſe, Non alienige- 
na, bad been only Surpluſage, and helped upon a general 
Demurrer. 


Clerke verſus Moor. Mich. 5 Will. & Mar. 
B. R. Rot. 458. 


Sin Robert Clerke and Peter Peel bzought an Audita que- 1 Salk. 92. 
z_) rela againſt Moor, ſuggeſting that he (Moor) had ob. yn — 
tained a Judgment againſt them koz 401. Debt, and 4 1. ceſs thereon. 
8s. 2d. Damages, and that Peel had been taken in Exe- 
cution by Cirtue of a Ca. ſa. upon that Jud ment and af- 
ter wards was ſuffered to eſcape, and go at large by Con-; 
ſent of the (atd Moor, who had again very latelp taken out 
a new Executton on the ſame Judgment againſt both the 
now ]laintiffs, upon which they pzay to be relieved, and 
ltkewtſe pray Pioceſs againſt Moor, and thereupon a Sei. 
fa. was awarded againſt him, and after that an alias Sci. 
fa. and after two Nichils returned, the Plaintiffs entered 
their Payer, that the Court would p2oceed to examine the 
Mattet, and that they might be diſcharged, &c. 

And this Cauſe being put in the Paper ko; a Concilium, 
the Dcfendant Moor appeared, and by his Counſel in. 
fozmed the Court, that he had been ſurpziſed, and had no 
Notice of theſe Sci. facias's ; and farther inſiſted, that Pꝛo⸗ 
ceſs of Sci fa. did not ite fn this Caſe, becauſe the Audita 
— was not grounded on any Deed, but upon a meer 

ggecſtton of Batter of Fact only, and therefoze the Þ20- 
ceſs ought to be a Venire faciasz wherefvze it was pzaped, 
that the Sci. facias's might be quaſhed. 

And after feveral Debates it was quaſhed, foz per Cu- 
riam ſuch Paoceſs doth not lie in this Caſe. 

Et per Curiam, CAhere an Audita querela fs bzought by 
a Perſon actually in Execution; oz if at large, and be 
fourds big CUrit upon ſome Deed of the other Party; in 
both theſe Caſes a Sci. fa. is the Moceſs. | 

But where tis bzought by a Perſon at large, and apon 
a bare Suggeſtion of Batter of Fact (as in the ate 

a 


— 
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Moor $11. Caſe) there the ovly Moccts is a Venire facias, and upon 
of Entries ; that a Diltreſs (aſiaite. 


Alſton & al' verſus Buſcough. Hill. 5 Will. & 
| Mar. B. K. Rot. 470 


z Cro.70, I an Aﬀton of Debt upon the Statute 2 Ed. 6. of 
„ebe for not 1 Citbes, whitcin the [!atntiff demanded the treble 
ſorting our Qlalue, &c. 
Tirhes, the pon Nil debet pleaded, the Plaintiff had a Uerdict 
was ill, and inn C. B. and upon a CUtit of Erro2 bzought in B. R. it 
for what was verp much {nſiſted on, that the Declaration was lll, 
Realon. becauſe the Plaintifts had only at{cdged, that the Defen- 
dant had carticd away the Com, without ſetting out the 
Tithesz but did not aver that the Defendant had not 
made any Agreement with them for the Tithes, (02 the 
Statute gives the Penalty where the Tithes are carried off 
without any Agreement made for ſo doing; therefoze if the 
Defendont had agreed with the Plaintiffs fo2 carrying off 
the Cozn, without letting out the Tithes, (as it doth not 
appear but he might) then it had been no Fozfeiture, 
— And the Court was of that Opinion, (viz.) Chat the 
verdic cv Declaration was (11, tos the Reaſon ſupra, if | had been 
in a Decla- UPON a Demurrer ; but this was helped by the Gerdict; 
ration, ko if there had been any Agreement proved at the Trial, 


the Plaintiff could not have obtained a Cerdt#, 


Hool werſus Burgoigne. Pal. 6 Will. & Mar. 
B. R. Rot. 330. 


Taliter E N an Action of Debt the Platntiff declared, that where- 
are esd, I as be farmed of the Defendant ſeveral Lands lying in 
whero not, Winsford in the County of Somerſet, under an yearly 
Rent; and whereas on ſuch a Day be had pald 101. Par- 
cel thereof, to the Defendant, he by his Deed dated on 
the ſame Day, in Conſideration of the Receipt of the 
ſaid 101]. did oblige himſelf and his Peirs, &c. unto the 
Plaintiff in the Sum of 201. to defend him againſt Ju- 
lian Whitfeild, who had latelp made a pzetended Claim 
to the Eſtate, which the Platntiff held of the Defendant ; 
and alſo to defend the Plaintiff againſt any Perſon oz 

3 Perſons 
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Pcrſons whatſoever, prout per ſcriptum predi@. plenius 


apparet. 
Then the Plaintiff averred in Faf, that afterwards, 


(vin) Jn ſuch a Term, the ſatd Julian Whitfeild imple- | | 


citavit eidem (the Plaintiff) in the Court of Exchequer, 
befoze the Barons, &c, in placito debiti pro recuperatione 

edit. ſummæ 101. eidem (the Defendant) per eundem 
5 Plaintiff) ſic ut prefertur ſolut. inter alia, fog the 

ent of the ſatd Land, which the Plaintiff, at the Time of 
the Baking the ſaid Deed, farmed of the Defendant ; and Co. Ent. 324- 
that the Catd Julian, by Pzoceſs of the ſald Court of Ex- 
chequer, had compelled the Plaintiff to appear to anſwer 
bim in the Plea afozeſaid, 

Taliterq, ſuperinde in cadem Curia de Scaccario in pla- 
cito illo proceſſum fuit quod poſtea ſcilicet (in ſuch a 
Term) conſideratum fuit per eandem Curiam quod prad. 

uliana Whitfeild recuperaret 80 J. Debt, and 71. fo 

mages, &c. prout per Recordum inde in Curia de Scac- 

cario prædid. apud Weſtm. prædict. remanen. plenius li- 

vet & apparet, to the Execution of which Judgment the 
laintiff ſtands dallp liable; and farther avers, that he 
ave the Defendant Notice of this Pioſecution the ſame 
ay on which it commenced, but that the Defendant hay 
not dcfended the Plaintiff againſt the ſaid Julian Whitfeild, 
and refuſed ſo to do, unde actio accrevit, &c. 
To this Declaration the Defendant demurred ſpecfally, 

ſhewing foz Cauſe, that the Recozd of the Recoverp ſpe- 

cified in the Declaration was not ſufficiently alledged, and 

the Plaintiff joined in Demurrer. 

The Queſtion was, CUhether this wier Map of lead» 
ing the Recovery inter alia, was ſufficient in this Caſe 
where the Recovery is the only Bzeach, and alledged as 
the Cauſe of Aion. 

And it was inſiſted foz the Defendant, that the whole zz Ed. 4. s. 
Recozd of the Recovery ought to be ſet fozth at large in 4 Flow 
the Declaration. * 

Sed per Curiam non allocatur, fo at this Day tis o-. 
therwiſe pꝛactiſed; and 'tis ſufficient to plead, that the 
Plaintiff recovered with a Taliter proceſſum fuit, without 
reciting the whole Recozd. 

Et per Holt Chief Juſtice, This Declaration is too ge- 
neral, and that the Plaintiff Chould at leaſt have ſet the 
Matter out in this Fom : 


Rr {7 That 
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: That he was tmpfeaved in an Action of Debt foz lo 
much Money certain (of which this was Parcel) oz have 
fet fozth the whole Declaration in the Action bzought b 
Julian Whitfeild, with Talirer ſuperinde proceſſum fuit, fg 
as it might appear to the Court, that the Recovery was a. 

ain the Plaintiff fox the lame Matter, againſt whtch be 

as to be vefenved by the Defendant, fo2 that fn this Caſe 
de could plead no other Plea than Nul tiet Record; and up- 
on his Opinion 

Judgment was given againſt the Plaintiff. 


The King and Queen verſus Larwood. 


Where the 

Defendan | 

ſhall not bo A? Jnfozmatſon was exhſbſted agatnff the Defendant, 
Fe De ker £ fo; tefuling to take upon him the Office of Sheriff of 


ſelf, the City of Norwich, being thereunto duly elccted. 

13 Car. a. The Detenvant pleaved the Statute 13 Car. 2. by whſch 

cap.1.par-12- Ig kłnacted, that a Perſon elected into any Dffice in a Cop 

ozation, chan be ſuch as within one Pear befoze hath ta- 

en the Sacrament, accozding to the Church of England, 
07 elſe the Election (all be void; and averred, that he had 
not taken the Sacrament, &c. at any Time within one 
Pear next befoze the Election of htm to be Sheriff, &c. 
wherefoze the Eledton was vold. 

The Attoznep General replted, and ſet fozth that Part of 
the Ad of Unifozmity, by which every Perſon is obliged to 
take the Sacrament thzee Times in the Year, accoping 
to the Liturgp, &c. 

The Defendant reſolned, and ſet fozth the new Ack of 

* 1W.&M. Parliament fo} toletating * Diſſentets, to which there was 

Demur rer. 

Et per Holt Ch. Juſtice & Curiam, after many Argu- 
ments, Judgment was given againſt the Defendant. 

And firſt as to the Pleading, they held, that the Defen- 

| dant 's Reſoinder was a Departure from his Plea, and 
— * therefoze he could habe no Advantage of the A# of + Cole⸗ 
where a (6. Fat{On, ſuppoſing it was foz bis Purpoſe, foz tis a pztvate 
cond Statute Otatute, and muſt be pleaded. and therefoze no Opinion 
«firms the was given concerning the Influence of that Statute in 
where tis of This Caſe, becauſe it was not judtcially befoze the Court; 
now Matter, fg they grounded their Opintons upon the Jnſufficiency of 
L006: 23G. the Plea, taking it to ſtand ſingly upon the Statute 13 

. 2. 
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and as to that Mattet they held, that the notas Sta. 

tute was not made in Favour of the Dillenters; bat the 

contrary, and was rather do exclude them from beneficial 

Dffices, than to eaſe them from Offices of Charge, ks. 

ſo that this Caſe is not within ye ranting? ofthat Dta- 

ture. Inte 01.,3010034G ) TLIC) 6 TOR BNG 1 

But that which they pzincipally relled on was, 'Thatithe 
Defendant ſhoaly/nor de allowed to diſable himſelf to'avoiy 
an Office, na moze than a Yan could be allowen tu Tap, 
that he was an Ideot, or non Compos, any ſo to avoly 
Act done by htmCelf ; beides, great Juconvementes may pap: 
pen to the Government, if thts ſhould be allowed, 0% 

Juſtice Sam. Eyre contra in ombus, aud eiten Fu Cut. _| 

of the * Mayor , Goilford''ty Polnt, and 4uvuched 'Taſe Guide! 
between Box and Woolaſton, AMhO 15%. l Gül ME og, Clerks: 
See Sir I John Read Cie, the like Judgment n hn * gent. 247, 
the pzincipal*Caſe q ond it hard deen * adfudge b, that ,s. eee 
tulal of Oaths enolned to be taken by the Statute! v3 CF. 2. 3 L. 116, 
amounts to n Retuſal of the Office; (0 as by the T 


be may de-fined as fo2 vefuſhig the! Ohren ,0100 © 
£311) 310113301 OG „nein 3d iii 103/72 1601 10 dot 
i 


: Ui 21. Migthaty Ce TIOU RIULGY 
Olmere. ver Slieafs. 11 CG, B. Trins We 
X. Rot 1487. but adjudgeu this Term. 
„ ene watt eee, Gag o. 0 30 os Cini 
IN Replevin; b. Che Defendant mant Gog mme 0. % 66. 
| thine diſttiianis fol a") 3 
John Chapman gronted a Rent. Charge of l. per ud ou 
Morarla Tay ow: Spinſtet, and tu her Geir INE bREN e fo, 
the Place where, &c. with a Clauſe-of Diskette, NI venant tet 
by ber Oten (hie in coria prolaf) id Con0evarionWithe 94 , 
Love and Affection which ſhe boze to her Kinſman Six WI 
am Brodanex, covenanted to ſtand ſeiſed of the ſald Rent; to. 
the Aſe of Sir William Brodanex and bis Heirs, from aud 
after her own Death, if ſhe ſhould die without Jue; living af 
02 after her Death, and avers the Death of the (aid Mota» 
ria without Je. 4 um 
And farther, That the ſad Sir William Brodanex-grants 
ed this Rent to Nath. Willmott, after whoſe-Death (the 
Lands out of which, &c. being Gavelkind) the Rent de- 
ſcended to his four Sons A. B. C. D. and fo; a fourth Part 
of the ſaid Rent happening to D. the poungeſt Son, and 
f0z his Share, the Defendant bene cognovit captionem, &c. 


Rr 2 The 


17 3 8 


* 
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CTbe Plaintiff- pzaped Oyer of the Deed of Covenant to 
ſtand ſeiſed from Moraria, &c, to Sir William Brodenax, 
which was entered in bac verba, and then he demurred to 
the Cogniſance, 

(I.) Fo that the Mods of the Deed ore, Give and 
Grant, and not a fozmal Covenant to (tand ſeiſed, ag the 
Defendant had pleaded it. | 
-.(2,) This being a Rent-Charge in Fee, will not paſg 
by Map of Uſe, &c. therefoze the Gzant cannot operate by 
Ulay of Covenant to (tand ſeiſed. 

(.) This Deed is by wap of Grant, and as ſuch tis 
voſd, becauſe the Limitation of the Eſtate is in futuro, 
koz the Difference is thus: 5 


ltere a New Rent is created, tho" fo Life, 02 in Fee, 


tit map in its Creation be limited to tate Eke ot» any 


Time in ſuturo, becauſe it hath no Exiſtence till that Time 


Comes, and (v no Suſpenſion of any. Freehold, 


* 
JD 


, 


pzeſſed to be fo: Love and Affection to her Kinſman, &c. 


'; * , But-t(is otherwiſe, where an old Rent is granted for 


&ile,) or in Fee, ta commence in futuro, fog there the Gzant 
is vold, becauſe there is a Rent in Eſſe, and ſo the Free- 
dold of that Rent will be ſuſpended, and therefoze ſuch 
Gant is vold; Quod fuit conceſſum per Curiam. 

But they reſolved this was a good Convepance by Way 
of Covenant to ſtand. ſeiſed, the Conſideration being ex- 


and that an Old Rent'in bſſe map welt paſs by way of U. 
And farther,” That the Defendant had done well in 
eading it, as a. Conveyance by way of Covenant to 
and ſeiſed y fog if be had pleaded it as a Grant of the Rent, 
would babe been vos. TOE 


Judgment fox the Defendone, that the Conuſance was 
G OOEEEESETTET OI n 0145 


I 
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is 


' WTRROKR of a Judgment in C. B. in a ſpetial Gerdit 1 „ 406. 
in Ejectment, wherein the Caſe appeared to be ag 1 Salk. 227. 
followeth : Frey Fong 

| That John Long was ſeiſed in Fee of the Þouſes 5, « concin- 

and Lands in Queitton, and had thzee Brothers all ok gent Re- 
them now dead, but each ot them left: Iſſue Male. — 
John Long, by bis laſt Mill, deviſed the Lands now in ecutory De- 

Queſtton, to the eldeſt Son of his eder Brother foz Like, viſe. 

and after his Death, then to bis firſt, fecond, third. fourth 

and tenth Son in Tall Baſe ſucceſſivelyz' and fo? Mant ot 

ſuch IMue unto the eldeſt Son of his next Brother io Lite, 

Bematnder in Tail to his Sens ut ſupra, the like tu the 

eldeſt Son of his three Mothers, &c. in Tail Male. 
_ Then John Long died, and the eldeſt Son of bis eder 

Bzather entered, and married, and died without 

at the Time ot bis Death; but left bis 'CUlife big 

Child, which was afterwards a Kon bozn, and his Bother [1 

as his Guardian, kept the PoſſeMon of the Lands, as in * 

bis Right, many Pears, againſt whom che eldeſt Son of the 

ſecond Brother brought an Ejectment. 0631 00108 ,viit *J 

And the ſole Queſtion was, Whether the Deviſe of this 

Eſtate to the firſt Son of the eldeſt Son of the — 


- 
— 


* 
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the Teſtator ſhould be taken as an executory Deviſe, 01 0 0. 
ther wile by wap of contingent Remainder, ag it was ad- 
judged in the Common Pleag ; fog it was agreed, That (f 
this Deviſe to the firſt Son of the cldeſt Son of the Byo- 
ther, was a contingent Remainder, then (ſuch Remainder 
was loſt and deſtroyed, becauſe the Contingency did not 


happey during the pEticular e z and lo the LN 
4457 ve 


. aſe 
was in 
ed, that *e Intention of the Teſtator —— ond: its (EIN 
and his Intent is very plain, that the Sons of his ſecond Bro- 
ther ſhould take nothing whilft any of the Iſſue Male of his 
elder Brother were living; and therefore this Deviſe muſt 
be executor 

Sed per uriam, This is a contingent Remainder, and 
the Contigencp not happening till after the particular E- 
ſfate was determined, the Remainder is deſtroyed as tn 
Archer's Caſe. 

And tis a certaſn Rule, Chat a uin wal never ope⸗ 
rate by wap of executory Deviſe, H it might take Effect by 
wap of Remainder, (viz.) It there is a particular Eſtate 
ſufficient to ſuppogt it. | 

And Serſeant Pemberton, who argued fo: the D 
in Erroz, laid it down fo2 Law, that two Things ate 
ſaty to an executory Deviſe. 

r.)/ There miſt be a Limſtatfon after, '0} upo 
precedent. M10 | 
(2.) Such Limitation nun de to take Eff upon a 
* Condition precedent. 'IF p 
In both which! 'Caſes no Reminder 8 ſubfiſt, and 
therefoze the Law fo the Sake'of the Teſtaeoz, and to per 
kom bis Intent, hath ſtretched it (elf to make it operate by 
wap of executory Deviſe, ut res magis valedt! | 
Mozeoder be infiſted; that it one Liniftatton' of a'Debil 
is taken to be executory, then afl NCT” 
ons muſt likewiſe be ſo tanen ; fog the —— Limitationg 
of @ Deville of ont and the ſame C 


ndagt 


See the Sta- thall never 
race 10 & made to operate'ſeveral 'TClays, (viz.)' — dy w 

11 Will.c. 16. en Deviſeq und others y wap of Remainder ; dh 
_—_ * — {if all! the I imitations could — | 


of executory Deviſe, then e —— rend de Ip 

petuity, which is ſo much:adotded'by "Il N 1039! 
KNA n the b bbale, 

0 * 'thts' Judgment Was reverſed.. 961) fe * 
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The Biſhop of Exceſter verſus Hele. Trin. 5 
Sal & Mar. B. R. Rot. 134. | 


RROR of a Judgment in the C. B. in a Quare Impe- 
dit bzought by Sampſon Hele E(q;. agatuſt Jonathan 
Biſhop of Hxceſter and Gawen. Hayman Clerke, wherein 
Hele declared, that he was ſeiſed in Fee ot the Manoz of 
Southpool in Devonſhire, to which, the Advowſon of the 
Church of Southpool wag appendant; and that, be had 
pꝛeſented one Ultramere thereunto, who was admitted, in, 
ſtituted and inducted, and is now dead; whereupon, the 
Church ts void, and it belongs to him to pzeſent. Kc. 
The Biſhop pleaded, that he claimed nothing but as Ore 
dinary, but ſets out farther, that this Church is a, Bene - 
fice with Cure of Souls, and that it became vold 15 April, 
Anno 2 Will. & Mar. by the Death of the ald Ultramere, 
that an the 19th of May following, the Plaintif pzeſented 
one Francis Hodder as his Clerk, and that the (aſd Hod- 
der, Tempore præſentationis illius fuit perſona, in literatura 
minus ſufficiens ſeu capax ad habendum dictam Eccleſiam 
upon which be (the Biſhop) examined the ſaid, Hodder cons 
cerning. his Ability; and upon Examination faund him 
fore perſonam in literatura inſufficien. & ea ratione perſo- 
nam inhabitem & minus idoneam ad. habend. prædictum 
beneficium cum Cura Animarum, and therefoze be (the 
Biſhop) refuſed to admit the ſatd Hodder. 

That afterwards, (viz.) 20 Juni next following, he 
gave the Plaintiff Notice of this Batter, that he might 
nt a new Clerk, but the Plaintiff pzeſented no other, 
o that the Church was vacant mage than ſix Months after 
the Deceaſe of the ſaid Ultramere ; wherefoze, after the ſix 
Months were paſſed, he (the Biſhap) collated the other De- 
fendant Hayman by Lapſe. 

Hayman, the Jncumbent, pleaded. the ſame lea muta- 
tis mutandis ; the Plaintiff replied, that Hodder, at the 
Time of the ſaid Pieſentation wag, and pet is. Vicar of 
the Pariſh-Church of Ugborough in the (aid County, and 
that he was lawfully admitted, inſtituted and inducte d 
thereunto, and that he is a Man in ſacred Ozders by Epiſ⸗ 
copal Dzwination, and that he was a Pꝛeacher licenſed and 
allowed by Anthony late Biſhop of Exon, and * the 

ure 


LY 


3 Lev. 313. 
4 Mod. 134. 
2 Salk. 339. 
Caſes Ad} 88. 
2 Lutw.1094- 


Plea in a 


ware [mpe- 
5 not good» 


* 
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2 laſt. 6 31. 


* 5 Rep. 57. 


Cure of Souls foz many Pears, and that he was ſuf, 
clently qualificd, as well to celebzate Divine Serblce as to 
adminiſter the Þoly Sacraments, 6c. 

There was a frivolous Rejoinder, and the line Surre. 
ſolnder, thereupon the Dekendant demurted; and Judg. 
ment was given koz the Plaintiff in C. B. 

The Points controverted were; Flrſt, Whether this 
Replicatſon was material; and next, it the Defendant's 
Plea was good in Banner, as tis ſet fozth. 

As to the Replication it was inſiſted, that it was good 
by Map of Concluſion againſt the Defendant to ſay, that 
Hodder was minus ſufficien, in literatura, becauſe he was 
at that Time a Prieſt in Orders, and had a Cure of Souls; 
but this Point was not fully reſolved; yet the Court in. 
clined, that the Replication was ill, and that Hodder (tho 
a Prieſt in Orders) wag pet ſubjet to an Examination of 


bis Ability upon a new Pꝛomotion. 
As to the Plea, two Objections were made to it. 


(t.) That the B/ſhop was a Diſlurber by his own 
Shewing, fo2 that it appeared by bis Plea, that be gave 


no Notice to the Plaintiff until thirty-two Days after his 


Refuſal of Hodder, wherefoze this long Delap of Notice a- 

mounted to a Diſturbance ipſo facto, becauſe the Biſhop 

in ſuch Caſes is bound to give Notice to the Patron with 

5 — Speed; but the Court gave no Opinion in this 
oint. 

(2.) The chief Objetion to the Plea was, that the 
Matter thereof (gs verp incertaln, and ſo general, that no 
Iſſue could be taken; foz tis not ſufficient fog the Biſhop 
to ſap in general Terms, that Hodder was perſona in li- 
teratura minus ſufficien. but he ought to ſet fozth in what 
particular Part of Learning he was inſufficient, becauſe 
there are (cveral Sozts of Learning which are not neceſſary 
to qualify a Ban to be a Divine; therefoze the Biſhop in 
ſuch Caſes ought to ſet fozth the Cauſe of his Refuſal to 
admit the Clerk of the rightful Patron ; and this in a very 
particular Banner, that the Court may judge, whether 
the Cauſe is ſiffictent o; not; and ko this Reaſon the 
Judgment was offirmed; foz both Courts were unant- 
mous, that the Plea was ill foz this Cauſe; and Spe- 
cot's Caſe was held to be an Authozity in Point. 

I 
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But the Biſhop bzought a CUrit of Erroz in Parlia⸗ 
ment, and there the Judgment was reverſed; all that was 
urged was, that Hodder did not underſtand the Latin 
Tongue; ko upon the Biſhop's Examination he could not 
tranſlate the Number thirty-nine into Latin. 


The King and Queen werſus Biſhop of London 
and Dr. Lancaſter. Hill. 4 Will. & Mar. 
B. R. Rot. 964 and 965. 


Uare Impedit to recover the Pyeſentation to the 3 7". 377: 
Church of St. Martin in the Fields in the City of Ce. Ad 
Weſtminſter, upon an Avotdance by the Pqzomotion 154. 

of Dr. Tenniſon, the {aſt Jncumbent, to the Biſhopzick of J<re ae 
Lincoln. by Ceſſion 
The Declaration was, that Humphrey late Biſhop of n che Bi- 
London was ſeiſed in Fee in Right of his Biſhopzick, of ee“ 
the Advowſon of the Atcarage of the Pariſh-Church of St. 
Martin in the Fields, ut de uno groſſo per ſe, and that the 
ſaid Biſhop collated Dr, Tho. Lamplugh to the ſald Uicg- 
rage, then void ; who by Girtue of that Collation was put 
in the cozpozal PoſſeMlon thereof; that afterwards the (ald | 
Dr. Lamplugh was pzomoted to the Biſhoprick of Exceſter, . 
by Reaſon whereof the late King Car. 2. Ratione præroga- 
tive ſuz, pzeſented Or. William Lloyd, who was after- 
wards made Biſhop of St. Aſaph, per quod the ſame Kin 
Car. 2. ratione prerogative ſuæ pzeſented Dr. Tho. Tenni- 
ſon, who on ſuch a Day, &c. was created Biſhop of Lin- 
cola, per quod the Uicarage vacavit per promotionem 
prædict. Dr. Tenniſon, and that it belonged to the Ring 
and Queen to pzeſent ratione prerogative ſux, &c. 
The Defendants appear and pzap Oyer of the oziginal 
CArit, which was entered in hæe verba, and it appeared to 
be a common and general (Urit, ſhewing the Ring's Title 
no otherwiſe, but by the common CUozvs Quæ vacat & ad 
noſtram ſpectat donationem. 
Quo lecto & audito, the Defendants plead in Abatement 
of the CUrit and Count, becauſe of the Variance between 
them in this Matter, (viz.) foz that the King and Queen 
bad entitled themſelves in the Crit generally pleno jure, 
but in the Declaration they had ſet fozth their Title to be 
ratione prerogative ſux. 
To this Piea the Attoznep General demurred, and upon 
Argument per Curiam, the 120 and Declaration w 
good, 
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good, fo} there is no ſpecial tit in the Regifter in this 

Caſe, and therefoze the TUrit muſt be general, and the De⸗ 
claration ſpecial; fo the Judgment was, that the Defen- 
dants en(wer over. ) 

CUhereupon they pleaded in chief, and ſet fozth the Title 
of the Biſhop of London to the Apvowſon of the ſaid Uica- 
rage, in Right of big Biſboprick, and the Plenarty by Dr. 
Tenniſon z and that on ſuch a Dap Dr. Tenniſon was elect- 
ed Biſhop of Lincoln, and afterwards, on ſuch a Day, 
was conſecrated Biſhop, &c. and that the ſatd Dr. Tenni- 
ſon pzocured a Diſpenſation to hold the ſaid Uicarage in 
Commendam until fuch a Day, which happened to be ſix 

Months and thiee Days after his Conſecration; that this 
Diſpenſation tenere in Commendam was confirmed by the 
King and Queen, and that Dr. Tenniſon held the ſafd l. 
carage in Commendam accoppingly, (viz.) Six Months and 
three Days after his Conſecration, &c. & hoc, &c. 

The Attozney General likewtſe demurred to this Plea, 
and two Points were made : 

ll. (1.) Whether there is any ſuch Pyerogatſbe belong- 
ing to the Crown as to have the nert Pelentation, where 
the Avoidance of a Church is by Promotion of the Jncum- 
bent to be a Biſhop. 

. And as to thts Point, the Law being ſettled by many 
Authozſties foz many Pears, the Court was not willing to 
have it ſtirred, tho' there were as many Authozities againft 
ſuch a Pzerogative; and therefoze without Difficulty ad- 
* Broke Pre- judged C02 the * Plaintiffs as to this Point. 


ſontment al 
Egliſe, pl. 3, 14, 61. Moor 399. 2 Cro. 693. 3 Cro. 542. Cro. Car. 780. 2 Roll. Abr. 343. 
Vaugh. 18. 4 Inſt, 356. 


22 The ſecond Point was, if this Diſpenſation tenere 
in mendam, being thiee Days longer than (ix Months, 
and the Confirmation thereof by the King wall amount to 
a Ptefentatſon by the Ring and Queen, and thereby thetr 
Turn to pzeſent ratione prerogative well ſerved, 

To whtch it was anſwered and refotved per Curiam, 
that this Confirmation oz Dfſpenſation by the King, &c. 
cannot operate two Maps, firſt to ſifpend their Title fo2 
ux Ponths, and longer, and ofſo to paſs a Right out of 
them, (vir) their Right of Pzeſentatfon z foz a Diſpenſa- 
3 '43- fon tenere in Commendam foz fir Months + fulpends the 

a Right of Preſentation till that Time ſhall be expired. 

Mozeovetr it was held and reſolved, that the Church did 
not become vold by the Election of the Incumbent — | — a 
| 3 Iibop. 
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-5iſhop, but the Aacancy accrewed by bis * Conſecration, "4 Ea. 3, 


and not till then. 


11 H. 4. 37. 


Judgment foz the King and Queen to recover, Vaugh. 19. 


Reynell werſus Long & al. Mich. 3 W. & M. 
N C. B. Rot. 347. 


Uare Impedit by Edmond Reynell, Eſq, againſt Richa 1 et 


Long and Thomas Long Clerks, foz the recovering 
bis Pzeſentation to the (iicarage of Broadcliff in Devon. 


fl. The Plaintiff declared, that George Rey nell his Gzeat A, of « 
Ozandkather was ſeiſed in Fee of the Advowſon of the Vi- Variance 


carage of Broadcliff in groſs, &c. and being ſo leited, 


between the 


granted the next Avoidance to Elizabeth Boroughs Midom, Count. 


and ſhe granted it over to one William ers and that 
the Church became void by the Death of Robert Stennings 
the laſt Incumbent; and thereupon the ſaid William Segar 
pzeſented one John Segar, who was admitted, &c, 

And then George Reynell by Deed granted the (aſd Ad» 
vowlon (inter alia) unto Arthur Champernoon and others, 
and to their Þeirs to the Cſe of the (aid George ko; Like, 
and afterwards to the Uſe of Edmond Son and Peir of 
George, and the Heirs Bales of his Bodp, -begotten on 
the Body of Urſula his then CUife ; and ko Cant of ſuch 
Iſſue, to the Ale of the Þeirs Males of the Body of the 
ſaid Edmond. 2 of + th 

By Uirtue of which Gzant, and of the Statute ko; 
transferring Uſes into Poſſeſllon, the afozeſaid George 
was ſeiſed of the ſald Advowſon foz bis Life, Remainder to 
Edmond his Son in manner as afozeſaid ; and that after- 
wards George died, and Edmond his Son was ſeiſed in 
Tafl, ut ſupra, &c. 

That Edmond the Son of George had Jſſue by his Mike 
Urſula George Reynel! his Son and Þetr, Father of the 
Plaintiff ; that during the Seiſin of Edmond the Gzandfa- 
ther, the Church became again void, which happened in 
the Time of the Uſurpation, (viz.) 1656. and thereupon 
within ux Months after the Uacancy, one John Cop- 
leſtone (at the Nomination of one George Reynell who 

had no Right) was put into actual PoſſeMon of the ſatd 
Church, by the then Perſons in Authozity, who was after- 
wards by the Statute 12 Car. 2. (which he ſer fozth) con- 
- firmed in the (aid Church for his Life, | | 

| $f 2 That 
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That after wards Edmond the Ozandlather died ſetſed ag 
afozeſatd, and that George the Father was ſeiſed in Can 
Male, and had Jſfue the Plaintiff his Son and Heir; and 
then George the Father died, and the Advowſon deſcended 
to the Plaintiff in Tail Male, and then the Church became 
void by the Death of Copleſtone ; whereupon it belonged to 
the Plaſntiff to pzeſent to the (aid Church, but he was dl. 
ſturbed by the Defendants. 

The Defendants demurred in Law, and ſhew foz Cauſe 
of Demurrer, that the Plaintiff had not pleaded the afoze. 
ſatd Gzant of the Wbowſfon by George Reynell, &c. unto 
Champernoon with a Profert hic in Curia, and the Plain- 
tiff folned in Demurrer. 

And now two Objections were made by the Council of 
the Defenvants. 

(r.) That the Deed of Settlement ſupra, by which the 
Avvowſon of the Uicarage is pzetended to be entalled, 
ought to habe been pleaded with profert hic in Curia, ſo ag 
the Defendants might have Oyer of itz foz here the Deed 
fs necefſhry ex inſticutione legis to make it a good Gzant, 
fo; without the Deed the Avvowſon will not paſs. 

Co hich it was anſwered and (o reſolved, that the 
8 - this Cale ſhall not be compelled to pzoduce the 
0}e 


eafons following: 
(1.) Firſt, Becauſe the Deed doth not belong to him 
who is only Ceſtui que truſt, but it belongs to the Grantees. 
(2.) Becauſe he hath no Remedy in Law to get Poſſeſ- 
ſton of the Deed. 
(3.) be is in meerly by Operation of Law, and not in 
” Dyer 217. the Per; and fo} Anthozities the Caſes in the * Margin 
Noy1zs, were cited. 


\W. Jones 377. Cro. Car. Stockton verſus Hampton. 2 Roll. Abr. 31. 


(2.) Objection, ſſ. There is a Variance between the Crit 
and the Count, to; the CUrit is quod permittunt eum pra- 
ſentare ad Vicariam Eccleſiz de B. and the Concluſion of 
the Declaration is quod ad ipſum Edmundum ad Eccleſi- 
am prædict fic vacantem, & c. pertinet præſentare, &c, 

Do that the CUrit i quod permittat, &c. præſentare ad 
* Hob. 327. * Vicariam, and the Declaration is ad Eccleſiam pertinet 
ke. u præſentate. 
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To which it was anſwered, and ſo reſolved per Curiam, 
quod omnis Vicaria eſt Eccleſia, and tis ſa held expꝛeſly 
in ſeveral * Books; and therefoze no Gartance in Sub⸗ od Bulft, 
ance, but only in Fozm, and this was not ſhewn foz , Roll Rep. 
Cauſe of Demurter. 235, 237. 
And the + Pzecedents are as in this Caſez wherefoze an 
Judgment was given koz the Plaintiff, and thereupon the ;... 
Defendants bzought a CUrit of Erroz, and a Bill in — 


Chancery, &c. | 


The King and Queen werſus Tucker. Judg- 
ment was given in Eaſter- Term, 6 Willi. 


ſpecial Commiſſioners of * and Terminer by Let. % Adj. 
tent of Jac: . at their SeMons held at Wells in $31; 630. 
the County of Somerſet, 21 Day of March, ann. 3 Jac. 2, 3 Lev. 396. 
and the Subſance of the Indiament was £02 bis being in inen 
atyal Rebellion againſt King James, in afiſting the late 7. 6 
Duke of Monmouth in the Jnſurrection in the Weſt. muſt con- 
This Tucker amongſt ſeveral others confeſſed the Jnd(#- — 
ment, and thereupon Judgment of Death (as in Caſes of 4a. 
High Treaſon) was pzonounced againſt him, and then he 
was pardoned. 
Afterwards Anno 2 & 3 Will. & Ma. he pzocured Leave 
to bzing a Writ of Error on the Judgment of big Attain- 
der; and hereupon ſeveral Errozs were ned. 
(.) Chat the Diretion of the Letters Patent of Oyer 
and Terminer was ili, fo2 that it was coram A. B. C. D. 
Juſticiariis, &c. per literas patentes ipſius Domini Regis ſub 
magno ſigillo Angliæ confect' eiſdem A. B. C. D. & al' ali- 
quibus tribus vel plur eorum dire@. 
Sed per Curiam, This is well enough, and in the Earl 
of * Leiceſter's Caſe, the Diretion was in the ſame Man. lows. 
ner, tho' it was objected, that the Direction ought to dave? 
been to all of them, and then the Authozity afterwards gl- 
ben to any three of them. 
(2.) That upon the Arraigument of Tucker, and others 
upon the (ame Jndictment, the Entry is (after the Puſon⸗ 
ers were bzought to the Bar) & ſtatim de præmiſſis in in- 
dictamento præd' ſpecificatis eis impoſit per Curiam hic allo- 
cat qualiter ſe velle acquietari, &c. ſeparatim dicunt, &c. 
whereas 


: [ "HE Defendant was indicted for High Treaſon before 4 Mod. 162. 
ters 


— A r ˖ x: — 1 * 
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whereas it ought to have been ſeparatim allocut', foz they 
ought to have been arraigned ſeverally. 

Sed non allocatur ; fo? it ſhall be expounded ſeverallp, and 
ſo are many Pꝛecedents. 

(3) That Judgment was given upon the Confeſſion 
without any Pꝛaper made by the King's Counſel in Behalf 
of the Ring. | 

Sed non allocatur; fo2 ſuch Pꝛaper is not of Neceſſity. 

(4) Fo} that the Judgment is erroneous, it being quod 

„ Inft210, ad locum executionis trahantur, but not ſatd “ ſuper hur. 
e bat, dellum trahantur, & ſuper furcas ibidem per collum ſuſpen- 
6:6, dantur 8c uterque corum ſuſpendetur, omitting per Collum 
ond. 387, ſuſpendetur ; that the Clauſe quod ſecreta membra ſua 
Junges, amputentur was Wholly left out of the Judgment, which 
Tir. J. Is a neceſſary Part thereof; and that it was quod corpora 
ment 19. eorum & utriuſque corum in quatuor partes dividantur, 
but did not ſap, & corpus utriuſq; eorum in quatuor partes 
dividatur. | 

But per Curiam, all theſe Exceptions were over ruled 
upon Utew of ſeveral Piecedents, both ancient and mo- 

dern, wherein Judgments had been defective in theſe Partt- 
culars. (viz.) many in everp Point, and many in ſome, 
and not in others, from the Time of H. 8. to this pzeſent 
Time. 

(s.) Objection to the Judgment was, That it was not 
ſaid quod interiora, &c. in ignem ponantur, which Clauſe 
was wholly omitted. 

Sed per Curiam, upon Uiew of Piecedents, that Obje- 
Fon was ltkewiſe over-ruled, 

Calvin's (6.) At laſt there was an Erroz aſſigned in the very Jn- 


| yy dictment, becauſe it did not conclude contra ligeantiz ſux 
byer iss, debitum, neither was it lald to be contra ligeantiz ſuæ de- 
1 Inf. 1:9. bitum in any Part of the Indlament. 
3 Inſt. 11. To which it was anſwered, that there were Cows in 


the Indictment which did amount to that Clauſe ; foz it 
was latd, that they on ſuch a Dap contra dominum Regem 
ſupremum verum naturalem & indubitat' dominum ſuum, 
with a Multitude of Perſons to the Number of four Thou- 
ſand, had aſſembled with Dzums, Colours, &c. in open 
Mar, &c. all which was apparently againſt their Allegi- 

ance, | 
Put after many Arguments, per Curiam, the Judgment 
was reverſed fo2 this Erroz only ; which Judgment of Re. 
verſal was afterwards affirmed in Parlfament ; & per Curi- 
I am, 
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am, tis an Eſſenttal to an Indictment of High Treaſon, 
that the Fact ſhould be lald to be done contra Ligeantiz ſug 
debitumz and moſt | in the Concluſton thereof: 
Sed per Holt Ch. Juſtice, It would be (uMicient, i it bad 
been in the Body of the Judifment ; but it muſt of Me- 
cefity be ſomewhere, uuleſs in Caſes of Treaſon, made ſa 
by any — AR of Parliament, where ſuch a Concluſion is 
not neceſſary. | 

And it was held, that the CUlozD Proditorie is ag eſſen · 
tial in an Jndi#ment fo2 High Treaſon, as the Mads Fe- 
lonice and Burglariter in Yndiftments fo} Felony 82 Burglary. 

But laſtly, The Attainders of Sir Henry Vane and Ge- 
neral Lambert were pꝛoduced, and there the Clauſe contra 
Ligeantiz ſux debitum was omitted, as here. 

Nota; This Reverſal was ſtrongly oppoſed by Mr. Hall, 
afterwards Serjeant Hall, of the Middle Temple, who bad 
purchaſed under this Attainder. 


Philips verſus Bury. 


41S was a Controverſy between the Biſhop of Exon. Upon « Re 
and Dr. Bury, Rector of Exceſter-College in Oxford, fudgnant of 
concerning the Biſhop's Right of Utſitation of that Cal“ L. K. in Per. 
lege, and the Depztivation of the Dockoz by the Bilhop as — 
Uiſitoz, 8c. and after a Special Uervict in Sjenment n nn 
brought by one Painter againſt Dr. Bury, who was choſen Fodgmene. 
Refoz upon the Depzivation of the 02z Judgment 
was given in B. R. fog the Doctor; and the Suit being by 
Original and not by Bill, a Writ of Extra was bzought on 
this Judgment in Parliament, and there it was reverſed; 
and the Recozd of the Reverſal remitted inte the Court of 
King's Bench. 
And it was moved in Behalf of the Plaintiff (Painter) 
that the Court of B. R. would give a new Judgment, 
(viz.) Quod querens recuperet, &c. and (oz this the Cale of 
* Faldo verſus Ridge was cited; and it was inuten, chat Yelv. 75. 
there would be a Fatlure of Juſtice, unleſs this Court * K 6, 
would do fo, becauſe the Þouſe of Lows bad only a 774 
Tranſcript of the Record, and no Rolls to enter any 
Judgments. 
ged per Curiam, A new Judgment cannot be given by 
the Court contrary to that which bad been already gi⸗ 
ven; but that the lame Court which reverſed the _ 
8 ___ 


3 
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ment muſt give a new Judgment foz bim in whole Favour 
it was reverſed. ; 

'Tis true, in the Caſe of Faldo and Ridge ſupra, the 
Court of Exchequer-Chamber, after the Reverſal, &c, 
gave Judgment quod querens recuperet ; but becauſe they 
wanted Power to award a Writ of Inquiry, which wag 
neceſſary in that Caſe, the Judgment being on a Demur. 
rer, therefoze it was ſent back into the King's Bench fo 
the Execution of that CUrit, and thereupon to give the |: 

But tis otherwiſe where the Judgment is againſt the 
Plaintiff in B. R. upon a ſpecial Clerdi#, and that Judg- 
* Dyer 343 ment reverſed in the Exchequer-Chamber, foz in that Caſe 
4550. 12, (no Writ of Inquiry being requiſite) that Court doth, be- 
V. N. B. 19. D. des the Judgment of Reverſal, give a compleat Judgment 
— 115, foz the Plaintiff in the Ation, (viz.) quod recuperet; any 
2 Saund-234, — pzove this Diverſity, the Caſes in the“ Margin were 
238. ted. . 

And hereupon the Court of B. R. were of Dpinton they 
could not give a new Indgment in this Caſe, and there- 
foze the Plaintiff reſozted back again to the Parliament 
and there upon Debate a new Judgment was given, q 
querens recuperet, which was entered accozdingly, and exe- 
cuted. | 


\ 


The King werſus Haines, Alderman of Glouceſter. 


Where the AN Information was exhibited againſt the Defendant foz 

ſhall becom- executing the Office of Alderman and Juſtice of Peace, 

pole co _ not having taken the Oaths within thzee Months, accozd- 

e ing to the * Statute z and he appearing, it was moved, 

* 25Car, » {bat he might be compelled to plead inſtanter, but he in- 
cap. 2. ſiſted to habe an Jmparlance. | 

Sed per Curiam, upon Debate it was agreed by them 

and the Maſter of the Crown-Office, that f Pꝛoceſg of 

Subpcena iſſue out of that Office, and the Party is returned 

ſummoned, and doth not appear at the Return of the Pꝛo⸗ 

ceſs, and thereupon an Attachment ifſtieth, and Non eſt 

inventus teturned; upon which a Capias goes out, and the 

Party is taken thereon z 02 if he came in voluntarily at any 

Time after the Capias is gone out; in (ſuch Caſe be ſhall 

plead inſtanter without any lmparlance. We 


3 And 
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and this was the Defendant's Caſe, koz he came in vo- 
luntarily after the Capias was gone fozth, wherefoze he was 
oꝛdered to plead inſtanter. 12 

But then he inſiſted, that there was no Jnfozmation 
filed againſt him at the Time of the Return of the firſt 
Proceſs, (viz.) Of the Subpœna, and therefoze all the ſub- 
ſequent Pzoceſs againſt him are irregular, to which the 
Court agreed, if the Fai was (0, 

Therefoze it was referred to the aſter of the @ffice to 
examine that Matter; and this Inkozmation being. after- 
wards (Trin. 7 Willi.) tried at the Bar, the Defendant 
was acquitted, 

Nota; Jt was agreed per Curiam, that if the Party is 
bzought in by a Judge's CUarrant, without any Pzoceſs a- 
gainſt him, in ſuch Caſe he ſhall have an Jmparlance, and 
not be compelled to plead inſtanter. 


Lawſon werſus Story. 


IR Wilfred Lawſon, after the new Statute concerning Where the 
Diſtreſſes, made Anno Will. & Mar. diſtrained bt ſhall 

Tenant Story fo; Rent in arrear, who reſcued the Diſtreſs, well as the 
whereupon Sir Wilfred (accoming to the Directions of that Damages. 
Stature) bzought an Aﬀion on the Caſe againſt the Reſeuer, 
and had a Cerdict and treble Damages; and now the Que- 
ſtion was, CUhether the Plaintiff's Coſts, as well thoſe 

ben by the Court de incremento, as thoſe given by the 

urp, ſhould be trebled, as well as the Damages, the 
Wozds of the Statute being, that the Plaintiff ſhall. re- 
cover treble Damages and Coſts ; and the Mueſtſon was, 
Mhbether the Mozd Treble ſhall extend to the Coſts ag well 
as to the Damages, oz whether it (hall relate to the Oa- 
mages only; and after ſeveral Debates it was reſplved 
per Curiam, that the Coſts given by the Court and Jurp 
ſhould be trebled as well as the Damages; and that it was 
ſo tuled by this Court in the Caſe of Sands and Child, 8. Dyer 
where the Ation was bzought againſt Sir Joſiah Child, fo: ““ 
ſutng in the Court of Admiralty concerning Batters, of 
which that Court had no Jurisdicton, upon the * Statutes * ric. 4. 
which give double Damages, without mentioning Coſts, * . 4 611. 
yet Sands had double Coſts, | 
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St. Leger verſus Pope. Trin. 6 Will. & Mar. 
W B. R. Rot. 556. 


1 Lutw. 484. Degr in the Debet and Detinet 62 105 l. 108. the 
1 etlurstton was upon a ſpecial Wager foz 100 
J Mod. 4 Guineas (which the Plaintift averred were worth 1071, 
1 Salk. , 10 8.) concerning a Game at Tables, where a Queſtion a. 
$4 47... rofe, whrther he who only toucheth his Table man, onght to 
tween « ſpo- Yertiove bim; and the Dectfion of this Qneſtton was, by d. 
cial Agrec- greement in CUriting, referred by the Parties to the 
Declaration, Groom-Porter, who determined it fo the Plaintiff in the 
Aﬀton, (viz.) That he who only toucheth a Man ts not 
bound to remove bim; and the Plaintiff concluded his De. 
claration, that the Defendant licet ſæpius requiſit. had not 
paid the 1071. 108. 

The Plaintiff had 2 in the Common Pleas; 
and now upon a TIrit of Erroz bought, thzee Things 
were (1{iſted on: 

(.) That thts Actfon ought to be bzought in the Detinet 
offlp fo the 100 Guineas in Specic, and not in the Debet 
und Detinet. 

— non allocatur; foz tis well enough in the Debet and 
net 
(2.) That the Platte ought to have concluded his De- 
Yelv. 136. tlnration in the Olpjtinettve, (viz.) That the Dekendant 
Ault. Lor. pad Hot pald the 100 Gulnens, or the 10) l. 108. becauſe 
Hires 320, he had Liberty to pap either the one oz the other. 
(2) That the Plaintiff dad demanded moze than the 
Suſneas fo2 Ghich they were cofned, and the Court will 
ex Officio take Motite of the Engliſh Coins ; now a Gui- 
nea was firſt colned foz 20s. and no moze, and is current 
and ſegral Coin foz no mote than 20 3 
ba Conrt doubted as to theſe Two laſt Except(ons, 
but elpettallp concerning the ſecond Exception, which they 
{ncifned to think a fatal Fault. 
But afterwards the Judgment was reverſed foz another 
Fault in the Declaratfon. 
To per Holt Ch. Juſtice, There is a Aartance between 
the Declaration and the ſpectal Agreement in CUriting ; 
ſo that the other Points were not adiudged. 
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Now the Uariance was, foz that the Plaintiff had deÞ | 


clared, that the Defendant per ſeript ſigillo ſuo (igillat', had 
bound himſelf in the Mager; but there was no ſuch thing 
in the CUriting o Note, tos that was only to ſtand to the 
Judgment of the Groom-Porter upon a Ca e tated 1 ** 
ed d by the ou. 


Main 5 us Wilsford, In the Ras? ' "* 
tratur Trin. 6. 9 Term, Paſch, 


Anno 8 Willi. | 


M. ARTIN wouobt an Action of Eexipoty te the Colt Aſter Judg- Il 
of Exchequer againſt Wilsford and one Nicholls, gt i I 
and laid his Action. in n', and declared, that the De- tion, for « 1 
kendants at Taviſtock in the County of Devon, 5 April, _—_— 
Anno 6 W. & Mar. had taken and catrfed awap two Pie: Cg, oe 
ces of Cloth, called Kerſſes,of him the Plaintiff, to the Aalue Property of 


A, Thirty Pounds, and had converted them to bis own i deve 


The Defendant pleaded in Bar, that the two Pleces of rig Onner. 
Cloth in the Bill mentioned, deing Goods and Berchan- 
dize fo which a Subſidy _ due to the Ring and Queen, 
were between the firſt of OXob. 3 W. & M. and the zoth of 4 
Auguſt then next following; . to Sale at Ratcliff in the 8 
Coint of Middleſex, before they were ſealed with the 1 
Seal of the Coſlettoz of the ſaiv Subſidy, accowing to the 
true Intent of a certain Ack of Parliament in that Part 3 
made and pꝛodided againſt the Fozm of the fame Statute; | 4 
by teaſon whereof he the ſaid Wilsford, then and pet being | 
one of the Deputy Aulnegers and Colleetozs of the Subſidy 
of Woollen-Cloth, vendible in the ſeveral Counties of De- 
von and Cornwall, lawfully conſtituted and authozt3ed, did 
according to the Duty of his Office, and the Defendant 
Nicholls as his Servant, and by his Command, between 1 
the ſaid firſt Day ok October, Anno 5. and the ſald zoth 3 1 
of Auguſt following, at Ratcliff in the County of Middle- | 
ſex, within the Pozt 'of London, bona prædict' ob cauſas ' 
prædictas ſeiſiverunt & ad opus ditorum Domini Regis 8c i 
Dominæ Reginz tanquam forisfatta arreſtavetunt; and the 
ſald Wilsford tune Officiarius prædict' ut prefertur exiſten' 
afterwards, (vir. ) the ſame 30 Auguſt, by the Name of 
Thomas Wilsford gen', one of the Deputy Aulnagers and 


Colletozs of the Subſidy of Woollen Cloth, vendible in 
Tt 2 the 
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the ſeveral Counties of Devon and Cornwall, qui pro eiſ- 
dem Dom Rege & Domina Regina ſequebatur dedit Curia 
hbujus ſcaccorii intelligi & infor mari, that he between the ift 
of ORob. ann. 5. and the goth of Avg. next follov ing, at Rat. 
cliff in the County of Middleſex, had (effed ond arreſted to 
the King and Queen's Aſe as fozfeited, two Pieces of Cob 
len Cloth called Rerſies, de bonis & catallis perlonæ igno- 
tz, fo2 that the (gid two Pieces of Cloth being made and 
Wought to ſel{ and utter, foz which ®ulbſivy was due, wrte, 
within che Time afozelaid at Ratclift afozeſotd in the Toun- 
ty of Middleſex, expoſed to Sale befoze they had been 
ſcaled with the Seal of the Colletoz of the Subſidy afoze- 
ſaid, contra formam ſtatuti in ea parte edit' & proviſ & pe- 
tit adviſementum Curiæ, &c. and that the Cloth might re. 
mom forfeited accopding to the Fozm of the Statute atoze- 
aid. 1 iin! 

Et ſuperinde taliter proceſſum ſuit, &c. that after war ds, 
(viz.) 23 Octob. aon 6. it was adjudged by the Barons 
of — Exchequer, that the Goods aforeſaid for the Cauſe 
aforeſaid ſhould remain forfeited, and that Wilsford ſhould 
be charged with, and ſatisfy to the Ring and Queen 20 1. 
being the Galue of the (ald Goods, prout per Record' inde 
plenjus apparet. | | 

And that he the (aid Wilsford afterwords, (viz.) 8 Nov, 
Anno 6 Willi. paid the ſaid Twenty Pounds into the 
Exchequer, prout patet per Record' pradict' per quod the 
ſaid Wilsford, and the ſaid Nicholls os bis Servant, &c. 


upon the Dop laſt mentioned, at Ratcliff afozeſaid in the 


ſaid County of Middleſex, pradia' duas pecias panni la- 
nei in informatione & judicio prædict' exiſten duas pecias 
panni lanei in Billa ipſius (the Plaintiff) ſuperius mentio- 
nat in uſum ipſius Tho. Wilsford converterunt & diſpo- 
ſuerunt prout eis bene licuit quæ ſunt eadem cap tio aſporta- 
tio converſio & diſpoſitio prædict duarum peciarum panni 
— wy (the Plointiff) ſuperius ſe modo quæritur & 
oc, &c, | 

To this the Plaintiff reply d. Proteſtando non cognoſ- 
cendo aliqua, &c. pro placito dicit quod pradia' dug pe- 
ciæ panni lanei in Billa ipſius (the Plaintiff) ſuperius men- 
tionat' non expoſit' ſuerunt venditioni antequam ſigillat 
fuerunt figillo collectoris ſubſid praedict' modo & for- 


ma you & hoc petit quod inquiratur per patri- 
am, &c. | 
2 
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And upon a general Demurrer to this Replication, it 
was inſiſted, that it was naught, foz that the Validity of rht 
Seiſure (after it appears on Recos, that the Goods were 
— ) cannot be put in Iſſue ; but that the Plaintiff 

in this Action was contiuded as to that attet by the 
Judgment and Condemnation upon the Jnfozmationz tbe 
he had Time to have appeared and pleaded to the Iiifozmas 
tion; and upon Iſſue joined the Legality of the 'Sectſure 
might have been teien, (viz.) (Whether the Cloth was ex 
poſed to Sale, oz not, befoze it was ſealed; but he having 
ſupt that Oppoztunitp, he is now foxerloſed from taking 
the Werits. 

Beſides it hath been always held, that after Jud up · _ 194, 
on an Information for a Seifure-bf 'Goody fo) the King, then“ 
Pioperty of choſe Goods are altered thereby, ſo-as net 
ther Trover oz Treſpaſs will lie tor hin who was the 
DOwncr; and tis not reaſonable that a Judgment ſhould be 
ſubverted by a collateral Adton. 

To which all the Barons agreed, and declared lt to be 
the ſtanding Rule of the Court. 

Vut then it was inſified foz the Plaintiff, That the Plea te Plan 
was ill, foz the Reaſons following: 

(1.) Fo} that by the * Statute, which gives the font. * Ed. 4. 
ture of the Cloths expoſed 10 Sale befoge they are ſeated cp 4 
with the Seal of the Collette of the Subadies, tis ap- 
pointed, that ſuch forfeited Cloths ſhall be ſetſeD fo2 the 
King. by the Collector or Avlneger, or by the Deputy of 
one of them. or elſe the Bailitls of the Town where 
the Cloths were expoſed to Sale, ſo that no other Perſon 
bath Power to ſeiſe, but thoſe named in this Statute, 

And it appcats by the Plea, that the Defendant WII 
ford was only a Deputy Aulgener and Collectoz to: Cloths 
vrndible in the Counties of Devon and Cornwall ; and by 
Conſequence had no Power to ſeiſe elſewhere out bf thoſe 
tuo Counties and yet by his own Shewing it appears, 
that he ſeiſed, &e. at Ratcliff in the County of Middleſex, 
which was out of his Deputation, and where he had no 
manner of Power. 

The ſame Matter tikewiſ? appeared in the Body of the 
Information pleaded ; (o the Judgment therein was ipſo 
facto void, becauſe the Information wag felo de ſe ſhew- 
ing that the vety Informer had no Power to ſciſe, and 
then by Conſequence the Court could not —_ 

00vs 
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Goovs upon a Seiſure which appeared on Recozd to be 
bo(d and egal. 

(2.) Che Pien is likewiſe (tl foz another Reaſon, (vir) 
becauſe it was at large without Reſpef to the Time or Place 
lald in the Declaration, and this being a tranſitozy Action, 
the Defendant dy bis Plea ought to have followed the 


Plaintiff both in Time and Place, ſince bis Juſtification 


was not local, o: at leaſt he ought to have added a Tra · 
verſe, (vix.) Abſque hoc, that he was gullty aliter vel a- 
lio modo, &e. 17: ( 3140 

Do that che Plaintift might have an Opportunity of ta» 
king _ upon ſuch Traverſe, and ſo to maintain his De- 
clar ation. *. 10 0 

(J.) The: Plaintiff hath laid the Converſion, &«. to 
the Uſe of both the Detendants ; and they have confeſſey 
a Converſion, but to the Aſe of one of them alone, which 
doth not meet with the Plaintiff's Declaration. 

The Court gave their Opintons ſeriatim. 

fl; Powes, Turton and Ward Ch. Baron, that the Plea 
was ill foz the firſt two Reaſons ſupra, tor they held that 
no Perſon hath Authority to ſeiſe the Cloth forfeited by the 


| Statute 27 Ed. 3. afozeſaid, but only thoſe very Officerg ex- 


pzefſed in that Statute ; and it appears, that the Defen: 

dant had no Autbozity to ſeiſe at Ratclift, fox by his own 

— bis Deputation extended only to Devonſhire and 
rnwail, 

They alſo held, that the Defendants in this Caſe ought 

to have added a Traverſe to their Plea, (viz.) Abſque 

hoc, that they were guilty aliter vel alio modo. 

And the Chief Baron Ward added, that it was a cet- 
tain Rule in Pleading, that where the Action is Tranſito- 
ry, the Defenvant in his Plea muſt follow the Platntiff, 
unleſs his Juſtification is local, and then he muſt craverſe, 
abſque hoc, that be is guilty extra. 

But in this Caſe the Action is Tranſitory, and the Ju- 
ſtification ts not local, and pet the Defendant hath neither 
followed the Plaintift, noz added anp Traverſe, wherefoze 
the Platntiff remains 'unanſwered, 

Now it the Defendant had pleaded well, he ſhould have 
ſet fozth, that he ſeiſed the Cloth at Taviſtock upon the 
Dap menttoned in the Declaration; and thereupon he in- 
formed this Court as upon a Seiſure at Ratcliff, with the 
neceſſary Averments, that all was the ſame, and then have 
| : ad- 


Term. S. Trin. 6 W. & M. in Scac. 


327 


added a Traverſe, abſq; hoc, that he was guilty aliter vel 
alio modo, which would habe been ſufficient without av- 
ding vel alio tempore. | 

nd ſo it was adjudged in a Lafe of a Seiſure made 


Salisbury, ond thereupon an“ Jnfozmation and Cotidemna- * Hil. 29, 


tion, as upon a Seiſure in Middleſex ; and in an Action of 
Treſpaſs the Matter was pleaded ſpecially, with the nue 
Traverſe, ut ſupra. : 111111682 an? 3 
And the like ſpecial Juſtification and Judgment in an- 
other Caſe between Cole and Powell; and he ſald he could 
not find any Piecedent in this Court to warrant (ich a 
Fon of Pleading as in the pzincipal Caſez and farther, 
that in thoſe collateral Actions, after a Convemnation up⸗ 
on a Seiſure, the Rule is, (viz.) Jf the Acton is Trover, 
the Condemnation may be given in Evidence upon the ge- 
neral Tſſue, becauſe thereby the Pzopertp is deveſted out of 
the Party; but if the Action is Treſpaſs, then the Matter 
may be (ſpecially pleaded; and tho', (f well pleaded, it 
might have been a good Bar to the Action, yet now tis ill 
pleaded, the Court cannot take any Notice of the Matter 
it ſelf, but mut give Judgment upon the JnſuMclency of 
the Pleading. my : 
Laſily, (Where a Statute makes a Foxfeiture, and gives 
Power to (eite generally, without naming any Perſons 
who ſhall ſeiſe, in ſuch Caſe any Perſon, tho' he is no Of- 
ficer, may ſeiſe tog the King z but here the Statute names 
the [Perſons by their Offices, who ſhall ſeiſe fog him upon 
this Fozfetture; and tho' there are no negative CMozvs, 
(viz.) That no other Perſon ſhall ſeiſe, pet in this Caſe 
expreſſum faeit ceſſare tacitum, and the Negative is implied 
by the expreſs Affirmative. | 
But Baron Letchmere was of Opinion to the Defen- 
dants fo2 no other Reaſon, but becauſe a Condemnatton 
did appear on Reco2d, and the Defendant charged with the 
Ualue, and therefoze no Akon will lie by the firſt Propie⸗ 
to} after ſuch Condemnation, and the Defendant being an 
Officer, ought to be favoured in Matters concerning His 
Office; and in this Plea 'tis ſaid, that the Cloth in the 
Declaration and in the Jnfozmatſon are the (ame, and that 
is ſufficient ; but he could not cite any Pyecevent of the 
Court foz ſuch Sozt of Pleading. 
The Plainttf had Judgment by the Opinion of thzee 
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nant cannot 
avow for 
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n 


Term. S. Trin. 6 W. & M. B. R. 
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pullen ver ſus Palmer. Intratur Trin. 6 Will. & 
Mar. B. R. Rot. 179; but depended until 


Trin. 8 Will. 

N Replevin, &c. the Defendant began bis Avowry in 

this Manner: 

: Ee — Samuel per I. S. Attorn. ſuum venit & 

defend. vim & injuriam quando, &c. & bene advocat cap. 
tionem Averiorum præd. in przd. loco in quo, &c. & juſte, 
&c. quia dicit quod, &. and then (ets fozth, that A. was 
ſeiſed in Fee of ſuch Lands, unde, &c. out of which be 
granted a Rent-charge of 61. per Annum (into B. C. D. E. 
with a Clauſe of Diſtreſs (being thirteen Perſons in all) 
and unto their Peirs and Aſigns to; ever, foz the Ale of the 
Pooz of the Pariſhes of Beckington and Rhode in Wilts, 
and this Gzant was 6 Feb. Anno 20 Eliz. 
Then be ſets fozth ſeveral Aflgnments of this Rent to 
new Truſtees, &c, whereof the laſt was dated 20 April, 
3 Car, 2. which was to the Defendant Palmer and twelve 
other Perſons, and to their Heirs, foz the Uſe of the Pooz, - 
Sec. ut ſupra, then be ſhews that Four of the laſt AMgneeg 
were dead, and that be and nine of the reſt, (viz.) A. B. C. D. 
&c. ſurvived, and then makes his Concluſſon, | 

Et quia 71. & 108. de redditu nay pro uno Anno 
& un. quarter. unjus Anni finiti ad feſtum, &c. Anno, &c. 
eodem tempore quo, &c. præfat. Samueli & prædict. — 
C. D. (naming the other Eigbt ſurvibing Truſtees) aretr 
fuerunt & inſolut. idem Samuel bene advocat captionem a- 
veriorum prædict. in prædicto loco in quo, &c. & ;uſte, Me. 
ut in tenementis diſtriction. (of him and the other ſurviving 
Truſtees) in forma prædicta onerat. & obligat. &c. 

The Plaintiff pleaded (n Bar, that Puis darrein Conti- 
nuance, one of the other Eight ſurviving Truſtees had re- 
leaſed to the Plaintiff all Actions and Suits depending con- 
cerning the Kent afozeſa(d, between the Plaintiff and the 
Defendant, 

And upon a Demurrer by the Defendant, it was argued 
fot, y Plaintiff, that the Avowzy was ill, both in Subſtance 
an rm. 

As to the Form, it was objected, that the Concluſion of 
the Avowzp was ill, becauſe tis (aid, that ſo much Rent 
was behind, but did not expzeſly avow the Diſtreſs —— 

19 taken 


—— 


— AA fit. ld. 


taken fo2 that Rent, but avowed generally, without ſhew- 
ing the Cauſe foz what; whereas after (bene advocat. cap- 
tionem) he ought to have added this Clauſe pro prediQis 
71. 10s. de redditu præd. fie ut præfertur aretro exiſten, &c. 

Sed non allocatur; becauſe tis ſatd & quia ſuch Rent 
was behind, he avowed, &c. (o that the Tlozd quia ſhews 
the Cauſe of the Diſtreſs. 
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Vut the chief Objeitian was as to the Pattex in Law, ; Brown). 


fo2 that the Defendant being Jointenant t this Rent, con- 
not avow alone, without m Fe himſelf Balliff 1 Bis Con- $*% 


panions; and therefoze in this Caſe he ſhould, both in the $65. oo 
Commencement and in the Concluſion, have avowed in bar. 
jure ſuo proprio, And alſo made Conuſance, ut Ballivus, to Old. Ent 54, 


the reſt of his Compantons, becauſe Jointenants cannot 


ſever in an Avowzy ko; Rent, either foz Part oz fo? the 40. 


CUlhole arrear, 


On the other Side it was argued, this Om(Mon was Kconcra, 


but Fozm, ſince the Defendant had by his Avowzp erpzefly 
alleged, that the Rent ko which he diſtrained was due ta 
all the Jointenants, and avotys- the Taking, &c. as in 
Lands ſubject to the Diſtreſs of all of them, which a⸗ 
mounts to as much as if he made an exp2eſs Conuſance 
as Bailiff to them; and farther, that one Jointenant map 
diſtrain fo2 the whole Rent. = | 

Sed per Curiam, The Avowyy is ill upon the ſecond. Ob- 
jetion z fo2 tho one Jolntenant may diſtrain ko; the whole 
Rent, pet he cannot avow fo the Mhole; foz an Abowyp 
- q Nature of an Action, and is a Demand in Law of 
the Kent. | 

And one Jointenant cannot maintain an Action of Debt 
fo) Rent without bis Companion; and therefoze in this 
Avowzp, which is the ſame with an Action, he ought to 
make himſelf Bailiff to his Compantons, ſo as thep map 
be p2ibp to the Suit, and he entitled to their Shares upon 
bis Recovery thereof, in their Right; and his Alledging, 
that the Rent was due to all, doth not mend the Matter 
— makes it wozſe, foz thereupon the Dbjectfon doth 
ariſe, 

And the Defendant perceiving the Opinton of the Court, 
deſired the whole Matter might be referred to Juſtice Eyre, 
becauſe it concerned a Charity, which was done accoz- 


ingly, 
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Term. Sanct. Mich. 


6 Willi. & Mariæ in B. R. 


Cook werſus Tucker. 


Words, Etion on the Caſe foz ſcandalous Words ſpoken 
where ao of the Platntif, tate Mayor of Exon. ſetting 
fozth, that be was a Merchant, and that the 
Defendant havin 
s Trade and Famil 
I Fellow, and not able to 
After a Gerdict ko; the Pla 
| reſt of Judgment, that the 
Sid. 424 An As an 


— 


* = (the Af 44-1 is a piti- 


Antik. it was mobed in Ar- 
ads are not actionable, 
, the Caſe in the * Margin was _— 
Curiam, The Clos, as they are (aſd, are 
and a Caſe was remembered between Garrett 
and and Shelſoo Anno 36 Car. 2. where the Mods following 
ken of a Weaver concetning dis Trade, (viz.) He 
wy" ful idle Raſcal, and not worth a Groat, and held 


g Communication of him and 


r 
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Wilſon verſas Law. Paſch. 6 W. & M. B. R. 
Rot. 22. 


Ohn Law a Scot, Gent. was indided foz the Murder of 

Edward Wilſon in a Duell in Bloomsbury-Square, up» 
on which Indidment, he the lald Law was tried at the Old- 
Baily, and convicted of Murder, and had Judgment of 
Death, but was repzteved. 

Thereupon Robert Wilſon, the Bzother of the Perſon 
killed, and who was his Þetr, ſued fozth an oziginal CUrit 
of Appeal fo; Murder directed to the Sheriff of Middleſex, 
in whoſe Cuſtody Mr. Law remained, (viz.) in Newgate- 
Goal returnable in Eaſter-Term, ann. 6 W. & M. in R R. 
And then moved koz an Habeas Corpus to the ſame She- 


riff, commanding him to bzing up the Body of Law on 
ſuch a Oap certatn, which was quarto die poſt the Return 
of the Writ of Appeal; and upon that Day the Sheriff 


was called in Court to make his Return. 

Thereupon the Sheri(f bzought up the Body of Law in 
Cuſtodp, and returned the Habeas Corpus, ſhewing the 
Cauſes of his Jmpziſonment, (viz.) The Warrant of 
Commitment by the Juſtice of Peace, and alſo his Con-; 
victſon and Attainder of Murder; and farther, that by 
Uirtue of the CUrit of Appeal, he had attached bis Body, 
which CUrit he thus returned; fl. Virtute iſtius brevis mi- 
hi direct' attachiari feci infranominat' Johannem Law per 
corpus ſuum cujus quidem corpus ad diem infracontent” 
coram Domino Rege & Domina Regina ubicunque, &c. pa» 
ratum babeo prout interius mihi præcipitur. 

Then Law was bzjought to the Bar, and arraigned, 
and the [Plaintiff in Appeal counted against bim; then his 
Counſel pzaped Oyer of the Wrie of Appeal, and the Re- 
turn thereof, which being granted, two Daps Time was 
deſired fo bim to conſider what to plead, which was 
[{kewtiſe granted, but then he was to plead tune pro nunc. 

And Law being committed to the Marſhal of B. R. was 
on that Day brought by him to the Bar; a Demurrer was 
put in fo2 him in this Fozm, (viz.) Quibus lectis & audi- 


tis prædict Johannes Law defend” vim & injuriam quando, Co. Ent. 30. 


d & omnem feloniam & quicquid, &c, & petit judicium Pf. fuch 
de brevi originale & narratione prædict quia dicit quod pemur 


breve illud & Retorn' inde necnon narratio prædict ſuper- 
Uu 2 inde 
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It ſeems 
not neceſſa- 
ry to plead 
over to the 


relony. 


4 Rep. 40. 
Young's Caſe. 


inde minus ſufficien' in lege exiſtunt ad compellend' eun- 


dem Johannem Law ad inde reſpondend' quodque ipſe ad 


breve prædicꝭ' fic ut p:#tertur retornat' ſeu ad narrationem 
prædictam (ic ut prefertur declarat' neceſſe non habet nec 
per legem terræ tenetur reſpondere & hoc, &c. unde petit 

dicium de brevi retorn' & narratione pradict' & quod 
reve ill caſſetur, &c. & quoad feloniam & murdrum præd 
idem Johannes Law dicit quod ille non eſt inde cul bilis 
& de bono & malo ponit ſe ſuper patriam & præd Rob tus 
Wilſon ſimiliter, &c. 

The Plaintiff in the Appeal joined in this Fozm. 

ff, Et pradi&' Robertus Wilſon quoad pradid placitum 
prediai — Law tuperius ad breve ipſius Rob'ti Wil- 
fon prædict in forma pradict' placitat' dicit quod breve il- 
lud ac Retorn' inde ac materia in eiſdem content' bona & 
ſufficien' in lege exiſtunt ad prædictum Johannem Law ad- 
inde reſpondere compellend & hoc parat eſt verificare unde 
ex quo dictus Johannes Law nichil allegavit aut aſſignavit 
in quo breve illud five Retorn' ejuſdem malum vitioſum 
ſive defectiv' exiſtit idem Robertus Wilſon petit judicium 
& quod idem breve ſuum & dict' Retorn' ejuſdem bona & 
ſufticien' in lege ad judicentur & quoad dict morationem 
in lege ſive placitum pradict' Johannis Law ad narration' 
ipſios Roberti Wilſon ſuperius in forma predicta placitat 
the Plaintiff joined in Demurrer in the common Fozm. 

And now the Counſel foz the Defendant Law made ſe- 
veral Objections fotlowtng : 

(1.) Chat in the Declaration, the Cound was fncer- 
tainlp deſcribed, (viz | In & ſuper ſuperiorem partem ven- 
tris ipſius Edwardi Wilſon juxta pectus & medium Corporis 
cjuſdem Edwardi adtunc & ibidem felonice, &c, percuſſit 

pugit & inforavit. 

To which it was anſwered, that the Deſcription of the 
Cound was as certain as the Nature of the Place where 
it was given could. poſſibly bear; and Young's Caſe was al - 
lowed to be good Law, but it differed from this Caſe. 

(2.) The Mod Dans in the Declaration was incer- 
tatn, — reaſſie pupugit & inforavit Dans eidem 
Edwardo Wilſon adtunc & ibidem cum gladio prædicto in 
8e ſuper, &c. unum vulnus mortale which ought to be po- 


fitively alledged by the Mod Dedit, and not participly by 
the Moꝛd Dans. 


2 To 
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To which it was anſwered, that the wane e Dans 
was moze certain than Dedit; foz being a Participle, it de- 
pends upon all the fozegoing Matter. 

(3.) The next Objection to the Declaration wag, That 
the Fact was laid to be done circa horam primam poſt me- 
ridiem, and fog that * Egerton's Caſe, and the Statute of * bug. 18. 
Glouceſter were cited, — 

To which it was anſwered, That the Manner of de- 
claring the Time by the Mod circa is warranted by ma - ina. 318. 
uy Piecedents. | 

(4-) The next Objection to the Declaration was, That 
the Fact was laſy to be done apud parochiam Sancti E- 
gidii in Campis, which is no legal Viſne in this Caſe, the 
Matter being laid in a County at large, and not in a 
City (which makes the Diverſity) foz the Statute of 
Glouceſter is, that the Vill, and not the Pariſh Gall be : ind. 3. 
ſet out. | Staundf, 80. 

To which it was anſwered, That the Loying the Fa 
to be done apud parochiam is good, becauſe by Tntend- 
ment of Law, every + Pariſh is a Vill, unleſs tis ſhewn + : tas. 12; 
to the contrary, 

'Tis true the Statute of * Additions ſays, the Town, . 3.0. 
Hamlet oz Place where the Party dwells ſhall be added, 
but in 5 Ed. 4, 28 & 128. and + 22 H. 6. 41. the Addition + Upon per- 
was de paroc ia, and upon an Objecklon to it, ruled good, uſal of the 
which is an Autbozity in Point. on 

Put admitting the Pariſh of St. Giles did contain moze Opinion 
Vills than one, then the Defendant might have pleaded, — =” 
that Batter in Abatement, but the Courſe in all Indice - . /r 
ments is to lay the Fat apud parochiam, was abated. 

(.) The fifth Objection was to the Return of the CUrit, 
firſt that it was attachiari feci infranominat' Joban' Law 
per Corpus, &c. CUbereas it ought to be attachiari oz cepi 
Corpus, becauſe the Command of the (Urit is Perſonal, 

(viz.) quod attachias, and not attachiari facias, and every co. Bat 36, 
Return muſt anſwer the Command of the CUrit ; (0 the Ne. 57. 

turn of every Capias is Cepi, and not Capi feci, and the Ver 199. 
Wops attachias per Corpus ate in Effet the ſame with 

Capias Corpus. | 

Beſides, it doth not appear to be done by any Bailiffof 
a Liberty, fo2 then it ought to be Mandavi Ballivo, &c. 
and ik done by a Bailiff Errant, then it ought to be return» 
ed ag done by the Sheriff in Perſon, as in Caſe of the Ca- 
pias ſupra ; but here fo; ought appears to the contrary, 
Body was attaebed:without any aut hot. ' 
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To which it was anſwered, That Attachiari feci was 
ſufficient, becauſe the Sheriff is not bound to execute the 
CUrit in Perſon ; beſides tis good, becauſe tis (aid to be 
done Virtute Brevis, which by the Concluſion paratum ha- 
beo amounts to Attachiavi. 

But per Hole Ch. Juſtice, it would habe been ill if the 
Tozos Virtute Brevis had been omitted; and that tis ſut. 
ficient if the Subſtance of the CUrit is anſwered, tho' not 
in the lame Mods; & per Curiam, if the Return of this 
02iginal Crit had been ill, the Appearance of the Party 
could not have helped it, as was ſtrongly inſiſted on by the 
other S(de, fo} tis oppoſitum in objecto. | 

(6.) The next Objection to the Return was, That tis 
abſurd, foz it was cujus quidem Corpus ad diem infracon- 
tent” coram Domino Rege & Domina Regina ubicunq; &c. 
parat' habeo, 

Now all Returns are ſuppoſed to be made in Court, and 
the Place where the Courts ſit is certain; therefoze to ſap, 
that he bath the Body here in Court ready, &c. (wherever 
the Court be) ubicunque, &c. is abſurd and Monſenſe. 

To which it was anſwered, That the Cllozd Ubicunque 
was Surpluſage and void. 

(7. Objection that here is a Diſcontinuance, o; at leaſt 
a Miſcontinuance as to Part, fo} the Defendant bath de- 


mutred to the CUrit, to the Return, and to the Count 


jointly, and the Plaintiff hath joined in Demurrer only as 
to the Count, 

And bis Anſwer to the Demurrer to the CUrſt, is quoad 
placitum prædicti Johannis Law ſuperius ad breve placitat, 
&c. whereas there was no Plea to the CUrit, but only a 
Demurrer, ſo no Anſwer, 

And as tothe Demurrer to the Return, tis diſcontinued 
and there is no Manner of {n\wer made to it, foz the Quoad 
is ſingle, (viz.) Quoad placitum ad breve placicat', and not 
ad breve & Retorn' inde placitat', tis true the Return 18 
mentioned afterwards ;; but that will not help, becauſe the 
Reply is confined to the UUrit only by the Quoad, which al- 
ways governs the Plea and Demurrer, &c. with reſpet to 
their Extent, &c. and if the Matter ſhewn is larger than the 
Quoad, 'tis uſeleſs and void, and ſometimes makes the 
whole vicious. 

To which it was anſwered and ſo reſolved, as in all 
the Points ſupra, that the CUlozd Placitum doth compꝛe- 
dend Demurrers, and all Pleadings whatſoever, fo tis 
nomen collectivu, and is uſed pzomiſcuouſly to , any 

— mM | art 
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lows the Defendant in bis own Fozm, becauſe the Com- 8 
mencement of the Demurrer is Petit judicium de brevi & 
narratione prædict. not (a de retorn. brevis z and this 
is in Nature of a Plea and Demurrer, foz it concludes in 
Abatement of the Crit only, (viz.) Quod breve Ill. caſſe- 
tur; wherefoze no Diſcontinuance or Miſcontinuance of any 
art. 

en. That afterwards the Defendant eſcaped from the 
Parſhal, which he confeſſed in open Court on the Contf- 
nuance-Dap, which was then recozded z and the Plaintiffs 
pzoceeded to the * Exigent againſt him. | 


DE 


Term. Sanct. Hill. 


6 Willielmi 3. B. R. 


Curry verſus Stephenſon. Hill, 5 Will. & 
Mar. B. R. Rot. 37. 25 


tatute of 
Limitations 


HE Plaintiff Curry and his ite, as Admint- A on 
kratrir of one Jackfon, bzought an Indebitatus bre ght 5e 
Aſſumpſit againſt the Defendant, wherein an Admini- 
declared, that the Defendant on ſuch a Day In- Fracor ; he 
debitatus fait to the Plaintiffs William and Anne, as Ad- {+ years 
miniſtratrix of one Jackſon in 251. ko fo much Money bp vert after 


the Defendant ad uſum ipſorum Will. & Aunæ ut Agmini- e Front 


ſtratrici, miniſtration. 


Part of Pleading z and the Joinder in Demurrer bert fol- Co. En. 3, 
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Surpluſa ge. 


tratrici, &c. of Jackſon ante tempus illud habit. & recept. 
which be pzomiſed to pay. Mt 12 
And then they ſhew, that Letters of Adminiſtration were 
committed to the Wife on ſuch a Day by the Archbiſhop 
of York, in the ſame Pear in which the Action was bzought, 
with a Profert hic in Curia. 100 

The Defendant pleads, that cauſa actionis prædict. non 
accrevit præfat. Will. & Annæ ad aliquod tempus infra ſex 
Annos, &c. | | 

The Plaintiffs replied, that Jackſon died on ſuch a Day, 
and at ſuch a Place inteſtate (which in Truth was above fr 
Pears befoze the Action bzought) but that no Adminiſtra- 
tion of his Goods was committed to any Perſon until ſuch 
a Day, (viz.) The Day in the Declaration mentioned, 
upon which Day Avminiſtration of all his Goods was com- 
mitted to Anne, the C(Ulife, now Plaintiff, as in the De- 
claratſon is ſet fozth, Et fic cauſa actionis prædict. accrevit 
(to the Plaintiffs) infra ſex Annos prox. ante diem exhibi- . 
tionis Billæ, &c. (viz.) On the Day on which the Admini- 
ſtration was committed, Et hoc petunt quod inquiratur per 
patriam. 

And upon a Demurrcr to this Replication the Cauſe 
was debated ſeveral Times; and it was argued fo2 the 
Defendant, that the Replication was ill, becauſe of the 
ſpecial Matter, fo the Plaintiff ſhould have replted gene- 
rally, Quod cauſa aRionis accrevit infra ſex Annos, with- 
out ſaying moze. 

To which it was anſwered, that the ſpecial Batter could 
not hurt, if (t did no good, fox then it would be but Sur- 
pluſage ; and here was an Iſſue offered in the Plea; and 
that it was like a ſpecial Replication upon a Plea of Nil 
habuit in tenementis, which conclubes, Et fic habuit ſuffi- 
cien. ſtatum, &c. Et hoc petit, &c. 

— Holt Ch, Juſtice took two Exceptions to the Decla- 
ration, 

(1.) Firſt, That it was alledged that the Defendant was 
indebted to the Plaintiffs William and Anne, ut admini- 
ſtratrici, &c. which could not well be, fo2 if the Receipt of 
the Money was after the Death of the Jnteſtate, then it 
was received to the Ale of the Plaintiffs generally, and 
not as Adminiſtratrici, &c. 

As where Monep due to an Inteſtate is paid to a third 
Þand, to be paid over to the Adminiſtratoz, there the Ad- 

3 | miniſtratoz 
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miniſtratoz muſt declare againſt the Defendant, foz ſo much 
Monep received to his Uſe generally. 
But to this it was anſwered, that in this Caſe the 
Plaintiffs could not declare in any other Manner, becauſe 
this 25 1. was left in Caſh by the Inteſtate, and the De * d. 
fendant took it after bis (the 'Jnteſtates) Death, and long 22% 5 


befoze any Adminiſtration granted; and foz Authozities in — A 


.this Point the Caſes in the * Pargin were cited, by, anten. 


The 2d Exception made by the Chief Juſtice was, that 
the Boney was laid to be received by the Defendant, ad 
uſum of the Þusband and (Wife, when it ought to be ad 
uſum of the Wife alone, ſhe being Adminiſtratrix. 

To which it was anſwered, that in all Actions bzought by 
Husband and Wife, who is Executrix o Adminiſtratrir, 
the Concluſion is oz ought to be ad damnum ipſorum, 
which could not be, unleſs the pusband had ſome Sozt of 
Right oz Pzoperty z and in this Caſe it could not be to the 
Damage of the Þugband, unleſs the Money was received, 
as well to his Uſe as to the Uſe of his Mike. 
But at length, per Holt Chief Juſtice, the Declaration 
is good, fo it was now the uſual Fozm in luch Caſes z 
and he likewiſe held, that the Plea was good (tho' it was 
objected, that the Defendant ought to have pleaded Non 
Aſſumpſit infra ſex Annos), becauſe it appeared that the 
Cauſe of Action did accrue to the Plaintiff as ſoon as the 
Adminiſtration was granted, and not befoze, as by the 


Letters of Adminiſtration pꝛoduced. 


But per Holt Chief Juſtice, the Replication is ill, be- 
cauſe tis concluded to the Country, by which Means the 
Defendant is excluded to give any Manner of Anſwer to 
the ſpecial Matter alledged z and the Plaintiff Gould have 
relied on that ſpecial Patter, and concluded with hoc pa- 
rat. eſt verificare, 

But as to the Batter in Law concerning the Operation 
of the Statute of Limitations, he was of Opinion, that 
the Admintitratoz ſhall have ſix Pears from the Time of | 
Ozanting the Adminiſtration, accozding to Sanford's Caſe f 
cited in Saffin's Caſe. | 2 Cro. 60,61, 

Judgment againſt the Plaſntif, 
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Jackſon verſus Colegrave. In the Exchequer- 
Chamber, Saturday 2 Feb. 


— RROR on a Judgment in B. R. in an Acton on the 
wor cf ihe « Caſe, wherein the Plaintiff declared, that the Defen- 
Wager, or Dant indebitat. fuit eidem quer. in 30 l. pro tant, de- 
_— von nariorum ſumma eidem (the Plaintiff) debit. & ſolubil. pro 
”* Be ſuper pignore, Anglice, a Mager. inter eos ante tempus 
inlud fact. & per ipſum (the Defendant) eidem (the Plain. 

| 8 deperditum, and being ſo indebted, he pzomiſed to pay, 


Cipon Non aſſumpſit pleaded, the Plaintiff had a Ger. 
dict and Judgment; and now upon a CUrtt of Erroz bzought 
that Judgment was reverſed, becauſe a general Indebitatus 
Aſlumpſit will not lie foz Money won on a Wager, or at 
Play, but it muſt be [atd by ＋ of mutual Promiſes ſpe- 
cially ; but the chief Reaſon of this Opinion was, becanſe 
the Court would not countenance Gaming, by giving ſuch 
an eaſy Remedy foz Money won at Play. 

+3 lev.113, But there was a * Precedent ſhewn, where an Indebita- 
1 fi tus Aſſompſit was bzought foz Boney won at a Game called 
$3: 34 Car-2 Banquefilet, and Judgment foz the Plaintiff, and that Judg- 

| * Rot. ment offitmed in a Crit of Erro; in the Exchequer⸗Cham⸗ 
8 ber ; but this would not pzevaſl, fo? the Reaſon ſupra, 

So the Judgment was reverſed. 

At the ſame Time it was allowed per Coriam, that a ge- 
neral Indebitatos Aſſumpſit will lie by an Inſurer of a Ship, 
fo} the Præmium fo} which he enſured, altho the Conſide- 
ration of ſuch Jnſurance, -(viz.) The Parard of Loſs is 
but a Contingency, | 


Indebitatuy 


Edmonds werſus Probert. Hill. & Will. 3. B. R. 
Whero Mat- Rot. 156. but adjudged Pal. 7 Will. 3. 


ter of Law 
and Fatt is 


«(ſigned for EBT upon Bond againſt Edmonds in C. B. Qpon 
— Non eſt faQtum pleaded, the Plaintiff had a Uerdict 
the Plaintif and Judgment; and now upon a CUrit of Erroz bzought 
* — ein B. R. there were three Errozs aſſigned: 

irupon « be- (i.) That the Declaration was minus ſufficiens in lege. 
murrer, but (2.) That Judgment was given fo} the Plaintiff, when 
not ater 1» (t ſhould be foz the Defendant, 


nullo oft Erra- 


tm pleaded. 4 (30 That 
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(3.) That Probert the Plaintiff in the Action died befoze 
the erdict given, | 

After which the Entry on the Reecozd was in this manner. 

ſl. Et pradict' Henricus Probert per Jobannem Lilly at- 
torn' ſuum venit & dicit quod nec in recordo & proceſſu 
prædict nec in redditione Judicii prædict in ullo eſt erra- 


tum & petit quod Curia, &c. procedat ad examinandum 


Errores. 

and upon opening this Recozd, it was agreed per Cu- 
riam, that this Alignment of Matter of Fact, and Mat. 
ter of Law, was double, and would habe been (Il upon a 
general Demurrer ; but the Advantage thereof is now loſt 
by Pleadmg in nullo eſt Erratum. | 

It was likewiſe agreed, that the Entry on Recon of 
Probert's coming by Attorney after it was alleged in the 
Aſſignment of the Errozs, that he was dead befoze the Ger- 
dict, is ſenfleſs and abſurd, 
But as to this Matter, the firſt Fault was in the Plain. 
tiff in the CUlrit of Erroz ; fog after be had alledged the 
Death of the Plaintiff in the oztginal Action, be ought not 
to have made the common Concluſton as in other Caſes; but 
be ſhould have concluded by pzaping a Sci fa' ad audiend' 
Errores againſt the Erecutoz 02 Adminiſtrato} of Probere ; 
and if the Sheriff had returned, that Probert was alive, 
then he might come in and plead in nullo eſt Erratum ut 
ſupra z but if he returned Scite feci the Executozs o; Admt- 
niſtratoꝛ, that would be a ſufficient Gzonnd'fo? the Court 
to pzoceed and to examine Errozs, e. | 
CUherefoze, becauſe the Plaintiff in the Writ of Er- 
ro; had not purſued this Bethod, the Judgment wag af- 
firmed, no Body appearing fo him. 


However,in * Dove and Darcy's Cafe, the Erroz in Faf * sid. „ 
was afllgned, that the Plaintiff in the Ejectment, died befoze Ram. 55 


Judgment, and his Attozney pleaded in nullo eſt Erratum, fog 
that the Plaintiff was living at ſuch a Plate, 8c. upan which 


they were at Tfſue, and it was found, that be was dead; 


and thereupon the Judgment was reverſed, foz this Erroz 
found by the Jury z and Hole Chief Juſtice remembered 
this Caſe, and ſald, that it puszled the Court tog ſome 
Time, and that it was not fully repozted, and that de took 
the Law to be otherwiſe, 
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— 


Ward werſus Everard. ay 6 Willi. 3. B. R. Rot. 
71 


5 Mod. 23. I Replevin, &c. of Cattle taken in Quarrington in Lin- 
cara nſhire. 
Ge „ The Defendant made Conuſance as Bailiff to Carina 
pe. Hetley, and Elizabeth Engliſh, CUidows, foz that the 
to 5 Perſons, Place where, &c. was Parcel of a Beſſuage whereof Sir 
(vie) 20% Robert Carr, Bar. was ſeiſedin Fee; and being lo ſeiſed, 
them, i. did, upon the ſecond Day of March, Anno 1638. per quod- 
this is «ſeve- dam ſeriptum ſuum obligatorium (& quoad diem be menſem 
1 Gato) ſed geren' datum in eodem ann. 1638, grant 
unto the ſatd Carina and Elizabeth by the Mame of Carina 
Cromwell, and Elizabeth Cromwell, and to Pembroke 
Cromwell, Henry Cromwell, and Anne Cromwell and their 
*Theſears Alugns, one Annuity or yearly Rent of * One Hundred 
the very Pounds by the Year of lawful Engliſh Money, (vts.) 
Words of Twenty Pounds a-piece, to be 2 and reſpectively di- 
vided amongſt them, and to be iſſuing and going out of the 
Locus in quo (inter alia) to have and to hold, perceive 
and enjoy the ſaid Annuity or yearly Rent of one Hundred 
Pounds by the Year unto the ſaid — Cromwell, 
and the other Four, and to their Aſſigns reſpectively to e - 
very of them Twenty Pounds, from and immediately after 
the Death of the Lady Anne Carr their Mother, for and 
during the ſaid Term or Terms of the natural Lives of 
them the (aid P. Þ. A. C. E. aud the Lives of them, and 
every of them reſpeRively, payable yearly during the ſaid 
Term or Terms at Michaelmas and Ladp-Dap. 
And farther, that upon the Death of one of the ſaid 
Parties, (vi3.) P. Þ. A. C. o) E. which ſhall firſt happen, 
the Annuity or yearly Rent of Twenty Pounds per ann. 
formerly due to the Party ſo deceaſed as aforeſaid, ſhall 
be — y paid to the other four — Parties at the 
Feaſts aforeſaid, during their ſeveral natural Lives ; (the like 
upon the Death of the ſecond and third Party, but no far- 
ther,) and that then the ſaid ſeveral Annuities or yearly 
Rents due to the laſt two ſurviving Parties, amounting to 
the Sum of Fifty Pounds a-piece, (ball be paid to them re- 
ſpectively at the Feaſts aforeſaid by equal Portions, during 
their natural Lives. 
I 


And 
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And if the ſaid Rent of a Hundred Pounds by the Year, 


ſeverally divided to the Parties aforeſaid, or any Part 


thereof ſhall happen to be behind, then to diſtrain, Ge. 

Then the Defendants ſet fozth, that all the Gzantees 
were dead except the ſaid Carina and Elizabeth. 

Et quia omnis illa annuitas five annualis redditus quin- 
quaginta librarum ſeu ſepara]' annuitas viginti & quinque 
librarum ipſos Carinam & Elizabetham fic ut prafertur 
contingen' pro quindecim Annis & dimid' unius Anni finit' 
(at Lady-Day 1672.) in toto ſe attingen' ad 775 l. nec- 
non omnis illa annuitas five annual Redditus 100 l. ſeu 
ſeparal' annuiras 5o J. ipſas Carinam & Elizabetham fic ut 
præfertur contingen' pro viginti Annis & dimid' unius An- 
ni finit' — Lady-Dap) prox' ante prædict' tempus quo, &cc. 
in toto ſe attingen' ad 22001. eiſdem Carinz & Elibazabe- 
thx aretro fuer & inſolut', (viz.) Medietas inde utrique 
corum, &c. fo this the Defendant made Conuſance, &e. 

The Plaintiff pꝛaped Oyer of this Gzant, and it appear- 
ed to be by Deed Poll thus: 

{C To all Chriſtian People, &c. and concluded thus, In 
Witneſs whereof the Parties to theſe preſent Indentures 
their Hands and Seals interchangeably have ſet, the Day and 
Year firſt above-writren 1638. 

But there was no Day or Year before named though - 
out the whole Deed. 

Then the Plaintiff pleaded a pzivate Ack of Parliament 
made ann. 16 Car. 2. by which Sir Robert Carr's Eſtate was 
ſettled, and put out of his Power to charge at any Time 
after 1 April 1639. and avers, that this Gzant was not 
made upon, oz at any Time befoze the cad 1 April 1639. 
and Jſſue was ſoined upon that Point, which was tried at 
Bar, and the Defendant had a Gerdick. 

And now it was moved in Arreſt of Judgment in Behalf 
of the Platntiff, fox that the Defendant dad made a joint 
Conuſance in the Name of Carina Hetley, and Elizabeth 
Engliſh, which cannot be done by Law; foz they were net- 
ther Jotntenants, 02 Tenants in Common, becauſe by the 
Gant, the Rents ore ſeveral, and not one entire Rent, 
ko the Gzanto? deſigned to grant five ſeberal Rents, (viz.) 
20 J. per ann. to each Gzantee, and that no Survivozſhp 
ſhould take Place, which is very plain by bis Gzanting over 
the Annutty to the Survivozs of them who fir died, which 
would have been idle, if they had a joint Eſtate befeze. 


Be. 
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Belldes the Toms reſpetively and ſeverally ate uſed in 

all the neceffary Places of the Gzant, which chews that the 

Ozantoz intended to give ſeveral Rents z fo2 the Nature 

of the Mod ReſpeRively is to make that ſeveral, which 

otherwiſe would be joint, and to avoid vain Repetitions of 

„eng., one ond the ſame Expzefſſon, which muſt be uſed without 
11.6, the (Hor, as it appears by the Fozm of * Pleading. 

Raſt, Ent, Therefoze it was concluded, that theſe were ſeveral 

622,625. 4 Rents, and could not be foined in one and the fame Avow. 

. 8 Conuſancez but that the Diſtreſſes and the Avow. 

. 17 Al. pla- ries ought to be + ſeveral, as being upon ſeveral Titles to 


Dre 356, Diſtinct Perſons, &c. 


309. "w 
Gro. Elis 340, 341- 637 631. Yol. 23, 24+ Cro. Car. 154. W. Jones 20). 


On the other Side it was argued, that this Gzant wag 
joint, and that it was one entire Bent of 100 J. per ann. 
gronted to all the Gzantees, foz that the very Tozdg of 
the Gzant are of one Annuity oz pearly Rent of 100 1. by 
the Year, and the (Wozds, (viz.) 20 l. a- piece to be equal- 
ly and reſpettively divided amongſt them are ſubſequent, 
* Knight's and come under a * (viz.), which ſhe us that they ſhould ſhare 
yr it cqually between them, but doth not ſever the Gzant 
z Roll, br. Which wag jotut befoze. | 
After ſeveral Debates, Juſtice Sam. Eyre delivered his 
Opinion (oz the Plaintiff, that theſe were ſeveral Rents , 
but Holt Chief Juſtice doubted, and there being no moe 
Judges in Court, no Judgment was given. 

Put ſometime afterwarys the Gzanteeg took new Di⸗ 
ſtreſſes ſeverally, and upon new Repleving bzought, they 
made ſeveral Avouyics as fo} ſeveral Rents, and then the 
Parties agreed, and nothing farther was done. 
Der Mich. 14 Car. 2. Rot. 58;. Hamerton werſss Cley- 
ton & al' in C. B. which was an Avowzp upon this verp 
Gant, and the Dekendants made Conulance (in 2 
as Bailiffs to the ſald Henry Cromwell, Anne, Carina, an 
Elizabeth jointly fa} Rent Arrear. | 

and upon a Demurrer to the Conuſance, the Plaintiff 
The Rule had“ Judgment, fo2 the Reaſon ſupra, becauſe theſe were 
for Judg- (everal Rents. 


ment way 
Paſ.16 Car. I. 


Econtra. 


90. 
4 Leon, 187, 
2 Cro. 259. 


3 Leigh 
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Leigh werſis Brace. Hill. 6 Will. 3. B. R. 


Rot. 929. 
L PON a (pectal Qernit in Ejectment, the Caſe was $ Mod. 266 
as followeth : | 8 


7. Walter Brace being ſeifed in Fee of the Lands in Que- ?J,47,07. 
ſtion, made a voluntary Feoffment thereof to A. and B. and conftrued 
their Heirs, to the Ale of Walter Brace fo; Life, and after. prangt ae 
wards to the te of Thomas Brace and his Peits fog eber; of the Par 
and for Default of Iſſue of the Body of Thomas Brace, tie, 
then to the Ale of the right Heirs of the ſaid Walter Brace. 

Walter Brace died, and Thomas entered, and by his Null 
deviſed thoſe Lands to the Leſſo2 of the Plaintiff, and 
then died without Jſſue, and the Defendant was right Þeir 
to Walter the Feoffor. 

The Queſtion was, CUhbether by the Limitatton of the 
Ales in this Feoffment, Thomas Brace took an Eſtate in 
Fee-ſimple, or elſe but an Eftate-tail only, (as if it had been . 
in a Mill) fo} it was agrees on all Sides, that ſuch a Lf- 
mitation in a Mm would be only an Eſtate-tail, becauſe * » Rell. Abr. 
the * Limitation of a Remainder ober upon bis dying 1 — 
without Iſſue of his Body, ſhews, that ie was only ingend 253, 283. 
ed the Heirs of his Body, and the Intention of the Teſta- 15 be, 
to governs dis Nil. 5 

But this being a Conveyance in the Life-time of the 
Fcoffoz, would make a Difference, as | was objected, | 

Sed per Coriam, It makes no Difference, becauſe it 
was a Conveyance by Way of Uſe, whichharh deen aws 
conſtrued like Mills, with Reſpex to the Intention of the 2 2 
Parties, and is not tied up to the ſtrict Fozms of ri . 
ances at Common Law. — . 

And fo it was adjudged in C. B. upon this very f Deed, 124 7 ” gg 
upon a ſpecial Gerdick there, upon which Judgment the Rf fag 
now Defendant tecovered the ]Poſſeſſion z and ſo the Lead Hill. 2 win. . if 
of the Plaintifk brought his Ejetment here, 1 2 EA Ml 

Judgment loz the Oelen. nog n 


Term. Paſchæ. 
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Maſters verſus Lewis. 


Oo OR HCG 
— aintift, was indevted to right, and Lewis 
Err. =p was indebted to Maſters by ſimple Contrat. 

Attachment, Maſters died Inteſtate in London, and the 
not goon: intiff Alice, bis CUlidow, ſues fo Letters of Admini- 


ration in the Spiritual Court, againſt which Gosfright 
entered a Caveat, and pending the Diſpute about the Caveat, 
be levied a Plaint in the Sheriff's Court of London a- 
* Becauſe, Fualuſt the * Archbiſhop of Canterbury; and upon Non eſt 
ll admini- jnventus returned, u fozeign Attachment iſlued to attach the 
ted, che Debt in the Þands of Lewis, which was accozdingly done; 
Ordinary re- and afterwards there was Judgment agatnft Lewis the Car- 
reſents *h0 niſhee, foz the Mon-appearance of the Archbiſhop, accozd- 
Inteſtate, lug to the Ciſage in Caſes of Foreign Attachments. 
Afterwards Adminiſtration was committed to the ]dlatn- 
tiff, and the, as Adminiſtratrix to her late Þugband, bzings 

— Aſſumpſit againſt Lewis foz the Money due to ber In. 

ate. " 

' Qpon Non Aſſumpſit pleaded, theſe 1 were 

ben in Evidence fo2 the Defendant in his Diſcharge at the 

ih prius at Guild-hall, London, befogze Holt Ch. Juſtices 

and he ozdered the whole Matter to be dzawn up, and a 
Cate made of it, which was accozdingly done. 

And now it wag argued foz the Defendant Lewis, that 
here was a Judgment againſt him foz this Boney upon the 
Foreign Attachment, which he could not avotd, and _ 

_ ode 
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foze no Reaſon that he ſhould be doubly charged; and it 
this Judgment is erroneous, the Plaintiff, oz the Arch⸗ 
biſhop may bzing a Writ of Erroz, oz the Adminiſtratrix 
may put in Bail fox the Archbiſhop in the Sheriff's Court, 
and ſo try the Cauſe of Action there. 

And it was farther argued, that the Dzdinary is account- 
able, even after Adminiſtration granted, &c. 1 

On the other Side it was (ald foz the Plaintif, that the Eve for 
Queſtion is not, CUbether there is ſuch a Cuſtom in Lon, e Flaincit, 
don, ut ſupra z but whether this Caſe is within the Cuſtom 
of Foreign Attachments; and certainly no Aon will ite as 
galnſt the Ordinary, unleſs he hath Aſſets in his Hands at —_ 
that Time when the Aion is bzought, which--of Meceſnty , Nen en 
muſt be alledged, both in the Crit and in the Declaration. floe'; C %. 

And it was inſiſted, that no Sult could be maintained a- 
gainſt the Archbiſhop, and tis plain that he could not have 
any Adion againſt Lewis fo2 the Recovery of this Debt; 
fo: the Ozdinary could never maintain an Adlon tog the al. 
ſets of an Inteſtate. | 

And tis to be obſerved, that in theſe Caſes of Foreig 
Attachments, the Suit againſt the Garniſhee is in Right of 
the Defendant againſt whom the oziginal Plaint was le- 
vied ; but here the Archbiſhop, who was the oziginal De- 
fendant, could not maintain anp Aﬀion againſt the Gar- 
wy w by Conſequence no other Perſon can do it in Dyer 247. 4. 

gs Right. 194) 1 

CUberefoze the Summong of the Archbiſhop, by attach- 
ing the Debt in his Þands was meerly void, becauſe he hay 
no Right to the Debt, noz any Means to recover it. 

And if this Pꝛadice ſhould be allowed, then Debts upon 
ſimple Contract would be patd befoze Judgmenes, becauſe 
the Cuſtom of London warrants a Plaint in Debt by an 
Executoz upon a (imple Contra; beſides, this would be a 
Means fo2 every Creditoz to be his own Carver, and ſo 
waſte the Goods of the Inteſtate without Remedy, ' 

Et per Curiam, The Foreign Attachment is only a Curia 
Means to enfozce the Defendant in the oziginal Action to 
appear by Attaching his Goods on Debt in the Þands of a 
third Perſon, who is the Garniſheez but here the Opvtnarp 
bath no Right to the Debt, and therefoze out of the Rea- 
ſon of the Cuſtom. Sed Ad journatur. 

Jn Michaelmas Term, 7 Willi. This Caſe was moved 
again, and then per Curiam, the Judgment was given fo 
the Plaintiff, and that this pzetended Cuſtom was unrea⸗ 
ſonable, and vold, tho' the 3 pꝛoduced ſeveral Re- 
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tops of thts Uſage fo about 100 Years laſt pot, bat none 
were controverted. | 


Fuller verſus Fotch & ak. 

Attion a- eſpaſs agaluſt Fotch and other CommiMoners of Ex- 
— 1 ciſe, and their under Officers, to) Toking the Boney 
ae. Of the by Qirtue of a Warrant from the Com, 
miMoners, upon a Judgment given by them againft rhe 
Plotintiff, upon an Information again him fot erecting a 
new Mach tat, and uling it without Motice, againſt the 
Statute 3 & 4 W. & M. which was made foz odering the 
Duty on Low Wines; and the Money was taken fo? the 
Foxfeiture given by that Statute. 

The Defendant having pleaved Mot guflty, the Cauſe 
was tried at the Niſi prius beteze Holt Ch. Juſtice fn Lon- 
don, and he gave in Evidence this Information, Judgment, 
and Warrant, &c. | 

To which it was objected, 
| (x) That the Copy of this Conb{Xfon was no Evidence, 


but that the oztigrinal Book of Entry ounht to be pꝛoduced. 
Sed per Holt Ch, Juſtice, | The Copy may be given in Evi- 


(2.) That it ought to be p2oded, that the CommiMoners 
did give the Judgment recited in the Copy of the Convi#fon. 
CAbich Holt Ch. Juſtice dented, becauſe it pzoved it ſelf, 
(4.)That this Judgment is not peremptozy, fo? the Platn- 
tik in this Action is at Liberty to diſpzobe the Truth of the 
Mat ter of Fax, upon Which they grounded their Judgment. 
Sed per Curiam, That was denied upon this Diverſity 
(viz.) That « the CommiMoners had intermedied with a 
Thing which was not within their Jurtediction, then all is 
Hardre+475, coram non judice, and that n be given in Evidence upon 
Freche; thts Adlon; dut tis otherwiſe it they are only miſtaken in 
i Vent. 273 their Judgment in a Matter within their Conalance, fo2 
that is not Inqultabie, otherwiſe than upon an Appeal. 


The King verſus Inhabitants of Titſhall iz Nor- 
folk. "Filed among the Orders Hill. 6 Will 
& Mar. Ne 21. 


Wherca poor 

Man coming "NE Seatle, ond his CUife, came from the Pariſh of 
Certificate Titſhall to the Pariſh of St. Nicholas in Ipſwich, and 
ſhall gain ® there de dwelt from ede Pear 1690, to the Pear 1694, 


where not. 3 which 


— — —'ä 
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which was fourteen Pears, in which Time he had two 
Children bon there; and being very pooh, the Recorder of 
Ipſwich and another Juſtice made an Oder to remove him 
to the Pariſh of Tirſhall, reciting, 

That whereas Searle and his Wife had for ſeveral Years 
been permitted to dwell in the Pariſh of St. Nicholas up- 
on a Certificate from the Parſon, Churchwardens and O- 
verſcers of the Poor, and of ſeveral other chief Inhabitants 
of the Pariſh of Titſhall, owning bim the ſaid Henry Searle 


to be an Jnhabitant there ; and thereby pzomiſlng to re- 
ceive him, bis CUife and Family at any Time after, and 


when be oz they ſhould be ſent to the ſald Parifh of Ticſhall, 
02 ſhould be likely to be chargable unto the ſaſd Pariſh of 
St. Nicholas; and Dath -having been made befoze us, oz 
one of us, of the Truth of the ſaid Certificatez and the 
Churchwardens of St. Nicholas now complaining, &c. and 
whereas upon due Examination of them the lald Henry 
Searle and Martha his Wite by us, we find that the laſt 
Place of the legal Settlement of them and their two Chil- 
dzen was, and is at Tirſha)l afoeſatd; theſe are therefoze, &c. 

This Ower was confirmed upon an Appeal, and after- 
wards both the ſald Ozders were removed into B. R. by 
Certiorari z and now it was moved to quaſh the oziginal 


- Ozder, foz that the Judgment of- the two Juſtices was 


founded on a Miſtakeof the Law, they appzehending that this 


Certificate did pzevent the Operation of the Law in gaining 


a Settlement to Searle, &c. (Uhereag a Certificate amounts 
to no moze than a perſonal Contract, upon which an Action 
might lie, but could not "poſſibly bar Searle, from that 


St. Nicholas by his long Reſidence there. 


Right of Settlement whlch be had gained in the Pariſh of 


Will, 
| having a Certificate, 


.-- 


. Young werſus 10 it Kc. Intratur Paſch. 


* 
. 
© 4s 


i 
1 


And fo2 this Reaſon the Order wag quaſhed. 
Nota; The Law ig ſince ſettied by the Statute 9 & 10 
by which tis made certain bp what Means a Man 
ſhall gain a Settlement, and where not. 


1138 $07 !o on 015 ,i | 


t 
o 


Ndebitatus aſſumpſit, ko Mares ſold and delivered. 
The Defendant pleaded, that aftee the Pꝛomiſes in the 


delivered unto. the Plajntiff a Bever-Hat in Satis 
and Diſcharge. of eden peel Pꝛomiſes in the 
; Y 2 


ecla- 
ration; 


Mod. $6. 


z Salk. 627. 


Where Ac- 


Declaration ment(oned, (viz) on ſuch a Dap he gave and ceprance 


muſt bo 


- 


— — —— - Ms >. 
wat K OD g 


eaded in 
faction 
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ration; and that the Plaintiff then and there had, and ac- 
cepted the ſaid Hat in full Satisfaction and Diſcharge of 
the Pzomiſes, & hoc, &c. 

The Plaintiff replyed Proteſtando, that the Defendant 
never gave him (the Plaintiff) anp ſuch Hat in Satſsfat. 
on and Diſcharge of the ſaid Pzomiſes, pro placito dicit, 
that he never accepted a Bever-Hat in Satigfaction and 
Diſcharge of the lad Pꝛomiſes, prout, &c. & hoe petit 
quod inquiratur per patriam. 

And upon Demurrer to this Replication, it was very 
much (nfſted, that the Jſſue in this Caſe t to be upon 
the giving in Satisfaction, and not upon the receiving in 
Satisfaction, becauſe everp Gift o; Payment muſt be dire. 
ed by dim who gives oz pays, and not by dim who receives 

* ; Rep (ft, ng it was reſolved in“ Pinnell's Caſe. 

CUberefoze ik the Plaintiff did receive the Hat of the De- 
fendant, and he gave it in Satiofaction, &c. then the 
Plaintiff had it in @atigfatton, &c. tho' he might take it 

with an Intent to apply it otherwiſe ; and therefozc the Il. 
ſue hall not be upon bis Acceptance, but upon the Payment 
which is the pzincipal Batter that guides the other; ſed 
adjournatur, 
* Winch, 16, And upon Monday 18 Nov. 1695. ſt was moved again, 
sule 239. and the Caſes in the * Margin were cited to maintain the 
— Iſſue ſupra. 
Aden An. Et per Curiam, The Jie is well enough, and that the 
43z:: whole Matter concerning the Payment ag well as the Ac- 
9 gef ceptance in Sat(ofatton would be tried upon this Idue; 
Peytoe'» And it map be taken either Map, (viz.) Upon the Delive. 
Caſe. + 2 in Satisfaction, o; Upon the Acceptance in Satisfaction, at 
| lection, &c. 

Another Odſettton by the Plaintif s Counſel was to the 
Fozm of this Plea; tos that it was pleaded to be given in 
©at(sfartion and Diſcharge of the Pzomiſes, 8c. when it 
ſhould be pleaded in Satis fadton of the Money mentioned 
in the Pzomiſes, and not of the very Pꝛomiſes. 

Sed non allocatur; Oo Judgment was given foz the 
— that he had tendered & good Te wherein the 
efendant ought to have joined. 


The King verſus Walcott, on the Crown-Side. 


4 Nod. 393. XXY RIT of Erroz brought by John Walcott, Son and 
- ugh Wh of Mone 1 „ 
a 633. 2 


o — 
ah W Att. 
ll... le. 
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of High Treaſon againſt his ſaid Father, who was execu- 


ted, &. 
This CUrit was directed to the Juſtices of Goal-Delſbe. A*tainder is 


ty of the Pziſoners in Newgate, fo} that Tho. Walcott wag £9.79: 
tried and convicted at the Old-Baily, as being concerned for omicrin 
 ogatnſt the Life of Car. 2. in the Ryc-houſe-Plot z and the f. Word 
Indiament, Convition and Judgment thereon being certh- lernte, 
fied upon the tit of Erroz, it appeared that the Judg- 
ment was thus : 

fn. Conceſſum eſt per Curiam hic quod prædic Thomas 
Walcott ducatur ad Gaolam dicti Domini Regis de New- 
gate unde venit & ibidem ſuper Bigam ponatur & abinde 
uſque ad furcas trabatur & ibidem per collum ſuſpendatur 8 
vivens ad terram proſternatur & quod ſeereta membra am- 

tentur & interiora ſua extra ventrem ſuam capiantur & 

n ignem ponantur & ibidem comburentur & quod caput e- 

jus amputetur quodque corpus ejus in quatuor partes divi- 
datur & quod caput & quarteria-illa ponantur ubi Dominus 
Rex ea aſſignare voluit, &c. 

The Erro? inſiſted on was, the PmiMon ok the follow- 
ing Mozdos in the Judgment, (viz.) Ipſoque vivente, or in 
conſpectu ſuo, between the Mods in ignem ponantur and | 
the Cozy Comburentur, fa the Mods ipſoque vivente 2 l. pla- 
and in conſpectu ſuo are all one. | 108. 

And after long Debate, the Court of B. R. reverſed the 3 lad. 211. 
Judgment (oz the PmiMon ſupra ; fog it was held to be a | | 
material Part of the Judgment, and upon a (Urit of EK. | 
tog in the pouſe ok Lozds, this Judgment of Rever | 
was affirmed by a zPajozity of one Vote, | nr 

Nota, That upon great Search of Recozds of Attalt- 
ders foz Treaſon, to the Space of 150 Years back, it ap- 
peared, that theſe (Mads were generally inſerted in the 
Judgment; but then ſome other Circumſtances which are 
mentioned in | Staundford and Coke are omitted, and a. 
mongſt them all this dudgment leems to be neareſt thoſe 
two Books ; foz this is full in every Thing, but only the 
OmtMon of theſe Mes. 0 
And tis to be obler bed, that eben Staundford and Coke 
differ in the ſeveral Fozms of a Judgment in Treaſpa. 
them let down; and it appeared upon Search ſupra, t 
befoze the Cime of H. 7. the Judgment in Treaſon was 
very int ertain. and that there are ſcarce two Rec eds which 
agree in the dame Fozm. 1 


DE 


2 - 465. 
8. C 
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Ter m. Sanct. Trin. 


Anno ) Willielmi 3. in B. R. 


The King verſus Kemp. 


'Dſudged ; 4 olt Chief Juſtice, and Sir Sam. Eyre, 

the Inſt Dap of this Term, Juſtice Giles 

Eyre being lately dead, and Juſtice Gregory ab- 
| ſent by reaſon of Jnfirmity. 

4 Med. yy. The Caſe was upon a Sci. fa. bzought by the King, &c. 

S.C - - againſt 7 repeal a Patent granted to him. fo2 the 

Office of a Searcher foz the Cuſtoms in the Pozt of Ply- - 

A Caſo up- mouth ; this Mrit (Mued our of the Petty-Bag in Chance- 

Aare Grant! ry; and upon the Pleavings, there was a Demutrer, and 


of an Office, Joinder in Demurrer ; and then the Necosd was tranſmie- 


ted into the King's Bench to have the Hattet in Lat de- | 


termined on the Demurrer: u! „ 
Upon the arguing thts Caſe ſeveral Times, it appeared 
ko ge as kollowerht } 130; 21 wth +1 


' M King Car. 2. by Lettets Patent granted this Office 
r unto John ren menen of the 
ing ; 1 1 % + 7 ( 44 £1) , 
Afterwards the ſame Ring taking Notice of this Gzante 
to Martin, made another Gzant of the lame Office unto 
one Fryer fo Life, habendum poſt” mortem ſurſum reddi- 
tionem five ſores facturam of'the Eſtute ot John Martin. 
' "After that the ſume King Car. 2. by another Patent re- 
'citing the Gyzant to Fryer, in Conſlderation of the Surren 
der of Fryer's Patent, granted the Cato! Office unto Kemp 
foz Life, by Gittue whereof he wag now in Poſſelon of 


*that DEE, &c. 
The 


„ — n 
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The ſole Queſtion was, upon the Qalivity of Fryer's 
Patent, againſt which it was obje#ed, that it wag vold fo} 
the Reaſons following: eie 

(.) Becauſe it was to commence poſt mortem ſurſum 
redditionem five forisfaQuram of Martin, when Martin hav 
no mo2e than an Eſtate at Will, which could neither be 
ſurrendered or ſorfeited, becauſe any Att of Surrender or For- 
feicure is a Determination of the Will, and puts an End 
to the Cltate, al" $99 ee, 

(2.) This Gzant to Fryer was vo(d, becauſe (t was of a 
Freehold, and pet limited to commence in futuro, whereas 
a Freehold cannot expect and be in Suſpente in the mean 
Time. 5 rr 
- Then it was argued, that the King was deceived, both 
in his G2zants to Fryer and Kemp; he was vecetbed in his 
Gzaiit to Fryer, becauſe he was miſfaken as to the Time of 
the Commencement thereof, and alſo as to the Quality of 
the Cſtate which Martin had in this Office; fo2 the King 
appꝛehended that Martin had ſuch a durable Eſtate as might 
bove ſuppozted a future Gzant by Tap of Reverſion; and 
ſuch which might be forfeited or ſurrendered. | 
CUberefoze he intended, that Fryer's Ozant ſhould not 3Leow 5 
commence, but upon one of theſe thzee Tontingenctes, Reb.“ 
(vix.) The Death, Forſeiture, 0 Surrender of Martin, Green's Caſe. 
whereas the Two laſt of theſe thiee Things were [mpoſſible ; ' — 1% 
aud where the- King hath been * miſtaken in bis Gzants, 1.0. 
they are always held void, Dyer 197. 

"Beſides, at leaſt the Gzant to Fryer was no other than a 
Gant of an Office to take Effet when the King pleaſed, 
which is altogether incertain, aud would de dold fn the, 
Caſe of a common Perſon, a fortiori again the T King. a.“ 

Now if the King had died in the Life-time of Martin, 
that would have determined Martin's Eſtate, and yet the 
G1zant to Fryer could not commence until after Martin's 
Death, (o that by that Means there would be an interme⸗ 
diate Clacancy between the Determination of the firſt and 
the Commencement of the ſecond Gzantz and then if 
Fryers Gant was void, the Gzant to Kemp, which was 
made in Conſideration of that void Gzant, muſt alſo be 
void, foz'tis apparent the Ring was decefved in the Conſt 
deration of that Gant. 

There was another Exception to the Fozm of the Pa- Objeftion to 
tent made to Kemp, in which the pyintipal Cilio was As- e form of 
ſignavimus the ſaid Kemp to have and execute the Office, 
&c. when it ſhould be Conceſſimus, but that _ was 

omitted, 


— 
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14 Ric. . 10, 
Dyer 10). 


Fee Rut- 
land's Caſe. 
2 Brownl, 
318. 

And pl. 201. 
Plowd. 411. 
Sir Tho, 
Wroth';Caſe. 


* 3 Leon. 31, 
Dy. 259,270, 
3 H. . caſu 
vir, | 
1C'ro, Youn 
verſ, — 
Dyer $0. 
Hob. 155. 

9 H. 4. 5 


Of a Grant 
to com- 
mence in 
futuro. 


omitted, and the Clauſe pro hæredibus & ſucceſſoribus no- 
ſtris was likewiſe omitted, ſo that this Gzant would not 
bind the King's Succeſſo)s. 

To which it was anſwered, that Aſſignavimus Is the 
moſt pzoper ond, becauſe this is not an Office wherein 
the Ring bad an Eſtate, but 'tis onſy an Employment, and 
therefoze cannot be pzopcrly granted but appointed; and in 
ſuch Caſe there is no Meed, that it ſhould be pro hæredibus 
& ſucceſſoribus, fo} 'tis good againſt the Succefſoz, without 

And as to the other Objedions it was anſwered, that the 
Gant to Fryer was not a Ozaut of a Reverſion, no2 did it 
need any Suppozt from a particular Eſtate to make it good, 
but it was only a Gzant of a future Intereſt to commence 
upon a Contingency. 

and the Books make a Difference between the King's 
Grant of an Office in Reverſion and ſuch a Grant in Re- 
verſion by a Subject; fog in the firſt Caſe it hath alwa 
been held good, tho" in the laſt Caſe there hath been a Dt- 
ſttnctton taken between a Gzant in Reverſion and a Gzant 
to commence in * futuro, | 

And as to the Objection, that here is a Gant of a Free: 
hold to commence in futuro, it was anſwered, that there 
is a Difference between this Caſe and a Gzant of a Free- 
hold in Lands, oz of an antient Office, o; of a Rent in eſſe, 
fo} in all theſe Caſes (ſuch a Gzant as this to commence in 
futuro, would be vold, becauſe the Freehold was in Being 
at the Time of the Gzant, ond befoze, | 

But here this Office (if (t map be ſo called) had no Ex- 
iſtence befoze the Gzant, but receives its Being from it; 
and tis the ſame eractly with a Gzant of a Rent de novo, 
for Lite or in Fee, which map be limited to commence in 
futuro, upon any Contingency that the Gzantoz ſhall ap- 
point; foz there is no Freehold in Being till the Gzant 
takes Cﬀeft, and by Conſequence no Suſpenſion of any 
Freehold, 

'Tis not doubted, but that ſuch an Office as this may 
be granted to commence in futuro, when there is no Body 
in Poſſeſllon of itz and by the ſame Reaſon it may be ſo 
granted when one is in Poſſe non of it, tos the Quality of 
the Gzant is the ſame in both Caſes; and the latter is not 
a Ozant of a Rematnder 02 Keverſion, ſoa as to need the 
BUppozt of ſome particular Eſtate, but tis only a Gzant of 
a future Intereſt, or of an Intereſt to commence in futuro, 
when there is one in Poſleſſion, fo; this Office conſiſts only 

3 in 
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in Gzant, and hath a Being no longer than the Gzant en- 
- dures, but is afterwards extinc> in the Ring, 

So that this Office is different from Offices of Inheritance 
which come to the King by Fozfeiture, fog they bave (ll 
an Exiſtence, and therefoze cannot be granted over to com- 
mence in futuro, ko; then the Freehold would be in Abey- 


ance. 

But in this Caſe all the Right the King bath is a Right 5 Rep 9. 

only of Nomination, and the Office exiſts, and ceaſeth to f. 
exiſt at the King's Pleaſure, and he who hath it muſt have 
it by Map of new Creation. 
Oo then this Gzant cannot be (ald to be vold, becauſe it 
was to commence upon thzee Contingencies, whereof Two 
were (impoſſible, but that is no Damage to the Ring, but 
the leſs wozth to the Gzantee, becauſe it ſhould not take 
Effect till after Martin's Death. 

And Holt Ch. Juſtice argued, that tho' the Gzant of the 
Dffice to Martin was at the Mill of the Ring, yet Martin 
had no Power to determine his Employment, but by Sur- 
render, fo} this is not like the common Caſes of Eſtates at 
Will, which are ever at the Will of both Parties. | 

But here the Gzantee having Authozity from the King by 
a Patent of Recozd, tis requiſite foz him to make a Sur- 
render on Record, to determine his Employment, as in 
the Caſe of the Lord Ch. Juſtice Hall, any other Judges, 
who held their Places only durante beneplacito, pet when 
they deſired to deſiſt, they made actual Surrenders on Re- 
cord before a Maſter in Chancery. 

Do that in this Caſe it was a pzoper Commencement 
after the Surrender of Martin, who might alſo fozfeit his 
Eſtate by Pisbehaviour, &c. of which the King doth not 
arbitrarily toke Notice, but by Map of Inquiſition, upon 
which the Bisbehaviour is found and returned; and there- 
foze the Commencement of the Patent upon the Forfeiture 
of Martin, is likewiſe pzoper. 

And foz the Reaſons ſupra, Judgment was given againſt 
the Ring ſoz the Defendant Kemp, &e. 


* 


Redſhaw werſus Heſther. Trin. 7 Will. 3. B. R. 
Rot. 178. 


EBT againſt an Heir, who pleaded Rlens per Deſcent 5 Mg. 1e, 
on the Day of the Bill: The Plaintiff replied ſpe. fle 


cially, that the Obligoz (Father of the Defendant) died an pleaded Ri- 
| Z 2 fſuch . Dun 


= v1 
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Curia. 


. 


Jurifdiftion 
of a County 
Palatine 


muſt be 
pleaded. 


ſuch a Poy, and that the Defendant (after the Death al his 
Father) and beloze the Pap of the Bill, &c. (uiz.) On 
ſuch a Ooy, which was a Dop after the Neath of the 
Obligo;, Had Lands by Deſcent from bes Father in Fee- 
ſimple. Uade prædicto the {Plaintiff ) de debito prædick. ſa- 
tisſeciſſe potuit, (viz.) apud H. prædict. & hoc parat. ef 
verificare, unde petit judicium, accozding to the new 


'* Statute. 


To this the Defendant made a frivolous Kejoinder, and 
thercupon the Plaintiff demurred. 

The Queſtion was, Tf the Replication was good in 
Purſuance of the new Statute z foz it was objected that it 
was til, becauſe the ]Þlatnti had put the Aalue of the Lands 
in Tue by theſe Cows, Unde, &c. de debito prædicto ſa- 
tisfecifle potuit, which ought to have been omitted, becauſe 
the Statute io crpzeſs, that after the Jaue tried the Jury 
all inquire of the Galue ; ſo that tis Matter of Jnqueſt 
only ex officio, aud not to be the Point of the Iſſue. 

And by this new Statute, the Plaintiff to only to reco- 
ber pro tanto againſt the Defendant, with Reſpect to the 
Qalue of ſuch alicned Aſſets, and fg not to have a general 
Judgment againſt the Heir, as at Common Law, upon a 
falſe Plea, 

Sed per Curiam, Upon Debate this Replication was held 
peed, and as it ought to be z and that it Unde, &c. de de- 

ito prædicto ſatisfeciſſe potuit had been left out, it might 
bave been a good Cauſe of Objection; fo? the Statute doth 
not give Occaſion to alter any moze of the Fozn of the Re- 
plication common in ſuch Caſes, but only as to the Time 
concerning the Aſſets by Deſcent z and the Concluſion, which 
(befoze the Statute) was to the Country, muſt now be with 
an Averment only, becauſe the Defendants may habe an 
— — to anſwer the new Matter alledged in the Re- 
plication. 

The Plaintiffs had Judgment, 


Davis verſus Stringer. Trin. 7 Will. 3. B. R. 
Rot. 373. 


2 Is was an Aﬀton of Annuity by Map of Bill bꝛought 
againſt the Defendant in Cuſtodia Mar', &c. accozb- 
ing to the uſual Fozm, and in the Margin of the Declara- 
tion it appeared, that the Actſon was lald in Cheſter, and 
the Viſne was lald at Tarvin in Com. Cheſter. 8 
2 0 
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To this Declaration the Defendant demutted ſpecially, 4 1g. 1. 


and ſhewed fo2 Cauſe, that it appeared by it, that this Court 
hay no Jurtsdidion of this Cauſe, foz that the Matter did 
ariſe tn a County Palatine. 


Sed per Curiam, The Defendant cannot take Advantage Curi«. 
of this Matter by wap of Demurrer ; but ik he would have + loſt. 219. 


any Benefit by it, he ſhould have pleaded to the Jurisdickt⸗ 
on of this Court ; fo2 without ſuch Plea. this Court. doth 
never allow the Jur:sdictton of the Counties Palatine, (a 
far as to ſuperſede their own Pꝛoceedings; beſides, it ap» 
pears by this Declaration, that the Defendant is in Cuſto» 
dia Mar', and (0 out of the Reach of a County Palatine, 

Et per Curiam, here a Defendant pleads to the Ju- 
tis diction of this Court, (viz.) That the Cauſe of Action 
did ariſe within a County Palatine, ft muſt-be averred in 
ſuch Plea, either that the Defendant dwelleth in the 
County Palatine, 02 that he hath Goods and Chattels 
therein (uflicient, by which he map be attached, other wiſe 
the lea cannot be allowed leaſt a Failure of Juſtice 
Gould enſue. | 

Foz if the Defendant oz his Eſtate are out of the 
Reach of the County Palatine, the Courts at Weſtmin- 
ſter muſt neceſſarily hold Pliea of the Matter, tho it did 
ariſe within the County Palatine z otherwiſe the Law would 
be deficientz and therefoze the Court in this Caſe were 
ready to give Judgment fo2 the Plaintiff. 


But then another Objection was made, (viz) In the menu 
Memorandum in the Beginning of the Recozd, it wag mende. 


latd to be in placito debiti, but the Declaration was in a 
Plea of Annuity, and ſo a Ulartance. 

To which it was anſwered, That the Memorandum 
was only the Entry of the Clerk who ought to have pur- 
ſued the Declaration; and therefoze it was moved, that 
the Court would amend this Miſtake, 25 

And at another Dap the Court ozdered the Memorandum 
to be amended, it being no other than the Miſtake of the 
Clerk ; and the Defendant could not demur upon this 
Miſtake, becauſe the Memorandum ts never entered till 
after a Demurrer joined, &c, of 


2 2 2 Huſſey 


2 
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Huſſey verſus Jacob. The Declaration was of 
aller. Tem, 6 W. & M. bur the Plea was 


not entered till Trin. 7. ſo that the Record is 
of that Term; and Judgment was given by 
R. Trin. 8 Will. | 


1 
0 "IE 5s Mod, 175. HE Plaintiff Huſſey bzought an Aﬀton againſt Jacob 
1 | Salk, 344. a Goldſmith, upon a Bill of Exchange dzawn by the 
K Lord Chandos upon the (aid Jacob for 120 Guineas, which 
| | Bill was accepted. 
Attion upon The Defendant Jacob pleaded in Var, that aſter the 
change for 29th Day of September 1664. and befoze the Making that 
Money won Bill of Exchange, (viz.) on ſuch a Day, the ſatd Lord 
at Flay. Chandos and the Plaintiff Huſſey played together with 
Dice at a certain Play called Hazard upon Tick and Credit 
without ready Money; and that the Lord Chandos, then 
and there at one Time and Meeting loſt to the Platnriff 
the ſaid 120 Guineas upon Tick; nnd that fo) the Security 
of the Payment of the ſald Gnineos loſt as akvzeſaſd, the 
ſaid Lord Chandos on the Day and Pear in the Declara- 
tion, &c. made the (aſd Bill of Exchange, and directed it 
— the Dekendant, requeſting him to pay the Gutneas, ut 
upra, | 
: And that the Defendant did accept of the ſaid Bill, and 
affime upon himſelf as the Plaintiff had declarey, 
*16 Car. 2. Quorum præmiſſorum prete xtu & vigore * ſtatuti in eo 
— caſu edit' & proviſ. the (a(d Bill of Exchange ſo by him ac- 
14+. 154, Cepted, and the Acceptance thereof, and the Pꝛomiſe of the 
1 Mod. 54. ſatd Deferdant fo as afoxceſald made, devenerunt & fuerunt 
i 11.394 & modo ſunt vacua & nullivs vigoris in lege & hoc, &c. 
To this the Plaintiff vemurted, and chewed foz Caule, 
that tt amounted to the general Mur. - 
And in the Argiiing this Caſe, the Queſtion in Low 
[| was, Cahether this Bill being accepted, and the Action 
4. not being brought against the Perſon who toſt the a90- 
+1 nep, no} upon the firſt Contra#, dut againſt the Defrn- 
1 dant who was a Stranger to the Gaming, and upon a 
1 collateral Contrack, (vir) upon the Acceptance of the Bill 
1 accozding to the Cuſtom of Merchants, was within the 
| Intent and Meaning of the Statute made againſt 
Gaming. 9 
n 


3 


8 — a 
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| 

| 

| 

| 
and it was argued, that i this Caſe ſhould be taken | 
to be within that Statute, it would very much endanger | 


— 


the Credit of Engliſh Bills of Exchange, if they might be 
defeated by ſuch collateral Matter ; fo2 it would be inju: 
tious to the publick Trade of England, both Fozeign and 

Domeſtick. | 

Sed per Curiam, The Plea is good both as to the cor AM 
Matter and Fozm z and that tt did not amount to the ge- heren, | 
neral Iſſue, and tis not a Rule, that becauſe ſuch a Mat» beiten 8 
ter map be given in Evidence; thercfoze it ought not to be — 
pleaded (pet lalip, ko; it often happens to be in the Election . e 
of the Defendant, either to plead it ſpecially, 02 not as de be pleaded x 
ſhould be adviſed. ſpecially 

As fo; Juſtance, the Pleading a Releaſe, Coverture, 02 [| 
Infancy in an Aflumpſit is certainly good, and pet thoſe | 
Tiings might be given in Evidence upon non aſlumplic ii 
pleaded; however the Defendant ſometimes map not be | 
willing to put (ich Matters of Law to the Judgment of 
the Jury, 02 perhaps may deſign to ſave the Coſts of a ſpe ; 
cial Clerdict. 

And as to the Inconventencp concerning Trade, there 
can be none in this particular Caſe, becauſe the Bill is 
gone no fatther than to the firſt Pands, (viz.) to the Hands 
of the Plaintiff Huſſey who won the Monep; and (os no 
Damage could here accrue to any Perſon but to him who 
is certatnly a Perſon within the Statute. 

But if this ti! had been negotiated and endozſed to a- 
ny other er ſon fo2 Clalue received, then it might have an» 
other Conſideration. 

Judgment ko the Defendant. 


Vinkinſtone verſus Ebden. Trin. 7 Will. B. R. 
Rot. 45. but adjudged, Trin. 9 Will. 


155 Trover, &c. fo; an Anchor, Cables and Sails of a ; Mod 35. 1 
Ship, Oc. | 1 Salk. 248. "i 
Upon Not guilty pleaded, the Cauſe was tried at New- 4. Goods | 
caſtle, and a (pectal Cierdice was found to this Effect : able, what 
ſl. That the Plaintiff's Ship was in the Harbour of not. 
Newcaſtte, and there had taken in her Lading of Sea- 
Coals; and that by a Cuſtom in Newcaſtle Time out of 
Mind, &c. a Toll of Five-Pence fog every Chaldzon of 
Coals there chipped off was due to the Corporation, in 
Conſideration of their Charge in maintaining the Port, 


which 


* 1 5 
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which they were bound to do, and had done Time out of 
Mind, and that the Cuſtom was to diſtratn, (foz Mon⸗ 


ſuch Ships which were diſtramable by Law. 

Then they find that this Duty was demanded of 
the Plaſntiff, and that he refuſed to pay it; thereupon 
the Anchor, Cable and Sails were taken by way of Diſtreſs , 
and if thoſe Goods were diſtrainable by Law, then 
they find fo2 the Plaintiff, but if not, then they find foz 
the Defendant. - 


weſt. e. 18, And it was inſiſted, that thoſe Things are not di- 


ny -1 ky ow: ſtrainable (o; a cuſtomary Toll, becauſe they are abſo- 
Koll. Abr. ltitelp neceſſary to the JIlaintiffs Trade as a Mariner, 


= without them he cannot navigate his Shlp. 
3 Cro. — 1 Roll. Rep. Hill, verſus Hawks, 1 Mod. 104. 


That this Diſlreſs foz a cuſtomary Toll ought not to be 
| made on any Thing elſe, but on that Commodity out ot 

* tits A- which the * Toll ts payable, ; 
— 4. And laſtly, that this 1s a void Cuſtom, becauſe the Charge 
of maintaining a Port is not a-ſuffictent Conſideration, 
as it would have been, if the Charge had been for maintain- 
ing a Key, which differs from a Pore, becauſe there ts Coſt 
and Charge to repair a Key, fo2 the Defence of Ships in 

{1 Vent. 71. Time of need, but tis otherwiſe of a + bort. 

FEcontra for On the other Side it was argued, that ſince the 
. Deſen- Jury have made a ſpecial Concluſion ut ſupra, the 
oY Point which is the Doubt, is if the Goods in the De- 
tlatatton mentioned are ſuch which are diſtrainable for 

this Duty. 4 | 
Now admitting that theſe Goods were Jmplements 
Oer us Of Trade, and * neceſſary to carry it on; pet they 
Godb, & map be Diſtratned foz any Thing to the contrary ap- 
110. peating in this Cerdict ; and the very Implements of 
Trade may be diſtrained if no other Diſtreſs can be 
i1 H. 8.25, taken; fo2 (uch Implements are only + p2tvileged at 
eg. 21+ ſuch Times when other Goods may be taken, foz 
+ Inſt. 133. (Pare Jmplements of Trade, 02 catalla otioſa, fog which 
there is no pꝛelent Occaſion foz the Owner to uſe, thoſe 

ate diſtrainable. 

But Holt Chief Juſtice objefted to the Finding in this 
Gerdict, to; that the Cuſtom which is found to diſtrain 
ts general, whereas it ſhould be found that the Liſe, Time 
out of Mind was to diſtrain the like Goods, 


$4 , 


Payment of this Duty any Goods of the Owner ot 


: 
L 
: 
| 
| 
: 
F 
z 
3 
. 
5 


: 
5 
1 
1 
43 
7 
e 
| 
| 
b 
F 
3 
3 
| 
4 
* 
; 
3 


Term. S. Trin. 7 Will. 3. B. R. ray 


And as to the Reaſonableneſs of the Cuſtom, be held 
the Conſideration to be ſufficient, and that tis a good Cu- 
ſtom in Law; and he cited the Caſe of * Malden in Eſſex, * Hill. 25, 26 
where there is a + cuſtomary Duty of 10 d. out of every Nor 5. 
Mark of the Purchaſe-Money of any Bozough-Lands, pay» f ., New 
able to the Bozough in Conſideration of their Charge in — 
Mantaming and Cleanſing the Port and Haven 3 
whith was stud at Bar befoje The Lord Chief Jitice 


e, this is called 
und -avfudatyd a 


Cuftom. Adjournater. Landchoap. 

But the Cauſe was adjourned, and in Michaelmas, 10 
Will. 2. 1698. it was argued, that this Cuſtom (as found 
by the Cevdict) is vold, Toz ti not Hewed that un Benefit 
accrewed to the Plaintiff in Lieu of this Duty z fo2 tho' 
tis found that the Cozpozation uſed to repair the Port, pet 
'tis not found that the Polt was in good Rerafr, neſrher 3 Ap: _ 
bath the ÞÞlainriff any Means to compel the Coppozation Hob, 42. 
to repair it; and it was farther (nſiſed, that the Things Door 0h 
in the Declaration were not dilltalnable lo: the Reaſons nl Ren. 
ſupra. 2 | 1 Bulſt. 201. 

To which it was anſwered, that in Dyer 1. a Fertp. 
boat was diſtratned fo; Rent; and no Reaſoft'can be goo 
why a Ship in a Dock might not be viſtraſiey koz the 
Rent of the Dock, tis like d{ſtraining a Cart which car- 
rirs the Owner's Com to Market; and a Cart is as much 
an Implement of the pusbandman's Ocoupation, us d 
Ship is of a Mariner's Trade, 

Er per Holt Ch. Juſtice, 'Tis found that the Corpotation 
are bound to repair, &. the Port, which is ſufficient with» 
out finding, that it was then in Repair, foz "tis the Obſt» 
tion which lies on them to do the Thing, and not the Per · 
fozmance of the Thing it ſelf, which is the Coilldecation 
of the Duty, 

Judgment foz the Defendant. 


DE 


DE 
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Hawkins verſus Rous. 


{ Mod. 389 Rohibition to the Conſiſtozy-Court of the Biſhop of 
— — Exon. where the Libel recited, that I. S. Dean 
wards « Rate rural, &c. had pzeſented, that the Church and 
to repair the Chancel of D. in the City of Exon. was out of 
Chance) Repair, &c. and that the Church-wardens of the lald Pa⸗ 
riſh did make oz cauſe to be made a certain Rate upon the 
Inhabitants thereof, towards the Charge of Repairing the 
ſaid Church and Chancel, and that the Church-wardens 
had accozdingly repaired the Church and Chancel, and 
beautified the ſame with Oznamentsz and that Hawkins 
was a Pariſhioner of the ſaid Pariſh, and refuſed to pay 
bis Pꝛopoztton of the ſatd Rate. 
: Mod. 212, The Plaintiff now ſuggeſted fo a Pꝛobibition, that of 
254. common Right the Chancel ought to be repaired at the 
Charge of the Parſon only, without any Contribution from 
the Pariſhioners. 

And farther, that every Rate made foz the Repair of any 
Pariſh Church, ought to be made by the Pariſhioners, oz 
the greater Part of them, and not by the Church-wardens 
alone, without the other Partiſhtoners. 

Et per Holt Ch. Juſtice, By the Civil and Canon Law, 
the Parſon is obliged to repair the whole Church; and tis 
fo in all Chuſttan Kingdoms but in England; fo} tis by 
the peculiar Law of this Nation, that the Pariſhioners arg 
charged with the Repairs of the Bodp of the Church. 

2 | : Belldes, 


— - — 


Nt. AM — ——— 


Beſides, this is one entire Rate as well fo; Repairing 
the Chancel, to which the Pariſhloners are not liable, as 
fo2 Repairing the Church to which they are liable. ſo as it 
cannot be diſtinguiſhed how much was aſſeſſed towards the 
Repairs of the one and the other ſeparately, 

And fo2 theſe Reaſons a Prohibition was granted gene- 
rally to the whole Sutt upon this Nate; tho it was very 
much inſiſted on the other Side, that the Prohibition might 
go quoad the Rate tor Repairs of the Chancel only. 


Baſtard verſus Hancock in C. B. Intratur Hill. 
6 Will. 3. 1482. Adjudged Mich. 7 Will. 3. 


92 upon the * Statute of Tithes, in which the * Ed. 6. 
Dlaintiff declared fog 721. the treble Clalue, ſetting Debt upon 
fozth, that he was the lawful Pꝛopuetoz of the Tithes art- 9 r at. 
ſing within the Pariſh of Lanlivery in Cornwal; and that ring away 
the Detendants were Pccupters of thirty-five Acres of Land bis Corn 
within that Pariſh, and that they had ſown ſo many Acres Jul du 
thereof with Corn and Grain, and had carried it away Tikes. 
without ſetting out the Tithes. 
Apon Nil debet pleaded, the Cauſe was tried at Laun- 
ceſton Aſliſes before Holt Ch. Juſtice ; and the Jury found 
that the Defendant Hancock debet 18 l. but quoad the other 
Defendants Nil debent. 
And now it was moved in Arreſt of Judgment, koz that 
this Clerdit had abated the Action of the Plaintiff, becauſe 
tis an Action of Debt grounded on a Contract which is en- 
tirez and here the Plaintiff hath founded his Action upon a 
Contract made with thzee Perſons, and the Jury find it 
quoad one of them alone. 
Do that the Plaintiff was miſtaken in his Adlon, fo2 be 
ought to have bzought it againſt Hancock only, and not a- 
gainſt the Two other Defendants, and this was compared 
to the common Caſes in Actions upon general Contracts 
and Pꝛomiſes. 
But after great Debate, the Court of C. B. in Michael- 
mas-Term, 7 Will. 3. unanimouſly reſolved, that this Ac- 
tion was founded on a Tort, and not upon a Contract, fo: 
Non culpabilis is a good Plea to it, and therefoze one may 
be found gutlty and the other acquitted, as in other Azſons 
upon Torts, ä 
The Plain tiff had Judgment. | 
Aaa Herbert 


— —— , _ 
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Herbert verſus Waters & al. 


5 Mod. 118. 1 Replevin, &c. the Defendants avowed the Taking, 
. rn 1 &c. as Overſeers of the Poor of the Pariſh of H. in the 
© 2. par. ig, general Foxm, accozding to the Direction of the“ Statute, 
Win of in. The Plaintiff replied de injuria ſua propria abſq; tall 
; quiry prant- cauſa, as the Statute likewiſe pzeſcribes. 
VI — —4 — And at the Trial the Plaintiff was nonſuit, and there. 
1 Replevin, upon the Jury was diſcharged without any Inquiry of the 
| where the treble Damages given to Officers by the Statute ſupra. 
it — rug And now it was moved, that the avowants might have 
4 Overſeers of d Writ of Inquiry awarded to ſupply this Defect ; and after 
the Poor % Much Debate it was granted, (viz) to enquire of the Da. 


inquire o 


inquire of mages ſuſtained by the Defendants; and the Difference is 
| Damages. 
| : Where the Matter omitted to be inquired by the pyin- 
1 tipal Jury is ſuch as goes to the very Point of the Jie 
U and upon which, it tis found by the Jury, an Attaint will 
lie ogatnſt them by the Party, if they have given a falſe 
19 Gerdi; there ſuch Matter cannot be ſupplied by a Writ of 
Inquiry, becauſe thereby the Plaintiff may loſe bis Acton 
1 of Attaint, which will not lie upon an Jnqueſt of Ockce. 
10Nep. 11% But where the Matter, omitted to be inquired by the 
N „. paincipal Jury, doth not go to the Point in Jſſue, oz neceſ- 
| z Roll. Rep. farp Conſequence thereof, but are Things meerly collateral, 
P14. 408. AS Damages are in this Caſe, and the Four uſual Jnqut- 
Cro. Car, tles On a Quare Impedit, ſuch map be ſupplied by a ſubſe 
143: quent CUrit of Inquiry, without any Damage to the Par- 
$48 tp; becauſe it the ſame had been inquired into by the pyin- 
cipal Jury, it would have been (as to thoſe Particulars) 
—— _ an Inqueſt of Office, upon which an Attaint 
i not lie. 


f 


Stephens verſus Squire. Intratur Paſ. 7 Will. 3. 
. Ae Mich. 7. poſtea. a 


Noche. A N Acton on the Caſe was brought againff the Defen- 
oe HE dant, who wag an Attorney of Clements Inn, who 
Point, pleaded his Privilege thus : 

Privilege of . Et pradict. Arthurus in propria perſona ſua dicit 
an Artorney quod ipſe eſt & pradicto tempore exhibitionis Billæ ipſius 
- ory Thoma Stephens fuit un, Clericorum Tho. Winford Ar. un. 


l pronotar. 


' 
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pronotar. Curiz Domini is de Banco a Weſtay. in 
Com. Midd. in officio 4 — and conclu- 
ded with an Averment generally without annering any Cirit 
of Þ1tvilege to bis Plea. | | 
o this the Plaintiff demurred/genctally, and two Ob- 
jections were made to this Plea, 
(1.) Foz that the Defendant did not ſap venit as well 
as dicit, ſo he was not in Court when he pleaded. 

(2.) Fo that he hath not lald any Viſne, ſo as the 
Faft of his being a Pronotary's Clerk might be tried, fox 
tis a Matter iſſuable, and the rather becauſe the Defen- 
dant bath not ſhewed any Matter of Recozd to pzove his 
Paivilege. 

Et per Curiam, both the Objections were allowed, and 
the laſt was Fatal, becauſe this is Matter of Fact triable by 
a Jury, foz Pronotaries Clerks are not entolled, wherefoze 
'tis neceſſary to lap a Viſne in this Plea. 

Judgment foz the Plaintiff, (viz.) that the Defendant 
anſwer over, 


Bowers verſus Cook. | 


EBT ogainſt the Defendant as Executrix of John Ci 1. 
Cook her late Þusband. - 1, Debt againſt 
The Defendant pleaded in Abatement that John Cook en Execu- 
in the Bill mentioned, died on ſuch a Day and Place Inte- e 5 4. 
ſtate, and that afterwards the Ozdinary of that Place minifrarris. 
granted Letters of Adminiſtration to ber of the ſaid Inte- 5 . ws 

ſtate's Goods, &c. prætextu quarum the bad adminiſtred 3% Ples 
ſeveral Goods which were the Goods of the ſaid Juteſfate, without « 
in quo caſu the Plaintiff ought to name ber Adminiſtra- and Real 
trix, and not Executrix, & hoc parat eſt verificare, &c. cation as 


and then concludes thus: here, and 
f. * Unde ex quo ſhe was not named Adminiſtratrix in ok ara 


the Bill, petit judicium ſi ipſa ad Billam prædictam reſpon» gar. 
dere compelli debeat, & e. 
Amd upon a Demurrer to this Ples, the Objection was, Traverſe 
that the Defendant ought to Traverſe, abſque hoc, that ſhe — 
had adminiſtred as Executrix. 

Sed per Curiam, The Plea is better without ſuch Tra- 
verſe, for if the Truth was, that the Defendant had admi- 
niſtred in her own Wrong before Adminiſtration was actu- 
ally granted to her, that Matter ought to come in by way *3 — 
of Replication by the other Side, as it is in the Caſes ei- 6 ** 
ted in the * Margin. 3 Bla, x50. 


* © — 
— — b oe 
» - 
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Copatceners 


cannot ſo- 
ver, but 
muſt join in 
an Avowry 
for Rent. 


Curia. 


of this Plea, which being a Plea in Abatement, ought to 


But Holt Chief Juſtice objected againſt the Concluſion 


be petit judicium de Billa & quod Billa' ill caſſetur; but the 
Concluſlon ſupra is pzoper only to a Plea in Non ability of 
the Perſon, oz to the Jurigdi#ton of the Court, and foz 
this Reaſon only, Judgment was given againſt the Defen- 
dant, Quod reſpondeat ouſter. | 


Page verſus Stedman. 


N Replevin, &c. fo} taking 500000 Byicks in a Place 
— ns Walfeild in the Pariſh of St. Pancras in Mid- 

ex. 

The Defendant made Conuſance as Bailiff of John 
Bennet, z and Grace his Wife, fog that Simon Bennet, 
Eſq; was ſeiſcd in Fee of the Place where, &c. and that 
10 Decemb. ann. 31 Car. 2. he made a Leaſe thereof (a- 
mongſ other Things) unto Thomas Griffith fo; Fozty-four 
Pears, rendzing 1801. Rent every Pear; that afterwards 
the ſald Simon Bennet died ſetſed of the Reverſion, which 
deſcended to the ſaid Glace, and to Frances Counteſs of 
Salisbury as Daughters and Þeirs of the (aid Simon Ben- 
net , that afterwards the ſaid Grace intermarried with John 
Bennet, and becauſe 45]. one Motety of 50 J. of the ſaid. 
Rent foz one Half Pear ended at Mich. ann. 6 W. & M. to 
the (aſd John and Grace, in Right of the ſald Grace, præd 
tempore quo, &c. aretro fuerunt & minime ſolut', the De. 
fendant, as Batliff of the ſald John Bennet and Grace his 
ite, made Conuſance fo} the ſald 45 l. one oletp of the 
ſald 901. &c. 

To this Conuſance the Plaintiff demurred. 

Et per Curiam, the Conuſance is ll, becauſe Coparce- 
ners cannot ſever, but muſt join in Avowp ko; Rent; 
therefoze the Defendant in this Caſe ought to have made 
Conulance ko; the whole Rent as Batliffs to both Siſters, 

Do where one Siſter diſtrains, ſhe muſt avow in her own 


"Right, and alſo as Baltliff to her other Siſter fo? the entire 


Rent, and not foz a Moletp only in her own Right. 
The Plaintiff had Judgment, 


DE 


Term. Sanct. Hill. 


7 Willielmi 3. B. R. 


— 


— — 


Inhabitants of Wotton Rivers verſus Inhabitants 
of Marlborough in Wilts. 


OVED to quaſh an Over of two Juſtices of the $Mod. 149. 
Peare f0z the Settlement of a pooz Perſon, Ke. * © . 
(1.) The firſt Objection was, That the Oder 30. 
recited, that upon Complaint made conterning Order of 
the Perſon, &c. they had ſo ozdered, 8c. and it did not e Juſtices 
appear by the Omer who it was that made the Complaint, moval of « 
and the Juſtices of Peace have no Power to remove anp poor Perſon 
Perſon, but upon the Complaint of the Churchwardens > mar n 
and Overſeers of the Poor; and therefoze it ought to be ſo Complaine 
expꝛeſſed in the Oder to give them JurigdiFton. f 
(2) Jt was not alledged in this Oer, that the Perſon Jan, 4 0. 
removed, &c. did not rent 101. per ann. in the Pariſh verſeers of 
from whence he was removed, foz if he did, he is not re. de Poor: 
moveable, tho' he is likely to be chargeable, 
To the firſt of theſe Objetions it was anſwered, That 
admitting tis neceſſary, that it ſhould appear the Oper 
was made upon the Complaint of the Churchwardens and 
Overſeers of the Poor ; pet that Defect was helped by the 
ſpecial Return of the Certiorari by the Juſtices in the Cap- 
tion, &c. where tis erpzeſly alledged, that the Ozder was 
made upon the Complaint of the Churchwardens, &c. 
And as to the other Objection it was anſwered, That 
upon Search in the Crown-Office, moſt of the Ozers of 
Settlement there filed are without Allegation of not rent- 
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ing 101 per ann. and pet a great Number of them were con- 
firmed by this Court. 


366 


| Curia But after ſeveral Debates it was reſolved per Curiam, 


That the laſt Objection of not renting 101. per ann. was 
not material, eſpecially becauſe of the Pzecedents mentton- 
ed ut ſupra, ſo that this Oder was quaſhed upon the fir(t 


Ohjetioy only 
. bfotytoly neceſſary, that in the Bo. 
war I oh hell be orpiefly ſhown, that it wag 
made upon the Complaint of the Churchwardens and O- 
verſeers of the Poor, to! otherwiſe the Juſtices have no au- 
thozity to make it. 
nd the ſpectal Caption made upon the Return of the 
Certiorari could not help the Defet in the Body of this Or- 


der, tog that ought to be ſufficient of it ſelf, 


The King verſus Gately. 
5 Med. 138. A N order of Seſſions was made in Middleſex to dif. 
The Juſtices charge one Green a Surgeon's Appzentice from his 


— © Maſter (oz not inſtruting bim the ſald Green in the Art 
kept the Appꝛentice fo} a Tumbler on the Stage. 

It was infiſted againſt this Ozder, that the Juſtices of 
Peace bad no Jurismidtan in this Matter, becauſe a Sur- 
geon i not one of the Trades mentioned in the Statute 
5 El. and the Juſtices have Power only over ſuch Appzentices 
Who are bound to the Trades therein named, and not over 
the Appzentices to other Trades. 

And Mr. Luckener's Caſe of Suſſex was cited, which 
wos, Two Juſtices made an Oer to compel him to pap 
bis and his Wife's Coachman's VWagesz which Opder foz that 
Reaſon was quaſhed. 

8 On the other Side the Caſe of * Hawkſworth and Hil- 

313. lary was cited, where the Ozder was foz diſcharging a Mer- 

_ Apprentice, which is not named in the Statute 

$ Eliz. 

To which it was reply'd, that in that Caſe it might be 

agreed upon dzawing the Ozder not to (n(i> on that Point, 

but only upon the Power of the Juſtices diſcharging an Ap- 
bis own Default. 

Rn —7 Debates, this Ozder was diſcharged 


of 8 
eint of Jurisdiction objeted, my 3 


_ 
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But ſome of the Juſtices who made this Ozder, being 
Lawyers, were very much incltned to have it quaſhed, be- 
cauſe this Appzenttce, who had pzocured himſelf to be dil 
charged from his Maſter foz not teaching bim the Art of 
Surgery, immedlatelp afterwards became a Tumbler to 
another Mountebank, ſa that it appeared he had only a 
Mind to change Maſters, but not Trades, 


— 


Walker & al' werſus Stokoe. judgment was 
given 31 January, Anno 7 Will. 3. 


RROR of a Judgment in C. B. in an Action of Tref- ;Mod.16,69. 
paſs bzought by Stokoe againſt Walker, and Four o- — 
ther Defendants; and a Uerdict foz Seokoe, and Judgment bee, 
there entered againſt all the five Defendants. reverſe, and 
And now Walker, and Thzee moze of the five Defen- 2 aten 
dants bzought this Writ of Error, and aſſigned foz Erroz, Jus 
that one of the five Defendants, againſt whom Judgment 
wag entered, died before the Verdict, but they did not con- 
clude this Aſſignment of Error in Fat with hoc parati ſunt 
verificare. | 

Caherefoze the Defendant in Erroz pleaded In nullo eſt 
erratum generally, and afterwards the Plaintiffs percetving 
their Piſtake, moved the Court to amend. by adding the 
Averment ſupra, (viz.) hoc parati ſunt verificare. 

But after Debate it was dented to amend it, becauſe it 
was not to affirm but to reverſe a Judgment. 

Then the Plaintiffs moved to quaſh their own TUrit of Where the 
Ecroz, becauſe it was bzought only in the Names of four luagaalag 
Perſons, when it appeared by the ſame Crit, that the Judg- Five, * 
ment was joint againſt five Defendants, and the CUrit did "i! od. 
not let fozth that the Fifth was dead, fo: which ReAſon it brought by 
was ill, becauſe all the Defendants muſt be joined in a ell of them. 
— of Erroz, and if any refuſe, they muſt be afterwards 

evered. | | 

And it was agreed by all, that this CUrit of Erro2 was 
{ll fo2 the Reaſon ſupra, but then it was much inſifted on 
by the Counſel fo2 the Defendants in the CUrit of Erroz, to 


have this Matter amended bp the Jnſtructions to the Curſi- 
tor who made out the CUrit; who being o2dered to attend, 
 pzoduced his Jnſtructions given by the Plaintiffs in Erroz, 
ta this Effelt : 
ff. 1. Stokoe verſus T. Walker, & B. C. D. & E. naming 
- the Plaintiffs and the Defendants in placito tranſgreſſionis. 


Make 


== 


368 


Econtra. 


Term. S. Hill. 7 Will. 3. B. R. 2 


Make a Crit of Erroz foz the Defendants : Note, The 
Defendant E. is dead. | 

And now eit was inſiſted, that this is ſuch an Tnſtrutſon 
that the Cucſitoz, ex officio, ought to take Notice of it, 
and to ſhew the Death of E. tn the Body of the CUrit of 
Erroz, and thercfoze the OmiMon of it was but Vitium 
Clerici, and amendable. 

To which it was anſwered, that this was the Tgnozance 
of the Curſitoz, and a Miſtake of his Pen, foz it map be, 
that he did not know the Law, that (t was neceſſary to al- 
ledge the Death of E. in the Body of the CUritz be might 
think it (uffictent that the CUrit was only tn the Name of 
the Survivors, fo? that his Juſtructions did not dire him 
to erpzeſs the Death of E. in the CUrtit, but only to take 
Notice that E. was dead; but it he had made the Crit as 
well in the Name of E. as of the Survivozs, then he had 
not purſued his Jnſtruftfons. | 

And it was argued farther, that a CUrit of Erroz was 


| not amendable in any Caſe, it being not within the Reaſon 


Curia. 
Writ of Er- 


ror not a- 


Acndable, 


Writ of Er- 


of any of the Statutes of Amendments, which are made 
foz the Afﬀirmance and Suppozt of Jurgments z; but this 
CUrit is to reverſe a Judgment, thercfoze (hould not be 
favoured. 

Mozeover, (f it was amendable, yet the CUrit of a 
Platntiff (hall never be amended at the Tnſtance of a De- 
fendant againſt a Plaintiff who purchaſed it, koz that 
would be to enfozce the Plaintiff to bung ſuch a UUrit as 
would pleaſe the Defendant, whereas the Plaintiff ſhould 
pleaſe himſelf therein. 

And after ſeveral Debates, it was reſolved by the whole 
Court, that a tit of Erroz is not amendable in any 
Caſe, becauſe it goes in Reverſal of Judgments. 

dur that t (t was amendable, it could never be at the 
Inſtance of the Defendant, becauſe the Plaintiff's CUrit oz 
Declaration, oz the Defendant's Plea, (hall in no Caſe be 
amended at the Payer of the Adverſary, foz a Plaintiff 
ſhall not be compelled to bzing bis Aﬀfon, oz a Defendant 
to plead, otherwiſe than he himſelf will. 

Mozeover, the Defect in this Crit is fatal, and that it 
was not a Biſtake only, but Jgnozance in the Curſitoz, in 
not ſetting fozth the Death of E. in the Crit of Erroz, fo? 
be had purſued his Jnſtructfons as far as they led him, in 
that he made the CUrit in the Name of the Survivozs only. 

And hereupon the Plaintiffs pzayed a new CUrit of Erroz, 


ror.coram coram vobis reſiden. which was granted; and the new 


bir 14 no Sa- 


perſeleas. 


I tit 


Term. S. Hill. 7 Will. 3. B. Kk. 369 


CUrit being allowed in Court, the Plaintiffs on another 
Dap moved foz a Superſedeas, becauſe this CUrit was not 
a Superſedas of it (elf, as the firſt CUrit of Erroz was, and. * 
a Superſedeas was granted, and the Plaintiffs put in Ball _—_ 10 
thereon, | to do. 

And afterwards the Plaintiffs upon this new Crit of 
Erro2 (wherein the Death of E. was alledged) did align the 
ſame Matter of Fact foz Erroz, (viz.) The Death of E. be- 
fore the Verdict, adding the neceſſary Averment Et hoc pa- 
rati ſunt verificare. 11 

Thercupon the Defendant Stokoe pleads as to C. one 
of the Plaintiffs in the CUrit of Erroz, quod ipſe ad breve 
de Errore przdito ulterius proſequend. admitti non debet 
quia dicit quod poſt ultimam continuationem, &. the (aſd 
C. bad by his Deed of Releaſe (pzoduced, &c.) releaſed all 
Errozs, &c. Et hoc parat. &c. unde petit judicium ſi præ- 
dict. C. ad breve de Errore prædict. ulterius proſequend. 
contra ſcriptum ejuſdem C. proprium ſic ut præfertur fact. 
admitti debeat, &c. Et idem Ricardus Stokoe ulterius dicit 
quod judicium prædict. (ic ut præfertur reddit. ob. Errores 
prædict. per prædictos (the other Plaintiffs) ſuperius aſſign. 
revocari non debet quia dicit, that the (aid E. did not die 
befoze the Cerdict, Et de hoc ponit ſe ſuper patriam & præ- 
dict. (the other Plaintiffs in Erroz) ſimiliter. 

Et quoad prædict. placitum præfat. Ricardi ad pracludend. 
præfat. C. ab ulterius proſequend. breve de Errore predict. 
plitat. idem C. dicit quod ipſe per aliqua, &c. præcludi 
non debet, and ſo pleads Non eſt factum to the Releaſe, 
and Jſſue was taken thereon. 

As to the firſt Jſſue, the Jury found, that E. was dead 
before the Verdict in the original Action; and as to the 
laſt Tſſue, they found the Releaſe to be the Deed of C. 

Mhbereupon the Plaintiffs in Erroz having entered the 
Tſſues, the Poſtea and Cerdict upon the firſt Roll of the 
CUrit of Erroz as they ought, they in Michaelmas-Term, 
8 Will. 3. ſet the Cauſe down koz the Judgment of the 
= _ in pzonouncing the Reverſal of the Judgment as to 
them. 

But then an Exception was taken on the other Side as 
to the (Writ of Erro coram vobis reſiden. which was in 
the Name of the King, reciting the Judgment to be in 
the Court of the King and the late Queen, befoze the Ju- 
ſlices of the King and the late Queen, inter, &c. 


B bb Ac 


— — 2 1 
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oceſſum prædict. in Curia noſtra coram 


* ſis pl i. Ac record um —4 
y s intervenien. Venire fecimus & coram 


1.05 39% nobis cauſe Error 

2 Cro. 160, Nobis Jam reſiden. 

56! 91: And beconſe it appeared that the firſt Crit of Erroz was 

Sanz“ quaſhed, upon which the Recozd was removed into B. R. 
which Crit was in the Time and in the Name of the late 

Queen as well as of the King; therefoze this laſt Clauſe 

wos a wong Deſcription; and this CUrit was no Tlat⸗ 

rant fo} the Court to pzoceed thereon. 

Curia. And after ſeveral Debates, the Court in Hill. 8 Will. z. 
quaſhey the CUelf to this Reaſon, tho' it was inſiſted on, 
that accomding to a grammatical Conſfruction, the Rela- 
fives and Gere being in the plural Mumber, the Clauſe 
would extend to the Queen as well as to the King; any 
that this CUtit of Erro2 would be ſufficient without this 
Clauſe (quod fuit conceſſum per Curiam), pet it being to de- 
feat 8 Judgment. it ſhall not have a favourable Conſtruffon, 

CUhereupon the Court was moved, that a new CUrit of 


Erro coram vobis teſiden. might be allowed, and alſo a Su- 
rſedeas, which was granted upon putting in Bail to pro- 
cute, &c. tho' the Superſedeas was oppoſed, as being the 
—— of Erto?, 


per Coriam, This is the firſt CUIrit coram nobis re- 
ſiden. foz the other CUtit was voſd,z and the Iſſues being 
found agatn by the Jury, vt ſupra, thereupon Judgment 
was given as to him who releaſed, quod nil capiat per 

2 * 116, wy de Errore z and quoad the reſt, that Judicium rever- 

117. r, &c. ; 


Jones werſus Bodinner. Intratur Hill. Anno 7 
Will. 3. Reſolutio Cur. Trin. 8 Will. 3. &c. 


5 Mod. 310. | 

— eſpaſs foz Taking one Gelding, one Mule, and five 
another Colts at Zennen in Cornwall. 

* The Defendant pleaded in Bar, that in Hillary- Term, 


*There could Anno 6 Will. & Mar. nuper * Reginz, a (Urit iſſued out of 
——_— the Exchequer, directed to the Sheriff of Cornwall, rect- 
le T, ting that one Thomas Trefilian had been outlawed in the 
decauſe rhe Court of Common Pleas, and that upon a ſpecial Capias 
Boot C. Utlegatum (Ming out of that Court, it was found and re. 
mas before. turned, that the ald Tho. Treſilian was fciſed in Fee of a 
Tenement called Skewack in the Pariſh of Zennen, of the 

pearlp QCalue of 30 l. and the Ring and Queen commanded. 

the Sheriff to levy the Ines and P}ofits thereof, = to 

3 return 
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return the Monep, a die Sangi Martini in quindecim dies 
tunc prox' ſequen, and that upon this Crit, the @her(ff 
of Cornwall made a (Uarrant to the Defendant bis Batlfff, 
by Utrtue whereof the Defendant on ſuch a Day befoze the 
Return of the CUrit, finding the ſaid Cattle Levant and 
Couchant on the (atd Tenement called Skewack, did there 
take them fo2 the Jſſues and Pzofits of the ſald Tenement, 
and delivered them over to the Sheriffs, &c. 

The Plaintiff replyed, That the Defendant took the 
Cattle upon his (the Plaintiff's) own pzoper Land in 
Zennen afozeſaid, abſque hoc, that they took them upon 
the Tenement called Skewack, upon which they were at 
— — the Plaintiff had a Gerdict, and twenty Pounds 

mages. 

And now it was moved in Arreſt of Judgment, That 
this Iſſue was not material to this Action, becauſe the Defen- 
dants had by their Plea confeſſey the Treſpaſs ; and the 
Matter ſet out koz their Juſtification was all void ; foz it 
was impoſſible that there could be any ſuch Crit of Hilla- 

——_ 6 Will. & Maria, becauſe the Queen died about 

hriſtmas befoze, and ſo all that Matter about the CUrit 
and Marrant being fmpoMble, it was all void; and the 
Defendant's Plea amounted in Effect to a plain ConfeMon 
of the Action ; wherefoze the Plaintiff ſhould have demurred, 
and not taken Jſſue to no Purpoſe. | 

On the other Side it wag inſiſted foz the Plaintiff, that 3 
the Defendant ought not to take Advantage of a Fault in ; 
bis own Plea, and the Jſſie was fo2 his Benefit. 

Beſides, this is only a Slip of the Clerk, and therefoze 
amendable, foz in Truth the Crit was Teſte Trin. 6 W. . 0, kl 53. 
& M. when the Queen was living; and ſo the Piſtake was Hob. 326, 
only in the Mod Hillary, for Trinity, and after all, tis 11+ _ 
helped by the * Uerdict. 697, 695. 

Sed per Curiam, This is an (mmaterfal Jfſue, foz the Curia. 
Reaſon ſupra, and that this Miſtake was not amendable, 

— — by the Cerdict, and that there ſhall be no Re- 
pleader. 


But upon the Confeflon of the Defendants in their Fri of. 
ea, there ſhall be a Writ of Inquiry to aſcertain the certain the 
laintiff's Damages, and foz this Courſe the Authozity Damages. 
of the Caſe between + Lacy and Reynolds wag relied on. 

And accozding to this Dpinton, a ſpecial Entry wag tCro-E!.:14. 
made on the Roll immentately after the Return of the =_ * 
Poſtea, thus: 1 Cro. 29. 

B bb ſſ. Super 22 E6 4. 46. 
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Jes ſuch an 
Entry at 


large in 
2 Roll, Abr. 
99. 


. Super quo viſis & per Cur' dicti Domini Regis hic 
plenius intellectis omnibus & ſingulis præmiſſis præd' vide. 
tur Curiæ dicti Dom Regis hic quod præd Henricus Jones 
ſuper placitum præd' Willi Bodinoe modo & former præd 
placitat damna ſua occaſione tranſgreſſion præd' recuperare 
debeat & q'd przd' Will'us Bodinoe in placito ſuo præd ' ſu- 
perius placitat' exiſtit cognovit materiam in narratione 

ædict ſuperius allegat' & nullam ſufticientem materiam in 
ege in Barram five præcluſionem prædict' Henrici Jones ab 
actione ſua prad' verſus cundum Will Bodinoe placitavit 
Ideo confideratum eſt quod placitum præd' Henrici Jones 
ſuperius replicando placitat' & exitus ſuperinde inter coſdem 
Henricum Jones & Will'um Bodinoe jun&' & proceſſus ſu- 
per eundem exitum fact nec non veredictum præd' in forma 
prædicta reddit' penitus evacuentur & pro nullo babeantur 
& quod ſuper cognitione prædicti W. B. in placito ſuo 

* — ac materiis in narratione prædict ſuperius ver- 

us eundem W. B. per ipſum Henricum Jones allegat' præ- 
dict Henricus Jones recuperet damna ſua occaſione tranſgr' 
prædict' in narratione . ſuperius ſpecificat. 

Sed quia Cur' dicti Dom' Regis nunc hic incognit' exi- 
ſtit quæ damna prædict' Hen' Jones ſuſtinuit occaſione 
tranſgreſſionis prad' Ideo præceptum eſt vic' quod per ſacra- 


mentum, &c. 


DE 


D E 


Term. Paſchæ. 


Anno 8 Willielmi 3. B. R. 


Yeomans vid' werſ#s Bradſhaw. 


mans her late Pusband bzought an Atton on the Bill of Ex- 
Caſe upon a Bill of Exchange againſt John Brad- — 

— ſhaw; the Action was laid in London, and the Ad. with « Debt 
miniſtratrix declared upon a Bill dzawn by Bradſhaw fn d « Bond, | 
London, upon one George Aiery of Newcaſtle upon Tine, tc Perſon 
and that the Bill was refuſed by him; whereupon Bradſhaw of the Debr- 
the Dzawer became liable to pay the Boney accozding to 


4 
ö the Cuſtom of Merchants; and ſhe alledged in the De⸗ 


Þ = Yeomans as Adminiſtratrix of Henry Yeo- pebt upon « 


claration, that Adminiſtratton was granted to her by the 
Vicar General, and principal Official of the Biſhop of Dur- 
ham, cui commiſſio Adminiſtrationis prædict' de jure ſpe- 
Qabat, &c. 
i The Defendant craved Oyer of the Letters of Admint- 
ſtration which, were entered in bæc verba. 
| Quibus leQis & auditis idem Johannes Bradſhaw petit 
: judicium de Billa prædicta quia dicit quod Civitas London 
4 nay; ſemper fuit & eſt extra Diœceſin Dunelm' prediQ” 
; nfra Diceceſin London' quodque ipſe idem Johannes Brad- 
ſhaw ad & ante tempus mortis præfat Henrici Yeomans & 
ſemper poſtea hucuſque fuit & adhuc eſt inhabitans & com- 
morans extra Dicecefin Dunelm' prædict' videl't apud Lon- 
don' prædict in parochia & Warda przd' infra Diceceſin 
London' exiſten' & hoc, &e. 

And upon a general Demurrer to this Plea, the Que- 
ſtion was, Whether in the Caſe of a Bill of Exchange = 


— 
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this was) the Right of granting Adminiſtration doth 
belong to that Ozdinarp of the Place where the Bll 
was at the Time of the Death of the Jnteſtate, as in the 
Caſe of a Bond 02 other Spectalty z or whether tis no 
moze than a Debt upon ſimple Contro#, and co follows 
the Perſon of the Debto2 where ever he is; for if ſo, then 
re x hy ay the Right of granting Adminiſtration belongs to the O2d(- 

„ narp of the Place where the Debtoz was at the Time of 

Cro. Kl. 47. the Death of the Inteſtate, as it is held in the Caſes cited 

1 Rep. 29. in the * Margin. 

Curia. Et per Curiam, This Debt upon a Bill of Exchange 
was not upon an Equality with a Debt upon Spectalty ; 
but is no moze than a Debt upon ſimple Contract which 
follows the Perſon of the Debtoz; and therefoze this Ad. 


miniſtration is void, foz this was Bona notabilia in Lon- 


= and thereloze the Rule was, that the Bill ſhould 
te. 


Harris verſus Pett. Intratur Paſch. 8 Willi. 
B. R. Rot. 173. and adjudged Trin. following. 


z Mod. 243. 7 — upon Bond, &c. the Defendant craved Oyer 
wo — — — Condition, which appeared to be in the Manner 
* * 8 ollowing: 
Plea. — ll. If the above bounden @ampſon Pit, his Heirs and 
— Aſſigns, do free and keep harmleſs the above-· named Dani - 
el Þartis, his Heirs and Aſſigns, of, and from all ſuch 
Colts and Damages as may ariſe againſt the ſaid Danf 
by reaſon of a Law-Suit now depending between the ſai 
Daniel and one Philip Couch late of Liskard Pariſh, 
that then, &c. 
pereupon the Defendant pleaded in Bar, quod prædict 
Daniel ad aliquod tempus poſt confectionem ſcripti obliga- 
torii prædꝰ hucuſqʒ in aliquo modo non damnificatus fuit ra- 
tione dictæ ſectæ ad legem tempore confectionis ſcripti illi- 
us obligatorii dependen inter præfatum Danielem & Domi- 
num Philippum Couch in conditione prædict' ſuperius 
nominat' & hoc, &c. 
And upon a ſpecial Demurrer to this Plea, the Plaintiff 
hewed foz Cauſe, that the Defendant ought to have ſet 
fozth how be had had indemnified the Plaintiff. 
— And it was inſiſted koz the Plaintiff, that non damnifica- 
aten. tus was not a good Plea, but that the Defendant oughe 
to have pleaded in the Affirmative, and have ſet fozth 
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in what Court the Suit was, and what Damages had a. 
roſe thereon z and the Manner how the Defendant had in⸗ 
demniſted the Plaintiff from thoſe Damages. 
and the Reaſon inſiſted on fo differing this Caſe from 
the common Caſes of Counter-bonds to indemnify and 
ſave harmleſs, was, becauſe in the Condition of this Bond 
the Mod Free is adden, which is of the ſame DSignifica- 
tion as the Mod Acquit, oz the Med Diſcharge, and 
where thoſe Toms ate in the Condition, there Non dam- . ,, 51. 
nificatus is no good Plen, but it muſt be ſpectally ſhewn Brert vera 


bow the Plaintiff was acquitted oz diſcharged; and the andress 


Caſe in the * Pargin was cited and relied on as an Autho- 8 0 
rity in Point. Owen 3.8. C. 

But on the other Side it was argued fo} the Defendant, ror the be- 
that this Plea in the Negative wag a good Plea, becauſe fendant. 
the Condition of this Bond doth not refer to any certain 


- 02 particular Thing from which the Defendant ſhould free 


the Plaintiff, but relates only to generals, which may 02 
may not happen; and it lies pzoperiy in the Knowledge of 
the Plaintiff only, Whether de had any Damages by 
—_ of the Suit mentioned in the Condition of this 
ond, 
And the Difference of theſe Caſes is as followeth : z Cro. 913, 
\ Ubere the Conditton is, that the Defendant ſhall diſ- 2 C, 638. 
charge 02 acquit, 02 free the Plaintiff of oz from ſuch a Bond Co. Ent. 36, 
or Rent, or Action, 02 from anp other particular Thing al, . „ %. 
certained in the Condition, there the negative Plea Non „ien upon 
damnificatus is not good. becauſe the Defendant hath un- the Caſe. 
dertaken to do an ad in Diſcharge of the Plaintif. 
But where the Conditton is only to Free o; to diſcharge, 
02 indemnify the Plaintiff from any Damage, 02 Coſt oz 
Trouble which ſhall oz may happen by Reaſon of ſuch Bond, 
Rent 02 Action, 02 other particular Thing therein mentton- 
ed; in ſuch Caſe the negative Plea is ſuffictent, becauſe it 
doth not appear that any Damage hath happened to the 
Plaintiff; and it no Damages hath happened. then 'tis 
impoſſible that the Defendant ſhould ſhew in the Amr mati ve 
the Manner how he had freed or diſcharged the Plaintiff, 
therefoze it lies on the Part of the Plaintiſt by Map of Re- 
ply. wherein he was vamnifled. 
Et per Curiam, Judgment was given fo2 the Defendant, 
and that the Law was according to the Diverſity afozeſatd , 
whereupon the Plaintiff pzayed Leave to diſcontinue upon 
Payment of Coſts ; which was granted. 
Judicium pro Defendente. 


Oldham 


2 


7 
43 5. 
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Oldham verſus Pickering. Pal. 8 Will. 3. B. R. 
Rot. 87. 


2 Salk. 44 IN a Prohibition, and upon a Demurrer to the Declara. 
pw aw, J tton, the Caſe appeared to be, that A. (who had Lands 
e bree- limited to him during the Life of B.) died Inteſtate, and 
— _ the Plaintiff took out Adminiſtration (B. the Ceſtuique Vie) 
dls. being fill ltving 3 and now there being Aſſets Cufficient, be. 
ſides this Eſtate pur auter Vie, to pay all the Debts, &c. 
The next of Kin to the Jnteſtate libelled in the Spiritual 
Court againſt the Adminiſtratoz, to have this Eſtate pur 
* 29 Car. 2. auter Vie diſtributed, ſuppoſing the“ Statute, which makes 
ears ſuch Eſtates Aſſets in the Þands of an Erecuto? 02 Admint- 

ſtratoz, had changed the Mature of the Eſtate, and made it 
a mere Chattel in their Þands, and ſo ſubject to a Diſtri- 

| bution, as other the perſonal Eſtate of the Inteſtate. 

Curia, Sed per Curiam, Such an Eſtate ſill remains a Free- 
----- *--+ hold, and the Adminiſtratoz is Tenant of ſuch Freehold, 
againſt whom the Præcipe ruſt be bzought if a Common 
Recovery ſhould be had againſt him of the Lands ; any 
- the Deſign of this Statute was only in reſpect to Credi- 


tons, to make an Eſtate pur auter Vie Aﬀets fo; Payment 


"7.16 Debts, and fo2 that End only the Admintiſtratoz ts made 
an Occupant, but in all other Reſpefts the Quality of the 
Eſtate remains the ſame as it was befoze at Common Law; 
and the Spiritual Court never had any Jurisdickton in Caſeg 
of Frechold. 

22 c Cr. Et per Holt Ch. Juſtice, Since the Statute 22 & 23 

.o. Car. 2. it hath been held, that the Statute 31 Ed. 3. cap. 

11, is thereby repealed; and he held, that the Reaſon of 
Diſtribution of the Jnteſtate's Goods by the Ozdinary, be- 
foe the Statute 22, 23 Car. 2. was, becauſe there was no 
Pꝛoperty of thoſe Goods in any Body, therefoze the O2df- 
nary having the PoſſeMon, he diſpoſed them at his Plea⸗ 
ſure, foz there was no Pꝛopzietoz to control him. 

And he doubted, CUhether this Eſtate pur auter Vie was 

\ Cubject to the [Payment of general Legacies, in Caſe it 

came to the Hands of an Executoz oz Occupant by Fozce 
of the Statute 29 Car. 2. cap. 3. 

Quæte, Whether it ſhall go to the Adminiſtrator de bo- 
nis non, &c. fog that it is not within the Letter of the 
Law; and it was made a Doubt in the Argument of this 


Caſe, 
I Bands 
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Bands verſus Bodinner. Pal. 8 Will. 3. B. R. 
| Rot. 382. 


| bog Trover fog a Cow, &c. 
The Defendant pleaded his Privilege ag an Attomey Filing Bail | 
of the Court ok C. B. for — 2 
The Plaintiff replied, that at the Time of erhſbiting Joch »0coug 
bis Bill againſt the Defendant, (viz.) On ſuch a Day, the te Privilege 
Defendant was in Cuſtody of the Barſhal of the Court of „en Autor 


ney. 


B. R. at the Suit of one Katharine Maddern, CUtvow., in 
a certain Plea of Treſpaſs, and then and there the Defen- 
dant, by the Court afozeſaid, Tradie. fuit in Ballivum in 
placito prædicto ad ſectam dictæ Katharinæ Maddern prout 
patet per Recordum inde, &c. ſuper quo poſtea ſcilicer eo- 
dem die, the Plea afozeſaid of the ſald Katharine Maddern 
being not determined; the Plaintiff, accozding to the 
Courſe of the Court, Time out of Mind uſed and appꝛo⸗ 
ved, exhibited his Bill againſt the Defendant here in Court 
prout ei bene licuit, & hoc, &c. 

To this Replication the Defendant demurred generally, 
and after Debate it was adjudged Hill/8 Will. 3. that the 
Matter in the Replication was not” ſufficient to ouſt the 
Defendant of his Privilege of an Attorney; fo2 tho' an At- 
tozney, oz other p2ivileged Perſon of the Court of Com- 
mon Pleas o2 Exchequer, doth file a Ball in the Court of 
B. R. fo2 his Appearance in that Court upon an Arreſt by 
Pꝛoceſs, &c. pet this doth not amount to a Caſver of 
bis Paſvilege, becauſe 'tis no moze than a bare Appearance, 
without which he cannot plead and take the Benefit of his 
P2ibtlege; and therefoze he may not only plead it in the 
ſame Action, in which he appeared by filing Ball; but fn 
any other Action upon Declarations filed againſt him in the 
=_ Term by the By, accozding to the Courſe of the 

ourt. 

And tho' this Filing Bail in the firſt Action giveth an Op- 
by te Þ to others to deliver Declarations againſt him 


the By the ſame Term, accozding to the Courſe of the 

ourt of B. R. pet that Pꝛadice doth not extend to exclude 

ſuch Defendant from any Advantage by Pleading to the 
Jurisdition of the Court, oz otherwiſe, | 


Cee Sed 
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Curia. Sed per Curiam, It the Dekendant had waived his Pu. 
bilege by leading in Chief to the firſt Aﬀion, and the 
Plaintiſf in this Aion had ſhewn that CUlatver in bis Re- 
plication, then the Defendant would have been ouſted of 
bis Privilege in this Action; becauſe a CUatver of Pu- 
vilege in a p2to2 Adion depenaing in the Court of B. k. 
23 Malver in au other acions commenced in that 
. .,, Term. 
pl.6, 1.13 Et per Curiam, Jf an Attaziey of the Court of C. 8. 
. AM. p1.8;. i in actual Cuſtody of the Marel of the Court of B. R. 
. by Pzoceſs ; there be cannot plead bis Pplvilege in any Ac: 
275. tion on any Bill filed againſt bim, fo2 (f be would there 
2 — 207, would be a Fallure of Juice. 
88 Oo if an Attozney of C. B. is bzought into the Court 
of B. R. at the Suit of an attemep there, which is an 
Eſtappel to the Defenvant's Puvllege, even in ſuch Caſe 
the Defendant ſhall be ouſted of bis Paivilege in all other 
Aﬀtons commenced againſt þim in B. R. in the ſame Term, 
becauſe the JurighiMjon of this Court was attached upon 
bim by the fir Qiion. - | 
The Judgment was quod Billa caſſetur. 


Freeman verſus Bernard. Intratur Paſ. 8. B. R. 
Rot. 219. and adjudged Pal. . 


1 Salk, 69. Ction on the Caſe upon a ſpecial Pꝛamiſe made by 
— the Defenyant to deliver a Parcel of Þops to the 
pleaded rs Plaintiff on ſuch a Day and Place, on a certain Puce a- 
en Action. greed on, Sec. 

The Defendant pleaded in Bat, that after the ]2zomiſe 
mane, both he and the Þlainbift referred all Matters be- 
tween them ta Arbitration, and that the Arbitratozs a- 
warden, that the Defendant auld releaſe the Plaintiff, 
and that he could releaſe the Defendant of all Acttans and 
Demands whatſoever ; and alledged, that from the Time 
of the Award hit herto, he was always ready, and pet is, to 
releaſe the Plaintiff accazding to the Award, &c. 

And upon a Demurrer to this Plea, after ſeveral De- 
bates, it was adjudged, Trin. 9 Will. 3. that this Award 
was no Bat to the Afton, becauſe nothing was awarded 
but only mutual Releaſes from cach other; ſa that the f- 
ward itſelf is no Bar, but the Thing awarded when exe⸗ 
cuted would be a Bar, | = 

3 | n 
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And a Difference was taken where any Thing is a+ Curia. 
warded in Satigfaffton, there the Award it ſelf is a Bar 
befoze tis perfozmed ; but where nothing is awarded, but 
Releaſes on both Sides, there when the Award is execu- 
ted, the Releaſe will likewiſe be a Bar, but not befoze, 
fo} the Award without the Releaſe is no Bar. 

Sed per Curiam, the Defendant map bzing bis Action a- Curia 
gainſt the Plaintiff, fo; not releaſing accozding to the d. 
ward, and therein ought to recover all his Damages and 
Coſts loſt in the Acton againſt him. 


DE 


Term. SanCt. Trin. 


Anno 8 Willielmi 3. in B. R. 


— 


Row ver ſus Gatehouſe. Trin. 8 Willi. 3. B. R. 
Rot. 466. 


Plaintiff declared, firſt, that the Defendant Row was 1 
indebted to him in 42 . 28. 3d. foz Meat and Daink can ens 
found by the Plaintiff, koz the Defendant, and he be. Promiſe, 
ing ſo indebted ſuper ſe aſſumpſit, &c. to pay the Money. ee, 
Cumque etiam die & anno ſupradict apud 8. prædict in yoia. 
conſideratione quod prædict' (the Plaintiff) ad conſimiles 
inſtanc' & requiſionem ipſius Antho. Row inveniſſet & pro- 
vidiſſet pro eodem Anthonio & aliis perſonis ad ſpeciales —.— 
inſtanc'& requiſition ipſiusAnthonii al' Eſculent, &c. * ſuper the Defen- 


dant ſu 
Ccc 2 ſe _ l ſe 


| N an Action on the Caſe on two Pꝛomiſes wherein the; Mou. zo; 
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8 ſe aſſuwpfit & eidem Thomæ adtunc & ibidem fideliter pro- 
mifit quod ipſe pred Anth'us tant denar ſummas quant, 


&c, and ſo there was no nominattve Caſe to the Uerbs ſu- 
per ſe aſſumpſit & promiſit, and by Conſequence no y. 


miſe of the Defendant. 

After a Gerdt top the Plaintiff upon non aſſumpſit pleay- 
ed, and Judgment, the — bjought a Writ of Er- 
ror in B. R. and this Matter was inſiſted on foz Errozz 
* 1 Croj13- and that ſince entire Damages were given upon both 
Ney zo. Piomiſes, and one of them was dold, the * Judgment 
Tel. 93.3 94- upon this Uerdict was erroneous. 

im. Sed per Curiam, ſince tis poſit(vely affirmed at firſt, that 
z Cro. 115. the Defendant ſuper ſe aſſumpſit, that nominative Caſe, 


1 $id. 306 (viz.) Defendens ſhall go to the ſubſequent derts. 


a Vent. 141. 


Hallett verſus Byrt. Trin. 8 Will. 3. B. R. 
Rot. 23. 


Reſpaſs fo} Taking thꝛte Cows at Beomiſter in Dor» 


| ({ 
that the Biſbop of ba- 


etſhire. 
de Defendant pltaded ſpettallp, 

Pier. rum ws ſelfed in Fee of the undred of Beomfller in 
mounted ro Right of his Biſhoprickz and that he and all his Anceſtozs 
is e Time out of Mind. had an Hundred. Court of all perſonal 
Attons undet 40s. and of Replevins within the ſald Hun- 
dred, from thzee Mecks to thiee (Leeks to be held befoze 

the Free Svitors, 
And that the Biſhop and all thoſe whoſe Cate, &c. had 
uſed Time out of Mind by their Steward of the ſaid 
Þundzed upon Complaint made, &c. to replevy Cattle 
unjuſtly taken at any Place within the ſald Handed z and 
that the Biſhop had demiſed the ſald Hundred unto Carle- 
ton Whitlock, Eſq, fo thzee Lives; by Uirtue of which he 
was ſeiſed, &c. and that the Plaintiff and T. S. took thoſe 
Cows, being the Cows of one E. G. at Beominſter within 
the ſaid pundzed, and impounded them there; and that 
thereupon the ſaid E. G. complained to Henry Samway's 
Steward of the (aſd Carleton Whitlock of his — 
Court afozeſaid, of the unjuſt Taking the ſuld thꝛee Cows; 
and that thereupon the ſaſd Steward made his Piecept to 
the Balliſt of the (aid pundzed, &c. to replevy thoſe 
Cows, by Ciſttue whereof the Defenvants took FO” and 
delivered them to the ſald B. G. as 


Mod. 251. 
2 Salk. 380. 


fy N 4 8 1 a. tes. 4 FI. — 1181 2 — . 
4 
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The Plaintiff demutted ſpecially to this Plea, and chen. 
ed fo Cauſe, that it amounted to the general Iſſue Not 
Fe and it being twice argued, it was adjudged 9 Paſe, 

inn. fo2 the Plotnetf, and that foz two Reaſons. 

(1.) Betaule this Plea in the Tom as it was aten, 
did amount to the general Jſſue z fo? that the Dekendants 
dad not admitted by their Plea ſo much as a PoſſeNon of 
the Cows in the —.— at the Time of the Talking; &c. 
fo2 they ſay, the Cows were then impounded, which 1s t 
Custody of the Law, and not of the Party, ſo that : 
Defendants by their Plea bad not giben any Cotout of 
ton Ghotſocver to the Plaintiff. op e 

dants had ac 


mitted a bare Poſſeſſion in the Plaintiff, whether that would have been Colour ſufficient; 
it being but a tortious Poſſeſſion only. 


„ It 


Ee per Holt Chief Juſtice, If the Defendants had adin(t- 
ted a bare Poſſe ſuon, &c. that would have been a ſufficient. 
Cclour foz the Defendants to juſtify ſpectally under the 
Pꝛecept fi: Replevin, becauſe the Cows were expzeſly men- 
tioned tn the Pecept, and they were commanded to take 
them, and therefoze they might juſtify the Taking, &c. 
elthough the Pꝛoperty was not in that Perſon who bzought 
the Replevin. 

And no - >fon of Treſpaſs will lie agalnſt the Deken. Tropen wit 
dants, (the Officers foz taking Goods o Cattle hy U(r- nor Is 
tue of a Replevin, unleſs he who hath the Poſſeſſion, 8 e 


Othcers fot 
when the Officers come to demand replevying 
them notwithſtanding teh Claim of 4 4 
Rn and this ſpecial Matter muſt come in by way of 
_—_ by the Plaintiff. "ITY 
nd fo there is a Difference between a Replevin and o+ 
zoceſs of Law, with Reſpet to the Officers ; fo} in 
the firſt Caſe, (vir.) in Replevin, they are erpzeſly” com⸗ 
manded what to take in Specie; but tn Writs of Execution 
the Mods — — ﬀ— — 1 142 os tabs of the b 
Party, and thcrefoze tis at their | , 
other Dan's Goods fo} in that Caſe att Aion'ok Tre. 
Lie, | 
(2) This Pyeſcription foz a Steward of an Pandey Proſeription 
Court to grant Precepts of Replevin out of 4 gurt uſ- eren 
bg aue 22 
ney rol, not 
good. 


claims a Pioper 
them, and they ta 


on a Parol Complaint made to him, is a void Preſcri 
and againſt Law; foz even the Steward 


no ſuch Power by the Common Law, but his 


— — 
— — — — — - "> eats — 


r 
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* Cap. 21. in that Matter is given to htm by the Statutes of * Marl 
4 Cap. 179 bridge, and + Weſtm. 1. and thoſe Statutes do not extend 
= p44 to any other Perſon, but the Sheriff only; and ik the She- 
146, tiff who is Steward of the County-Court had no ſuch 
Power at Common Law, it follows that the Steward of 
an Þundzed. Court which is derived out of the Countp⸗ 
Court cannot have any ſuch Power as to grant Reple- 
vins out of Court. 
E. 4 344 But it was agreed, that the Hundred-Court, and other 
Courts of Lozvs of Banozs map by Preſcription hold Plea 
in Replevin, and ſo may incidently have Power to reple- 
vy Goods or Cattle taken ; but that muſt be by Pꝛoceſs of 
* Co. Ent, fe Court after a Plaint entered, but not by a Parol Com- 
294. 4. plaint * out of Court. 
— 1 245, Nota ; All Plaints in Replevin in any finferio2 Court 
L. N. h 13, Which hold Plea therein by Pꝛeſcription muſt be in the 
Detinet only, becauſe the Goods, &c. are not replevied, 
but by Pzoceſs ſubſequent to, and grounded on the Plaint. 


Bennett verſus Talboys. 


4 „ r toz bjeaking bis Cloſe, treading bis Gzaſs 
hoes you pedibus Ambulando, and eating bis Gzaſs with Cat- 
of a Decla- tle mentioned in the Declaration. 

fern l. Necnon de eo, That the Defendant hunted in the lald 

tut iy 2. Cloſe, being an inferior Tradeſman, (viz.) a Clothier, & 

where not. alia enormia, &c. & contra pacem dicti Dom Reg' nunc, &c. 
& contra formam ſtatuti in hujuſmodi caſu edit. & provis. 

After a Qerdi# koz the Plaintiff, and 2d. Damages 
given dy the Jury on the Trial at Sarum Aſſiſes, it was 
moved in Arreſt of Judgment, that the Concluſion of 
this Declaration, (viz ) contra formam ſtatuti went to the 
Whole; whercas the firſt Part of the Declaration was foz 
a Treſpaſs at Common Law, arid not grounded on any Sta- 

* tute whatſoever. 

Curia, And after ſeveral Debates' it was ruled, Paſch. 9 Willi. 
that the Plaintiff ſhould have his Judgment ; foz per Curi- 
am, theſe oda contra formam ſtatuti ſhall be applyed 
to that Part of the Treſpaſs which was grounded on 

the New Statute againſt Hunting by inferior Tradeſmen, 

which gives full Coſts, tho the Damages are under Fozty 


HUE. 


= 


Et 
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Et per Holt Ch. Juſtice, Cis ſufficient to lay in the De- 
claration, that the Defendant hunted in the Plaintiff's 
Gꝛound, without concluding contra formam Statuti, (6: 
that ſhould come in Evidence. 


1 


The King verſus Ingram & al. 


Everal Perſons were convicted of a Riot by Jaquiff- : $4lk 592- 
tion taken befoze two Juſtices, upon the * State of „es Ce 
H. 4. which Jnquifition was traverſed, aud a Gerdict c. the Sho- 
found againf the Defendants ;; and upon a Potion in Ar- — — 
reſt ot Judgment, the Exceptions were aan the 
7. This Conviction was before the Juſtices of Peace on- Convition 
ly, and not before the Sheriff, who by the expreſs Mode fr Nie. 
of the Statute muſt be joſned in the Certificate of the Fa 
to this Court, and conſequently it muſt be intended, that 
he ought to be preſent, fo; otherwiſe how can he certify 
the Fact; and ſo much alſo map be collected to be the Jn- 
tent of the Statute * 19 H. 7. upon Conſtruiton of the * 19 U. „. 
whole Statute. cap. 13. 
Sed non allocatur; Fo} neither of thoſe Statutes ap- 
point, that the Sheriff ſhould be preſent at the Taking the 
1 2 by a Jury; fo2 the Difference is, 
: Where the Conpicion of a Riot is made on the Sta. Nam. 386 
tute 13 H. 4. upon View only, there the Pieſence of the 
Sheriff az Under-Sherift muſt be neceſſary; but tis not ſo 
where the Conviction is upon an Inquiſition taken after the 
Riot is ended, 
(2.) Obj. (viz.) Jt appears that two Jnquiſitions were 
taken of this Riot; it appears alſo that the whole Fact 
nas dane befoze the Taking the firſt Jnquiſition, and 
therefoze the Inquiry ought not to be partial, but the 
hole ſhould have been found upon the firſt Jnquiſition. 
Ls non allocaturz There being nothing in this Ob⸗ 
ecklon. 
(3-) Obj. (vie.) That the Jurozs, upon the Enqueſt are 
charged only ad inquirendum pro Domino Rege, without 
ſaping, Et pro Corpore Comitatus, o) juxta formam Sta- 
tuti. | | | 
Sed per Curiam, 'Tis well enough without it, 
' (4-) Obj. (viz,) That the Fact was found, not only Vi 
& armis, but alſo Manu forti, of which the Juſtices had no 
Power to inquire by thoſe Statutes, = 


bf 
** 
45 
J 
0 


— — D 
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Sed non allocatur. 
Inquiſition (.) Obj. (viz.) That appears by the Reco2d, that the 
may _ Fact was done moze than one Month befoze the Time of 
Math, the Taking the firſt Jnquiſitionz and then the Time which 
the Statute allows being lapſed, the Juſtices bave after 
wards no Power to take the Jnquiſition, becauſe the 
* 13zH.4 * Statute is erpzeſs, that the Inquiry ſhall be made with 
in a Month after the Riot is committed; beſides, the Ju- 
8 ſtices have no Power to take ſuch Anquiſition any where 
«ſu Colins, Dt in their Defſions. 
To this it was anſwered, that tis very true, the Sta- 
tute is mandatozy, (viz) That the Jnquiſition hall be 
* * 10. “. taken within a Bonth, under a Penalty in the neighbour⸗ 
x Sid: 156. ing Jullices; but after the Bonth tis still diſcrettonary in 
the Juſtices to take an Inquiſition, &c. and that by Con- 
firutfon of the laſt Clauſe of the Statute 13 H. 4. and it 
bath ever been the Pꝛadice to take ſuch Jnquiſitions out 
of ScNons. 
The Defendants were fined, 


The King verſus Thorp & al. 


— ag HIS was on Jnfoxmation in Nature of a Conſpira- 
ſhip by tho cy againſt Thorp the Gaoler of Wincheſter, and 
Father con- Others, fo} pzocuring a Marriage between Edward Mit- 
San e, ril is chel and Cornelia Holton z and the Charge againſt the 
Years old in Defendants was, that Edward Mitchell being a Scholar 
—* 4 tw at Wincheſter-School, the Defendants did entice and per- 
note (wade him to leave bis Father, and to come to Thorp's 
Lands, Houſe, and there did pzocure and compel the ſald Edward 
Mitchell to drink ſtrong Liquors, and to be drunk, and 
then did introduce the fu elia Holton (a Perſon of 
ill Fame, and wozth nothing) into the ſaid Mitchell's Com- 
pany, and by fair Speeches did p2ocure the lad Edward 
Mitchell to marry the ſald Cornelia Holton. 
The Defendants were found guilty of all, except com- 
pelling the ſaid Mitchell to be drunk, 

And now it was objected in Arreſt of Judgment, that 
the Matter fo2 which the Defendants were convicked, was 
not a Crime within the Law of the Land, foz tis a law- 
ful ad fo} any Man to pzocure a Marriage between Per⸗ 
ſons of lawful Age to marry; and ta this Caſe Edward 

3 * Mitchell 
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will not lie. 


were lo, 02 not. 


thither. 


were cited. 
Et Adjournatur, 


Mitchell was moze than fourtcen Bears old; and that there 
is no moze Reaſon to maintain an Jnfozmatton- at the In 
ſtance of the Father of this young Man, than ken dem 
(the Father) to maintain an * Actton fo2 the Loſs of the * 3 Cro. 33. 
Marriage of bis Son, which (as it hath been avjupged) . e, 5: 


Jones 411. 
Ray m. 259. 


(2.) Obj. Since the Giſt of this Tnfozmation conliffs 
in the unlawful Means uſed by the Defendants in pyocu 
ting this Marriage, therefoze it ſhould ſpecially and-partt- 
culat ly be ſet fozth in the Jnfozmation what thoſe unlawful 
Means were, that the Court might judge whether they 


And as to the Enticing him to leave his Father, he 
(the Son) was of ſufficient Age to make his Electton, 
whether to ſtay with bim (bis Father) oz not z and as 
to the Enticing him to Thorp's Þouſe, it doth not ap⸗ 
pear but that the School-maſter gave him Leave to go 


On the other Side it was arguey, that the Pꝛocuring 
a lawful Act to be done by any unlawful Means and 
wicked Pyactices, is an Offence puniſhable by the Law; 
and to prove that Matter, the Caſes in ide Margin ede 

I Vent, 43% 
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Econtha ür 
the Plaintiff. 


and afterwards, in Michaelmas, 9 Will. 3. it was at: Fer the De- 


gued again fo2 the Defendants, and inſiſted, that all Guar- 


dianſhips whatſoever (excepting only in Chivalry) deter» 
mine at the Jnfant's Age of fcurteen Pears, that being 
the only Guardianſhip which continues to his Age of twen- 


tp-one Pears, which is upon a particular Reaſon t 


fl. Becauſe till then the Inkant is not capable ok per- 


fozming Knights-Service. 


4 E4.4 8. 
tt, 
108, Fa 


On the other Side it was argued, that this was a For the 


great Offence, and that alſo in Reſpect to the Father, 
becouſe every Father hath a Right of Gtardianſhip of the 


Plaintiff, 
9 Ed. 4. 54: 


Body of his Son and Heir, until he attatn the age of pl. 33. 


twenty-one Pears; and to pꝛove it, the Caſes in the * Par- 15 


gin were cited. 


That when Tenures of Knights-Service wete fn Being, 


the Guardian in Chivalry could not have the Cuſtody of 263. 


the Body on the Marriage of the Ward as long os Ms 
Father was living; but all which ſuch Guatdian could 
have was the Cuſtody of the Lands which wete deſtended 


to the Infant from bis Yother, 4 —_ collateral Anceſt 


1 Inſt. 73. 
Flera, Ma ty 


01, 13 


H. 6. 53. 
tt. 6. 114. 
1 Inſt. 84. 
Raft. Edt. 


** 


. 


- 
4 
F 4 
. 
48 
< 
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Cre. Rliz. 


ut 38. 


1 Salk. 663. 


Where entire 
Damages for 


= Thing 
which in it 
ſelf is im- 


1 Vent. 103. 


Now the true Reaſon of Guardianſhip is not with Re. 
(pet to the Benefit of the Lozd by Tenure, but with Re- 
(pet only to the good Education of the Jnfant. 

And there is a Difference between on Action on the 
Caſe bought by tbe Father Quare filium & hæredem ſuum 
rapuit, and an Jnfozmation, as here, fo the later is to 
the Offence, but the firſt (s to recover Damages. 

Et per Holt Ch. Juſtice, The true Reaſon why by the 
Law of England the Father bath not the Guardianſhip of 
bis pounger Childzen is, becauſe by our Law the younger 
Childzen cannot inherit any Thing from their Father. 
That the Guardianſhip of the Father, which is a Guar» 
dianſhip by Mature, continues til! the Son and Þeſr ap- 
parent attain to the Age of twenty-one Pears, but that is 
with Reſpect to the Cuſtody of the Body only. 


No Judgment. 


Prince verſus Moulton. Trin. 8 Will. 3. B. R. 
Rot. 215. Adjudged Pal. 9 Will. 3. 


Reſpaſs, &c. wherein the Jlaintiff declared, that 
upon the ſecond Day of July, Anno 5 Will. 3. &c. 
and from thence to the Time of the Aﬀton, he was poſſeſ- 
ſed of two Meadows adjoining to a River, and that the 
Defendant the 2d of Auguſt, in the ſame Pear, exalted his 
Mill-banks to that Degree, that thereby the Cater over- 
flowed his (the Plaintiff's) Meadows, per quod he loft the 
Ale and Pzofit of bis Meadows, from the ſald ſecond Day 
of July unto the Time of the Action, &c. 

Upon Not guilty pleaded, the Plaſntiff had a Uerdict 
and entire Damages; and it was moved in Arreſt of Judg- 
ment, foz that the Damages being entire, the Plaintiff 
bath recovered Damages foz that which in it (elf is im- 
poſſible, to in bis Declaration he laid the Toxt, (viz. 
The Exalting the Þill-bank) to be done on the ſecond 
Day of Auguſt, and pet he alledged, that he loſt the Uſe 
and Profit of his eadows from the ſecond Day of July 
before, which could not be by exalting the Mill-bank ; 
fo that was not done till the ſecond Day of Auguſt fol- 


lowing sz (lo the Jury having given Damages fo? the 


Whole, as the [Plaintiff had laid it, the Judgment ought 
to be (et aſide, 


2 But 
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But on the other Side, the Caſe of * Bridges and Hor- Econrra. 
ner was cited, which was Treſpaſs with a Continuando nes. 

from a Oap befoze the oziginal Treſpaſs latd in the Decla- 

ration, and entire Damages given, but upon a Motion in 

Arreſt of Judgment, it was held good, becauſe it was im- 

poſſible that a Treſpaſs ſhould be continued befoze it be- * Roll. Abr. 

gan, and the Jury could not have any Conſideration of Jen ... 

that Time. Simms verſus 
Holt Chief Juſtice, The Plaintiff hath laid, that he loſt <**8%")- 

the Uſe as well as the Profits of his Meadows for all the 

Time; now tis poſſible, that he map loſe the Profits, fo2 

all the Time, becauſe the Meadows might be hained up fo 

a Cut of Hap ; but he could not loſe the Uſe befoze the Fact 

done. 

And after ſeveral Motions, the Judgment was arreſted | 
chiefly upon the Authozity of + Harbin's Caſe, which was; {#«"dio vn, 
fl. Caſe, Kc. foz not grinding bis (the Defendant's) Hod 189. 

Cozn at the Plaintiff's Mills, and derived his Title un- s. C. 

der a Leaſe made to him, Ke. 11 Jac. then ſets fozth, that Mo" 551 
the Oefendant at ſeveral Times from 2 Jac. to 12 Jac. did 

grind his Cozn elſewhere, the Plaintiff had a Aerdick, but 

could never get Judgment, becauſe the Damages were aſ- 

ſeſſed fo} all that Time, (viz.) from 2 Jac. to 12 Jac. when 

the Plaintiff's Leaſe commenced, »1 Jac. and not befoze ; 

ſo that Damages were given to the Plaintiff befoze he 
had any Citle. 


* 31 El. c. 1. 
16 Car. 2+ 
cap. 2. 


DE 


Term. Sanct. Mich. 


Anno 8 Willielmi 3. B. R. 


The King verſus Hornely and Williams. 


N the Court of Exchequer-Chamber foz reverſing a 
Judgment given in the Court of Exchequer, accozd- 
ing to the Statute * 31 Ed. 3. cap. 12. in the 
great Caſe of the Bankers of London, to whom Part 
of the Revenue of Exciſe was granted by Ring Car. 2. fo 
Payment of perpetual Intereſt foz the Sum of 600000 1, 
lent to him. | ; | 
The Lord Keeper Somers did then declare, That the 
Queſtion had been put to all the Judges of England, Mhe⸗ 
ther the Judgment of that Court ought to purſue the Dpt- 
nion of the Majority of the Judges, and he (aſd the Judges 
had delivered to him their Opinions in CUriting. 
MN. Holt Chief Juſtice, Powell and Eyre Juſtices were of 
Opinion, that the Pajozity of the Judges ſhould govern 


this Judgment. | 
But the Chief Juſtice Treby, Chief Baron Ward, Nevell 


Rokeby, Turton, Letchmere and Powis were of a contra- 
rp Opinion; and therefoze the Lord Keeper pzonounced a 
Reverſal of the Judgment in the Court of Exchequer 
meerly upon his own Opinion, and of Treby Chief Juſtice, 
and Baron Letchmere agatnſt the Opinion of all the reſt of 


the Judges. 


2 Blackall 
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Blackall verſus Eale. Acton werſus Eundem. 


PON a Motion in Arreſt of Judgment after a Ger- Where an 
dick foz the Plaintiffs, the Caſes appeared to be, . .| 
(viz.) The firft was a common Action of Battery bzought in the De. 
by Blackall, who was Servant to Acton the Plaintiff in claration, ir 
the other Cauſe z and the ſecond was an anton bzought by, Vds. 
the ſald Acton the Maſter, g the Battery of his Servant 
Blackall, per quod ſervitium amiſit. 

The Declarations were of Eaſter-Term, ann. 8 Willi. 
and in both the Fact was laid to be done on the fr Day 
of Febzuarp, ann. 8 Will. which was a Day nat yet come, 
and poſſbly might never come, fo} that the King began 
bis Reign on the 13th Day of February; and therefoze the 
firſt Day of Febzuary, in the 8th Year of his Reign, mill 
not be till February next, if the Aing bappen to live (o 
long, ſo that it was (mpoſſible ſuch Fats ſhould be done 
in the Manner as the Plaintiffs had declared ; therefoge by 
the Plaintiffs own Shewing they had no Cauſe of Action at 
the Time of thoſe Aﬀtons bzought. : 

To which it was anſwered, that theſe Caſes were not 
like the common Caſe wherein it appears, that the Plain- 
tiff commenced his Suit befoze the Cauſe of Action did 9» 
riſe ; becauſe here the Time as tis laſd appears to be im- 
poſſible, and ſo tis no moze than a Declaration, laying a 
Faf without mentioning a Day when it was done, foz an 
impoſſible Day is the ſame with no Day; and if the Defen- 
dant had demurred to theſe Declarations, they would cer⸗ 
tainly bave been adjudged ill. 

But be having pleaded to Yue, and a Cerdict againſt 
him, the Defet is cured by that Uerdict, koz tis a Rule, 
that a Cerdif helps every Thing which is neceſſaty to be 
pzoved upon the Trial, and without Pꝛook of which no 
Cerdict could be given foz the Plaintiff, wherefoze in theſe 
pzeſent Caſes, unleſs the Plaintiffs had pꝛoved the Battery 
ro be done befoze that Time, it was {mpoſible foz the Jury 
to find the Defendant guilty, and the certain Dap is no 
longer material ſince the Defendant is found guſltp of po- 
ing the Fact ; and now it ſhall not be intended, that it was 
done at any Time after the Ation brought. 
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e And @ * Caſe was cited, which may be ſeen in the 
$,41 Margin where an impoſſible Day was laid in the Declarg- 


Mich. 26. tlon ut ſupra, and held good after a Uerdict. 
Car, 2. in Caherefoze the Plaintiffs had their Judgment. 


H. R. in 
Linſey verſus Sir Talbot Clerk. 


Point. 

In AQtions vi HE Plaintiff had a Gerdict in Ejectment upon an 

Coane Oziginal in B. K. whereupon a Writ of Erroz was 

need not be brought in Parliament; and now to pzebent Erroz, it was 

enceredby moved to have the Opinion of B. R. upon the New Sta- 

the Statuts. tute 3 & 6 W. & M. (which takes away the Capiatur 
Fine in Caſes of this Mature) whether ſince this Statute a- 
ny Judgment, quod Defend” capiatur ought to be entered 
on Recozd of Judgments in Aﬀtong vi & armis, &c. 02 
whether any other ſpecial Entry ought to be made in lieu 
thereof, and taking Notice of the Statute, 

Curia, And after Debate it was held per Curiam, that this 
New Statute having taken away the Fine; therefore no 
Judgment of Capiatur ſhall be entered againſt the Defen- 
nant, no any Thing in lieu thereof; but that Clauſe 
ſhall be totally left out of the Judgment. 


Patrick verſus Balls. Mich. 8 Willi. 3. B. R. 
Rot. 200. but adjudged Hill. 8S. 


n rea. IN Eje&ment in C. B. the Plaintiff declared upon a De- 
in Fe. I miſe made to him by the Aldermen and Burgeſies of Bu 

Plaintiff de- St. Edmond in the County of Suffolk, and did not ſet fo 
— that it was by Deed, oz under Seal of the Corporation. 


made by a a 
Corporation, and did not ſet it forth by Deed, or under the Common Seal, 


Upon Not guilty pleaded, the Plaintiff had a Uerdice 
and Judgment; and thereupon a CUrit of Erroz was 
bjought in B. R. and the Erroz inſiſted on was, that this 
Demiſe was void, becauſe a Corporation aggregate can do 

\ Cro. 613, nothing but by Deed under their f Common Seal, and the 
eadlingor. Caſe in the + Margin was cited as a parallel Caſe, fo} 
Piers, that was an Ejetment for Tithes, and a Gerdict fo} the 
Plaintiff; but the Judgment was arreſted, becauſe the 

2 Plaintiff, 


* —— and 
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FIT WY * lh... 


Plaintiff had not declared upon a Demiſe by Deed, for 
Tithes will not paſs without a Deed. | 
Sed per Curiam, Since that Caſe in 2 Cro. afojeſaſd, the 
Law is altered as to this Point concerning Declarations 
in Ejement, foz now they are grounded on Fiffons only, 

The Judgment was affirmed. 


Gillam werſus Harnage. Mich. 8 Will 3. B. R. 
ot. 197. 


E of a Judgment in the Court of Marſhalſea, g. K. in 

and akterwards a Sci. fa. was bzoaght againſt the not execut2 

Bail, wherein it was recited, that the Judgment was in — 

the Marſhalſea - Court, Quod quidem Recordum certis de ferior 

cauſis coram nobis Venire fecimus ; and upon Motton this 22 ae 

CUrit was quaſhed, becauſe by the Fozm of it, videlicet d . of 

certis de cauſis, the Recon was removed by Certiorari, Error. 

and they ſhall not make uſe of this Court fo erccute the 

* Judgments of other Courts, unleſs thep are affirmcd + Hon. 1 

here on a Writ of Error. 1 Sid. 413 
Cherefoze the Plaintiff brought a new TUrit of Sci. fa. 

altho' the Truth was, that the Recozd came hither by Writ 

of Error, but then the Sci. fa. ſhould recite thus, (viz ) 

Quod quidem Recordum coram nobls cauſa Erroris corri- 

zend. Venite fecimus. 
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Libel for 
Tithes of A- 
gil ment for 
,attlo, a 
Cuſtom was 
ſuggeſted, 


Selden 236, 
407- 

Hob. 295. 

2 Bulſt. 28 5. 
Hetley 111, 
13 Rep. 13. 


D E 


Term. Sanct. Hill. 


8 Willielmi 3. B. R. 


— — 


Hicks verſus Woodeſon. Adjudged Hill. 8. 
T Plaintiff Woodeſon, Rectoz of Huntſpill, 
within the Þundzed of Huntſpill in the County 
| of Somerſet, I{belled in the Spiritual Court a- 
gainſt Hicks, foz the Tithes of Agiſtment of 


Cattle, not uſed fog the Plough or the Pail, 
And Hicks moved fo2 a Pzohibition upon a Suggeſtion 
of ſeveral Modus Decimandi as to other Demands of 
Tithes, and as to the Agiſtment of Cattle, he ſuggeſts 
a Cuſtom Time out of Mind, within the Hundred of 
Huntſpill, that no Tithes were ever pald to any Refoz 
02 Cicar of any Partſh within that Pundzed, foz the A- 
giſtment of any Cattle not uſed foz the Plough or Pail. 
And hereupon a Prohibition was granted, and the 
Ilaintiff declared upon this Cuſtom in non Decimando, 
which * others) was put in Jſſiez and it was 
at Wells, Summer Aſſires, Anno 1695, where the Jurp 


found the Cuſtom as the Plaintiff in the Pzobibition had 


laid it. 
But notwithſtanding this Uerdict, Woodeſon mobed 


tog a Conſultation as to ſo much which concerned the A- 
iſtment of Cattle, alledging, that this Cuſtom in non 
imando wag void, foz that no Preſcription or Cuſtom 


could eſtabliſh a Non Decimando. 
2 Et 


ah 
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Et per Curiam, 'Tis a void Cuſtom, and ſo a Rule Cuſtom in 
was given foz a Conſultation, nullo habito reſpectu to the Reman 
(Jerdict, unleſa tis for 

And in arguing this Caſe, it was much inſiſted on, as Wide. of 
well by the Court as the Defendant's Counſel, that there 
is not any Caſe to be found in the Books, of a Cuſtom 
in non Decimando, excepting foz Wood in the Welds of 
Kent and Suſſex, which was no Authozity ko; allowing ſuch 
a Cuſtom as to any other Thing, which was titheable of 
common Right. 

12 per Curiam, Mood is not titheable of common 3 Rell. Ay 


Right, being Part of the Freehold, but tis titheable bys, Ro. Rep. 


only ; quod nota. 
Fo if Wood is titheable only by Cuſtom, and not of 1 


common Right, then all the Libels foz Tithe Maod ought. ;; 
to be founded on the Cuſtom alledged; and it ſo, then ie Rep. 
there could be no Suggeſtion of a Modus Decimandi a- 
ainſt a Libel foz Cithe- Mood, fo it would be abſurd to 
uggeſt one Cuſtom againſt another, foz one and the ſame 
Thing ; foz if the Outp ariſes by Cuſtom onlp, it cannot 
be diſcharged by another contrary Cuſtom; and yet many 
ſuch Modus's have been allowed eln . * Tithe- 
Wood. Ideo quare. | | 


The King verſus Rees. 


Andamus to the Archdeacon of St. Aſaph, to ſwear 5 Mos 3:5. 
Recs a Church-warden of the Pariſh of, 8c, with · 

in his. Archdeaconry, fo2 the Pear enſuing, be being duly 
elected by the Pariſhioners, &c. accopding to Cuſtom there 
uſed Time out of Mind. 
Che Archdeacon, in his Return to this ve con» 
feſſed the Cuſtom, and that the Right of Election was in 
the Pariſhioners, and that Rees was elected and nominated 
Church: warden accozding to the Cuſtom. +< 

Then be certified, that this Recs was a poor Dairy-man, 
and had no Eſtate, and that he was perſona minus habilis 
& idonea foz that Office, therefoze be refuſed to (wear him. 
Sed per Curiam, A peremptory Mandamus ſhall.go, fog 
an Archdeacon bath no Power to refuſe the Swearing a 
Church-warden, who was duly elected and nominated ac- 
2 to Cuſtom. 


Ee e Liſle's 


394 


_— — — __—— —ö — 


1 Salk. 60. 


Proceedings 


Curia. 


erm. S. Hill. 8 Will. 3. B. R. 


- neceſſary 


Lille's Caſe. 


leutenant Liſle was indicked at the Summer Aſſiſes at 


in an Appeal I.. Carliſle, foz the Murder of one Armſtrong, and 
for Murder. 


der ; and immedlatelp after the Cerpict the Brother and 


found gullty of Manſſaughter, and acquitted of the Mur- 


next Heir of the Deceaſed, erhibited his Bill of Appeal 
inſtanter againſt the ſald Lyſle, befoze the Juſtices of Gaol- 
vetivery there; and he was arraigned upon the Appeal 
ſozthwith, and being put to anſwer he reftiſed to plead ; 
and nothing moze was done upon the Cerdvice oz Appeal at 
that Afifes, but Lyſle continued in Cuſtody at Carliſle, un- 
tf! Michselmas- Term, 1696, 

And then the Court of B. R. was moved fo} a Certio- 
rari, and fo} on Habeas Corpus, the one to remove the 
Indictment, ond the other to remove the Perſon þither, 
which was granted, tho' oppoſed by the Appellant z and a» 
bout the later End of this Term the CUrits were return- 
>; ond Lyle was bzought to the Bar in Cuſtody; and 
the Recozd of the Jnvi#ment, Convizton, and alſo of the 
Appeal. were likewiſe bzought into Court, and the Re- 
turns filed, and Lyſle was committed to the Marſhal. 

Then it was debated concerning the Matter of the Ap- 

eal, (viz.) CUhcther it was neceſſary that the Appellant 

ould appear at that Time in Court, and pap to have the 
Pnſoner arratgned de novo upon the Appeal; and ik ſo, 
then whether it was neceſſary foz him to appear in pro- 
pria perfona, 82 whether de might do it per Attornatum. 

Et per Curiam, In Caſcs where an Appeal is commen» 
ted below, and afterwards removed. as in this Cale, tis 

that the Pyſſoner ſhould be arcatgned de novo, 
upon the ſame Bill of Appeal, and not to exhibit a new 
Bill againſt htm here in cuſtodia Marr. &c. 
And that the Appellant was not demandable at this 
Time, decauſe by the Certiorari he had no Day in Coutt, 
therefoze in lich Caſe the only Courſe is, foz the 
toner to ſue Out @ CUrft of Scire facias againſt the 
ppellont, reciting the whole Patter, and ſo to warn 
bim to appear at a Day certain, to pzoſecute his Appeal 
tn this Court z and then ik the Appellant (houtd a” 
nee” g 
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fault on that Day, the Coutt upon Demand might non- 
ſutt him, but not otherwiſe. 

Sed per Curiam, The Appellant may come in gratis, if 
he will, and pzoſecute his Appeal without a dci. fa. 

Afterwards Hill. 8 Willi. the Pziſoner being bzought a- 
gain to the Bar, it was moved that he might be bailed, 
becauſe he had laid moze than a Pear in Cuſtody z and the 
Appellant refuſed to come in gratis to pzoſecute his Appeal. 

But this was oppoſed by the Appellant, and a Uatrant 
of Attoznep was pzoduced from him, and it was moved, 
that it might be filed, and then the Appellant would pzoceed 
per Attornatum. 

But the Court at that Time would not give Leave to 
file this Warrant, (foz they were not ſatisfied whether the 
Appellant could make his Attorney 0} not befoze he had 
once appeared here in propria perſona, fo} afterwards it 
was clear he might make his Attozney ; foz the Defendant 
could not wage Battle in this Appeal, becauſe he was con- 
victed of pomicide, and this depended upon the'Conſlruft- 
on of the Statute 1 H. 7, | rg | 

Then it was moved in Behalf of the Appellant, that 
Lyle, befoze he was bailed, on the Conviction, might give 
Bail on the civil Side to anſwer the Appellant. | 

Sed per Curiam, Oe ſhall be batled on the Crown-Side to 
appear de die in diem, and that could be no Inconventen⸗ 
cy to the Appellant ; foz he might pꝛoceed againſt him upon 
the Appeal at any Time, and he was bailed accopingly. 

Afterwards i die Febr. Lyſle appeared at the Bar again, 


and then the DSolicitoz General (by the Procurement of 


Lyſle) moved the Court in Behalf: of the King, that Lyſle 
might be demanded what he Had to ſay why Judgment 
ſhould not be awarded againſt him upon the Verdict ſupra, 
and having pzocured the Ozyinary to attend with his Book 
to be ready upon his pꝛaping the Clergy. 

But this was oppoled by the Appellant's Counſel, foz 
{if Clergy ſhould be allowed him, the Appeal would be at an 
End becauſe. Autrefoits convict of Homicide, and Clergy 
had, is a good Bar to an Appeal. 

And at another Day he was demanded by the Court ut 
ſupra, and he pꝛaped the Benefit of Clergy, and had it, & 
legit ut Clericus & cauterizatur. 


Eee 2 Dal- 


— 


3 2 
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Dalbury & Foſton Pariſbioners in Com. 
Derb | 


N 
Adee To Juftices made an Order fo2 the (ettling Robert 
41m gel Blood and bis lite, reciting that he was by Trade 


to be given A Smith, and that at ſuch a Time he came from Dalbury, 
Mem poor the Place of his Birth, into the {Pariſh of Foſton, and there 
ming ines tented a Smith's Shop of a (mall pearly CQalue, and 
Pariſh, wozked at his Trade fo a whole Pear, and was emploped 
by moſt of the Jnhabitants there, and particular'y by one 
Everard a Juffite of Peace; and therefoze they adjudged 
that this amounted'to'Motice ag required by the Statute 
2 * = foq this Reston, they by this Ower (cttled him 
at n 4 {i 

And upon an Appeal to the Seffions from this O2der, in 
which all the Matter fupra was' ſpecially ſet foxth, it was 
held, that this did not amount to ſuch Notice as was te- 
quired by the Statute, therefoze they vacated that Dzdeer. 

and now the Seſlons Oder being removed into B. R. 
by Certiorari, it was moved, that it might be quached, 
foz that this Batter appeartng in the Ozder, did in Low 
amount to Motice kufficient within the Meaning of that 
Statute. nt 3g Of: 

Sed per Curiam,Ail this Matter will not ſupply the No- 
tice which is now required by the explanatozy Statute 
of W. & M. and they thus: 

l. That when one at is made Explanatory of another, 
this Court cannot carey the Explanation farther then is 
expaeſſed in that ack; but upon an ongmal Statute, the 
Court will make ConſtruKon accozding to Equity. | 

CUberefoge the Over of Denon was conficmed. 


Chamberlain ver ſus 1 Intratur Trin. 
7 W. 3. adjnelged Hillary 8.3124 2 


nr ts Reſpaſs, &. o that the Defendant vi & ſd unum 
1 Athiopem (Anglice vocat') a Negro ipſius querentis 


0 ſo 
ms pretii 100 l. apud London', &c. took and catrich away. 


« Neg'o. and kept the Plaintiff out of Poſſeſſion of the ſald Negro 
from that Time uſquc diem exhibitionis Billy prædict per 


quod 1. (the Plaintiff) loſt the Ale of his ſaid _— 
pon 


_ 
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Upon Not guilty pleaded, the Jury gave a ſpecial Ger- 
dict, the Subſtance whercof was as followeth : 
l. Thep find that the Negro had been baptized after 
the Taking, &c. and the Matter was argued upon that 
Point, (viz.) Whether the Baptiſm was a Manumiſſion, 
and as to that rhe Court gave no Opinion. qo 1 

Sed per Curiam, An Ation of Treſpaſs will not lie, 
becauſe a Negro cannot be demanded as a * Chattel, * : Lev-:01. 
neither can his Pulte be recovered in Damages in an et 
Action of Trcſpa(s, as in Caſe of a Chattel 3 ko; he verdid, chat 
is na other than a (laviſh Servant, and the Maſter can 1% 0 
maintain no other Aton | of Treſpals foz taking his „ Negro. 
Servant, but only (ſuch which concludes per quod fer- 
vitiom amiſit, in which the aſter ſhall recover fo} the 
Loſs of his Service, and not fox the Calue, 02 fo? any Da- 
mages done to the Servant. | | 

Judgment quod querens nil capiat per Billam. 


Boreham verſus Waltham, Pariſhes in Suſſex. 


HE Caſe wag, Heſter Wood an unmarried Moman a Bard 
being big with Child, was by an Omer of two Ju. gde 
tices temobed from Waltham to Boreham as her jaſt Plate Neal 
of Settlement, from which'Ozver Boreham appealed ; but 
befoze the nert Selllons, the was delivered of this Baſtard 
Child at Boreham z and afterwardg the Ozder of the two 
Juffices was vacated upon ibe Appeal, and upon that the 
Woman and her Child were ſent back to Waltham. 
Then two Juſtices müht a new Ower, by which the 
baſe Child onſy was ſeur fo Boreham, becauſe ft was bozn 
there; which Omer being removed into B. R. by Certiorari, 
ſt was moved to uach it wk * 8 

Sed per Curlam, -Chily ought to follow the 
Mother in this Cate, deraule Boreham could ndt ce» 
move the Toman (who was kent thither bp an Oz, 
der) till the Appeal was © determined ; ſo they had no 
— to pievent the Birth of the Child" in theilt 
Jar 8 FT 4 ; | 


Parker 


* 1 
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Parker verſus Mellor, & al. Hill. 8 Will. 3. 


B. R. Rot. 59. 
In Replevin | N Replevin, &c. fo} taking two Þeifers, 
the Defen- The Defendants plead in Bar, that at the Time of 


poor yes" the Taking, &c. rhe Pzoperty of theſe Þeifers was in 

in another, One John Bamford, * hoc, that he Property of them 

ev. was in the Platntiff, Et hoc parat eſt verificare unde 
petit judicium fi prædict R. Parker actionem ſuam præ- 
dict' inde verſus eos habere ſeu manutenere debeat & pe- 
tunt etiam Retorn' averiorum ſibi adjudicari, 8&c. 

See Antea- And upon a Demurrer to this Plea, it was adjudged 


Butcher ver- 


ſus Porter. Paſch. 9 Will. 3. that this was a good Piea in Bat; and 


* Ozi- that the Defendant ſhould have a Return of the Cat. 
— "1.6. 35, fle awarded, without any ſpecial Suggeſtion fo that 


2 Cro. 519. urpoſe. 
2 Roll. Rep. * P 
64. 


The King werſus Broom. 


Ship eon- 1 being Malter of a Sbip belonging to the A- 

= in « frican Company, be in the Northern Parts of Guinea 

Admiralty as (NEAT a Pozt called Biſaw ) took a French Ship on the high 

Prize, _ richly laden, the French being then at Enmity 
th us. 

As ſoon as this Matter came to the Knowledge of 
the Admiralty in England, a Libel was exbibited in the 
Court of Addniralt (in common Fozm) againſt the Ship 
ſo taken, and her Loading, and againſt Broom, & contra 
omnes, &c. 

and after the uſual Notice upon the Exchange, this 
French Ship and Goods were, by Sentence of the Court 
of Admiralty, delared as lawful Prize; and bhereupon 
Franklin the King's Þ2ocoz in that Court erhibited a LI. 

— — bel againſt Broom to call bim to anſwer the King the Ga- 
— lue of the Pzize. 

In this Libel the Matter of Faft was ſet out at large, 
and that the Taking was upon the high Seas, but that 
peeſently after Broom owdered the (aſd uz. Sbip, and 

art of the Goods, to the Iſland of Barbadoes, and there 
old them z and that he had (old and converted all the 
reſt to his own Ale, and then the afozeſatd Sentence was 
ſet out; and upon the CUlhole, that Broom might acccunt 
and anſwer fo? the Calue to the King. To 

I 
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To this Broom pleaded in the Court of Admiralty, and 
inſiſted, that he was not the Baſter of the Engliſh Ship 
which took this Puze, but that one John Brooker was 
the Maſter, and he but Lientenaant; nevertheleſs there was 
a Sentence againſt Broom to anſwer the Clalue of 3000 l. 
to the King, from which Sentence he appealed to the 
Court of Delegates ; and aft his N (via.) Paſch. 9 
Will. 3. Broom moved the Court of B. R kch a Pzobibl- e. 130, 
tion, (uggeſting, that dy the firſt Sentence of Condemna- 135. 
tion as Prize, the Property of the Ship and Goods were J El. 
- veſted in the King, ſo as he might and ſhould have bis Ac | Sund. 259. 

tion to recover, &c. in the Courts of Common Law, 1 84 TY 
where Pzoperty ought to be determined; and thereupon a nen . 
Rule was made koz a Prohibition, niſi, &c. Walker. 

And in Trin. 9 Will. 3. this Batter was fully vebated ; , ral. Abr. 
and it was inſiſted by the Counſel foz Broom, that this ſe. 332. 
cond Libel againſt him was in Lieu of an Action of Trover, 3 Nl. 


of which the Court of Admtralty cannot hold Plea, Cro. Car. 69. 
tch 253- 


Winch 8. 2 Brownl, 34. 12 Rep. 77. 2 Roll. Abr 319. 1 Vent. 174+ 


Sed per Curiam, Jt was anſwered and reſolved, that no 
Prohibition Wall go, becauſe the Court of Admiralty had 
Juriſdiction of the original Cauſe, which was the Capture 
upon which the King's Title immediatelp accrued, and the 


Embepilment was immediately upon the Capture, any'ſo - 71 


all was but one continued Act ; and this ſecond Libel was 
but a Continuance of the firſt Suit, and a Charge geaund 


ed on the firſt Sentence by Map of Execution thereof:--/ 
| | ; £1. tn} 1198 on 
— It * 3 ' #4 44 
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Duke of Norfolk verſus Alderton. 
Viſme not HE Duke bjought his Action qui tam, &c. upon a 
— a Scandalum Magnatum, and lald the Aﬀton in 
for Scand. Middleſex, and the Defendant moved to change 
| the Viſne into the County of Suſſex, upon the 


—— Affida vit, that the Mods (it any ſuch) were (po- 
i vent 363. nd the Lord * Shaftsbury's Caſe was cited, where in the 
ae Aon laſd in London, the Viſne was changed into 
Middleſex. '' + . 
Sed per Curiam, That was becauſe of the great Jnflu- 
ence that Loyd bad at that Time in London. 


Do the Motion was dented. 
What ſhall 
bo an Hirlng Cheſterfield verſus Hamlet of Walton. 
Service. 


Med zus | ION a Motion to quaſh an Omer of Seſllons fo2 
» Salk. 478. tte County of Derby, by which an Ozder made by 
Juftices was confirmed; and by which one Jerriſon 
Nu, Wak and his COiffe were ſettled in the Hamlet of * Walton, 
to» maintains which lies within the Pariſh of Cheſterfield, which Oper 
digind from Of Dellons was ſpecial, reciting, that this Jerriſon had 
the Pariſh of been a Foot-bop to Sir Paul Jenkinſon, who lived in the 


ce Hamlet of Walton, ſo long as to gain a Settlement there, 
(viz.) Foz thee Pears, and moze. _ 
7 en 


„ 
o 


2 — 
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Then Sir Paul put him out to one Thorpe, a Barber, 
(who lived in - Cheſterfield, but out of the Hamlet of 
Walton) for one Year, to learn to Shave; and the Barber 
was to have the 'Benefit of the Boy's Mok, and that 
Sir Paul gave the Maſter ſome Money to teach the Boy 
to ſhave, who lived with the Barber accozdingly in the 
ſatd Pariſh fo; one Pear; but no Notice of his coming 
was given by him to the Pariſh, noz any Marning from 
them to him. | 

The Queſtion was, Jf this made a Settlement of the 
oy in the Pariſh of Cheſterfield, as an bired Servant, 
within the Intent of the * explanatozp Statute, concern» * ; & 4 wil. 
ing the Settlement of pooꝛ People. '// + & Mars 

Et per Curiam, This is not ſuch an piring oz ſuch a 
Service as is within the Intent of the Statute, becauſe 
here was no recipzocal Contrat between the Boy and the 
Barber, koz the Bop was not obliged to ſtap in the 
Service of the Barber, and he had no Remedy to com- 
pel him to ſerve; and everp Hiring within that Statute 
muſt be recipꝛocal; but here the Boy was in Nature of. a 
Scholar, and not of a Servant, ſo the Dzder of Selons 
was affirmed. r | 


t 


Puleſton verſus Warburton. 


N Eſecment tried at Bar, in whith the Plaintiff had 5 Mod. 33a. 

a Cerdit in Michselmes- Term, Anno 8 Will. 3. 1696. 1 5k 48: 
and now it was moved to amend the 'Declaratton, it de. denled i U- 
ing delivered as of Trinity-Term dekoe; and 


the! De- mend « De- 
miſe upon which the Plalntitk declared, was laid to be —— 
made 10 April, Anno Wa of 1696. Habendum 

from the 25th of March then laſt paſt, ſo that the Trial 
appeared to be had balf a Pear betoe the Demiſe, upon 
which the Plaintiff declared and how! it was modes to 
ſtrike out the Wozd Septimo and put in Sexto ; und a 
Rule of Court was produced detween 8 Pam an(/Caw- Moda o, 
ley, where, after Erroz bzought upon a Judgment by 25: 
Confeſſion in Ejectione firmæ, ſuch Amendment was 

made in the Declaration; but that being a Judgment 

by Foot of Parties, was held to be no Authozity in 

s''Taſe, 7 


Fff Sed 


am > 
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ed per Curiam, This (hall not be amended, and there. 
foze a new Txial was had gt Bar bei ween the lame Par, 
ties in Mijchaelmas-Term, 9 Will, 3. &c. 
Nota, The Declaration in Eſectment between Thomp. 
ſon and Leech, amongſt other Things, was of (0 many 
Acres Ligni inſtead of Boſci ; and befoze that Cauſe was 
tried at Bar, it was moved to amend it, but it was de⸗ 
nied, and there t ee the Jury were (nfozmed to find ſeparate 
Damages as to that particular. 
And in the Caſe of Hutchins and Baſſet, the Court de. 
nied to enlarge the Term in Eſjectment, which alter 
a ſpecial Clerdif was expired, without the Conſent of 
v See antea, Sir William Baſſett; but in the Caſe of * Dighton and 
Greenvill the Term was enlarged, tho the Defendant re- 
ſuſed to conſent, 


Chumley verſus Broom, 


4 Mod. 335. N Aion of Debt was bzought in B. R. and the 
leiten Plaintiff lald the Viſne in ſuch a Place within the 
of the Court County Palatine of Cheſter, which County was alſo in 
is never the Margin of the Declaration. 
denn ves The Defendant did not imparl, but pleaded by Atto; 
is, nep, that he is, and at the Time of the AXton bzought, 
2 was reſident at the ſaid Place within the ſaid County Pa- 
% ” lacine of Cheſter, and ſo pzayed Judgment, ik the Court 
1 Sid. 330. Of BR. ought to hold Plea af this Matter, 
„ But the Plaintiff rejeſied this Plea, becauſe it was 
not dam by the Defendant (taking it to be a Foreign 
Plea) and therefoze- be igned Judgment fo; Mant of a 


per Holt Ch. Juſtice, A Foreign Plea is where the 
carried out of the County where tis laid, which 
ale was not dane, ſo that this is only a Plea ta 
Shiction of: the Court, which is never (won z fo 
Judgment was (et aſide. 


g 


5 
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nn. 


Fiſher verſus Pomtrett. 


HE Caſe was, fl. a Bill of Exchange payable to Pill of Ex- 
T. S. who endozſed it in this Banner, —_— 
M, Pay the Contents of this Bill unto the Order of Mr. made pay- 
Fiſher, who bzought his Action as Endorſee, averring be c, % 
had made no Ozder to any Body to receive the Monep. Plaintif, 
The Defendant demurred to the Declaration, ſuppoſing 
that Fiſher could not maintain the Aﬀton, becauſe the In- 
dorſement was not to htm, but to his Order. 
Sed per Curiam, The Action is well bzought againſt the 
Indorſer, fo; amongſt Tradeſmen this Fozm of Indorſe- 
ment is commonly uſed, altho' tis intended to be made 
payable to the Perſon whoſe Ozder is mentioned. 
The Plaintiff had Judgment. | 


Whaley verſus Reynolds, & al. Intratur Paſch. 
9 Will. 3. B. R. Rot. 113. 


CI. fa. reciting that Whaley alias ſcil't Termino Sancti 5 
Hillari anno 7 Willi. implacitaſſet per Billam ſi ne Bre- permitted to 
vi Johannem Lawrence, &c. pro co videl't quod cum, re. aver againſt 
citing the whole Declaration in an Action on ſeveral Pio. * Nesord. 
miſes, and concluded in the pzeſent Tenſe, unde dicit 
uod deteriorat' eſt & damnum habet, &c. Cumque pen- 
| nn Billa prædicta (cil't Termino Paſchæ extune prox. ſe- 
quen' Johannes Reynolds & Thomas Lindſey became Ball 
(as in common Fozm) Cumque etiam poſtea in eadem Cu- 
ria, &c. taliter ſuperinde proceſſum fuit, that Whaley te- 
covered againſt Lawrence 171. 14s. 6d, &c. and ſo con- 
cluded in common Fozm, &c. 
The Dekendants appeared and pleaded in Bar, quod 
tempore Exhibitionis Billæ prædict by Whaley againſt 
Lawrence, ſeu ad aliquod tempus infra prædict Terminum 
Sancti Hillari anno 7 ſupradicto, the ſaid John Lawrence 
non fuit priſonarius in Cuſtodia Marr' hujus Curiæ & 
hoc, &c. 
And upon a Demurrer to this Plea, the Queſtion in 
Law was, Ulhether the Bail ſhall be permitted to aver a⸗ 
gainſt the Recozd in the oziginal Aﬀtion where the Declara⸗ 
tion was againſt Lawrence „ Marr' in 3 
f 2 Term 


— — — - — 
- —— — 2. wed. 
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Term ann. 7 Willi. now it he was not in Cuſtody in that 
Term, as the Defendants in their Plea have averred, then 
this Ball cannot be taker to be in the ſame Action, 
And the Court \nclined againſt the Plea, but afterwards 
this Sci. fa. was quaſhed, becauſe the Declaration was ail 
ſet out by wap of Recital ; but was concluded in the preſent 
Tenſe ut ſupra, ſo the Patter in Law was not determined. 


DE 


Term. SanCt. Trin. 


Anno 9 Willielmi 3. in B. R. 


r 
11 


Penoyer verſus Brace. 


* nol Judgment ogainſt all of them; they all join in a 
1200 kg : Writ of Error, and then one of them died before the 
rel Defen- Return of that Writ, which the Plaintiff in the ozigt- 
at join in nal Action perceiving, be fozthwith took out Execution up- 
writ of Kr. on the Judgment againff the Survivozs, without ſulng out 
ror, and Ne, u Sci. fa. againſt them, and took the Hoods in Execution. 
turn ono — And now it was moved to have Reſtiturion, fo that in 
died ; the this Caſe there ought to have deen a Sci. fa. againſt the 
ae“ farviving Defendants defoze any Exetutton thauld go a. 
gainſt them; but if (t ſhould be otherwiſe, yet the Platn- 
tiff in the Action could not in this Caſe take out Erecu- 


tion without Leave of the Court, becauſe a CClrit of Er- 


5 Mod. 338. I Aſſault and Battery againſt ſeveral Defendants, and 


rot was ſued tot and anowed, and thereby all Execution 
| Sed 


lupetteded. 
3 
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Sed per Curiam, After ſeveral Debates it was reſol- Mm: Caſe 
ved, that Execution might be taken out againſt the . 
ſurviving Defendants without a Sci. fa. againſt them, fo} 2 U. 7. 16.4. 
'tis not neceſſary. e 

But here being a Crit of Erroz bought and allowed, Celler Reg. 
and the Execution once ſuperſeded, the Plaintiff in the Aal. 12, 93. 
on cannot ſue out Erecutton until the Court is inkonned 
of the Abatement of the Crit of Erroz, by the Death of 
one of the Plaintiff's in Erroz, befoze the Return of the 
(Cirit; foz in Striftneſs, that Matter ought to be ſug- 
geſted on Recozd, and the Court ought to adjudge the 
CUrit abated, &c. 

Reſtitution was awarded, 


- The King werſus Paine. 


HE Defendant being a Clergyman in Briſtol wag 5 Mod. 163. 


lndict ed there, foꝛ compoſing, making, writing, and 1 | 


publiſhing a ſcandalous Libel upon the King and late Writing « 
Queen, and their Governmentz which Jndictment being ebe fall 
removed into B. R. and carried down to be tried at the Niſi Ag. 
prius, ft was tricd accozdingly, and the Jury acquitted 

the Defendant as to the Publiſhing the Libel, and as to the 

reſt they found a ſpectal Aerdict to this Effect : 

{T7 That the Defendant did write this Libel b{ctated to 
him by a Perſon unknown to Him, and to the Jury ; and 
that the ſaid Stranger dictated all the ſubjeck Matter ac- 
coding as he (the Defendant) wrote it. 

The Queſtion was, Chether this doth amount in Law 
to a Compoſing and making a Libel, 

And it was argued againſt the Defendant, that the VWri- 
ting the Matter is the Making the Libel, fog tho' tis never - 
ſo bad, tis no Libel till written ; fo tis Writing which ts 
the efſential Part of a Libel, and the Caſe de * Libellis * 5 Rep. 
famoſis was celied on. 

On the other Side it was ſafd, that the Writing is Evi- Ents for 
dence pꝛoper to be given to a Jury to induce thein to be» t. 
lleve, that the CUriter did make and compoſe the Libel ; 
but here the Jury have diſtinguiſhed the Compoſing from 
the Writing, fo? they expzeſly find that the Mods were 
dictated to the Defendant by another Perſon; and {if an- 
other did compoſe the Tozds, then the Defendant did not, 
and * Lamb's Caſe was cited where there is a full Deſcrip- * Rep. 59- 

tion 


N = Du —— — 
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/ tion and Definition of a Libel and a Libeller, but it doth 
| not extend to the pzincipal Caſe, Moor 813. 

And as to the Tranſcribing a Libel, the Caſes in the 
Margin were cited. 


Hob 62.21% 4 


Poph 0 
1 Rep. 3z- Then it was objeded as to tie Gerdi, (viz.) That the 
Gro Car-125- Jutp have left a Matter of Fact undetermined; fo tis laid 


bebt z, in the Indictment, that the Defendant did make, compoſe, 
write and publiſh this Libel ſeditiouſly, and with an la- 
tent to ſubvert the Government ; and they have found no. 
thing as to the Intent, like an Jnditment foz Perjury, (f 
the Jury find only the falſe Swearing, and ſay nothing ag 
to the Corruption and Malice, the Clerdict ts imperkect and 
votd, and ſo here. 

Curia: This Caſe differs from tranſcribing a Libel, fo; 
here it appears, that this was the firſt Time the Matter 
was reduced into Writing, foz ft was written from the 
Mouth of the Authoz, ſo that the Writing ſeems to be 
the very making this Libel, 

Þe who diftated cannot be indicked foz making this L. 
bel, becauſe he did not waite it; then if the Defendant can- 


not be puniſhed, this Crime is unpuniſhable. 


The King verſus Peckham. 


Where Time OVED to quaſh a Conviction for Deer-Stealing, 
in «a Statute 


is expreſſed made by a Juſtice of Peace upon the Statute 3 & 4 
by the Year, Willi. the Ercepttons were; 

ic hallbe l. That by the Wozds of the Statute, the Proſecution 
Solary  Ought to be within twelve Months after the Fact; but by 
Months ; but this Convition it appears that twelve Lunary Months 


Moraes Were expired after the Fai, and befoze any Pzoſecutton 


Months are 


mentioned, COMMENCED, 
ERS bo (2.) That Ayleſworth, which was the Place where the 
Moni! Fact was laſd to be done, is not expꝛeſſed in the Convitt- 
on to be a Pariſh, which ought to appear to be a Pariſh, 
becauſe one Patt of the Penalty is given to the Pooz of 
the Pariſh where the Fact was committed, | 
And now the Recozd of the Conviction being pꝛoduced, 
it appeared that the Pzoſecution was commenced befoze the 
End of 12 Kalendar Months, but after the End of 12 Lu- 
nary Months; and thereupon a Queſtion did ariſe in what 
manner the Months mentioned in this Statute ſhould be 
computed either by the Sun oz the Moon. — 
n 


5 
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aa this Difference was taken, to which ur Comt ff 
greed, (viz.) here Time mentioned in np Stute is 
erpzeſſey by the Year, half Year, or Quarter of a Year, tis 
always computed in Law by ſolary Months, (viz.) twelve 
Kalendar Months fo2 a Pear; but where Wonths are men⸗ 
tioned in a Statutr, and not Pears, thoſe are alwaps com- 
puted by the Boon, (viz.) Four CUreks to the Month; e 
therefoze this Statute appointing the Pyoſetutton to de 14 Abe 
within twelve Months after the Fact; and twelde 1 


Ponths being expired det any Pyoſerution, fog that 3 Cro. 16 


: * * 
40 ; * 
* — . 
4 * 8 


Reaſon the Convitton was quached. 
No Notice was taken of the ſecond Exteption. 
The Ki er(is Bear. : — Sp 
"B 4 ſe 435% % 7. * 6 


HE Defendant was indicted at the summer Aſſizes tndi8ment 
in Exceſter, Anno 8 Will. 3. fot libelling the King — 2 — 
= 1 and the Indictment was in this Tom Words Fara 
onlowing: tenore m 

17: After the JntroduMon and Clog ef Aggravation, 2.7%" 


— Reſpect to the Ring, as uſual in ſueh Caſes 90 was 


That he (the Defendant) 19 og 9 Will. 3, ge Buck⸗ 
land all Saints in the County of Devon, ſubdoſe fulſo & 
malitioſe compoſuit ſeripta & fecit 8& componĩ lb & 
heri cauſavit ac ſibi procurevit & induſtrie college” ral, 
ſcandaloſos falſos & ſeditioſos Mbellos continen. in fe de 
dicto Domino Rege nune & ejus zqua juſta ge clementiffi- 
ma gubernatione quampfuritna falſa malitioſa & * 
verba & ſententias mates iss ction. & ex 14 
ano libeho eorum intitulat. The Belgick Boar, to 

ſh. 

out 


of Chivy-Chaſe, continetur inter alia jurta 3 & 
effetum ſequen. (videlicet) teriting the CMotds in E 
and after "that feven other fibrffous Ballads were 
in the Jndiment in the r the Kletk, 


juxts Tenorem & ad effeum ſecquen N 


ment was thus contiudeb, 
ſeandaloſos Libellos ( 


— Cn Bees an adtunc & * 1 
Anno 9. ſupradicto apad ry 
precio & & diu poftca 12 r coffe . 
to clardeftine'& f ae duden 
ſtod iv ie in — pled ack eoſdem friter wee 


0 
4 = 
- 
% 6 . 


3 
* 
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Domini Regis & factioſas ſeditiolas & malitioſas perſonas 
diſpergend. divulgand. & publicand. 

This Indiament being removed into B. R. it was ſent 
down to be tried by Niſi prius, and the Jury found the 
Cerdit following: 

0 Quoad ſcriptionem & collectionem libellorum in in- 
dictamento mentionat. tantum quod defendens eſt culpabi- 
lis & quoad totum reſiduum in eodem indictamento content, 
quod defendens non eſt inde culpabilis, 

And now it was moved in Arreſt of Judgment, and two 
Objections were made foz that Purpoſe. 44 

(1.) Firſt ag to the Foz of the Jndiment, fo; that the 
Charge which was laid to the Defendant was not ſo cer- 
tain and particular as it ought to be, fo2 the Libels are 
not ſet fozth in hec verba, as they ought, neither is the 
Defendant charged direaly with the Writing or Making 
the very CUo2ds and Sentences exp2eſſed in the Indlament, 
but onlp, that he made and wrote Libels, in which inter a- 
lia continetur juxta Tenorem & ad effectum ſequen. 

Do that it appears the WUozds ſet fozth in the Indict⸗ 
ment are not the very CUozds which the Defendant did 
wiite, but other Moꝛds ſecundum effectum & tenorem of the 
Ocfendant's Noos; now no Perſon hath Power to judge 
criminally of the Effect of a Man's (Uopws, fo? that muſt 
be left to the Law; ond how is it poſſible that the Law 
hou make anp Judgment of the Effect of Wozds, unleſs 
the very Mods themſelves ſpoken oz wzltten are (et down 
in the Recozdz and it would be of very dangerous Conſe- 
quence in a Courſe of Juſtice, it it Yhould-be in any Man's 
Power to make a Conſtruction ok another Man's CUozds 
and Expzeſſions, ſo as the Law ſhould judge upon ſuch 
Conſtrufion ; fox if that ſhould (be, admitted, then every 
Bon would be at the Percy of his Enemp; foz they 
would not be judged upon their own CUozds. and Meaning, 
but upon a wzeſted Expoſition of. their Adverſaries, 

, .Therefoze to pzevent this:Yilchief, the Law bath always 
been very ſtrict in Jnditments,, and in Aions on the Caſe 
fo} Mozds oz Libels, requiring the very Words and Ex- 
pzefons in the Recozd to be punctugily, moved, otherwiſe 
the'Defendants- have always been acquitted. 

...Tis true, a.Libel in Engliſh Mods, map in the Indick 
ment oz Action be tranſlated, into Latin, . but, then it muſt be 
directly and poſitively alledged, that the Defendant kecic oz 
ſeriphit, 0 dixit, &c. but not juxta tenarem & effectum _ 
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that is no Allegation of Matter of Fat direaly, but only 
by Map of Conſttuckton and Expoſition of the Senſe and 
Meaning, &c. CUherefoze it was inſiſted, that this Jndi#- 
ment ought to be quaſhed fo2 this Reaſon, 

(2.) Obj. was to the Uerdict, (viz.) That no Judgment 

ought to be given againſt the Defendant upon this Uer- 
dict, becauſe the Jury had acquitted him of all that Part of 
the Jndiment which was criminal, and found him guflty 
only of writing and collecting Libels, which ts rather a 
Folly than a Crime. 
And here the Writing cannot be taken to be Making or 
Compoling the Libel, as it was inſiſted on in Paine's Caſe, 
fo2 the Jury have expzellp found, that be did not make or 
compoſe the Libels, noz intend to publiſh them; ſo that all 
which is found, is no moze than that the Defendant did 
copy, tranſcribe and colle# thoſe Libels which were made 
and compoſed by Another, which the Detendant never did, 
02 intended to publiſh; and in Lamb's Caſe, tis expzeſly 
reſolved, that the Defendant muſt be found to be either the 
Contriver 0} Procurer, 02 Publiſher of a Libel, otherwiſe be 
cannot be convicted foz a Libeller; and the Defendant in 
this Caſe is not found guilty of any of theſe Things, and 
therefoze not a Libeller in Conſtrutton ok Law. 


Sed per Curiam, Jt was agreed, that if the Indiament Curia. 
had been foz a Libel, containing inter alia ad effecium. ſe - 1$id.Thinn'; 
ven. it would have been naught, but that juxta tenorem 9%. 


equen. would have been good, becauſe Tenor is the ſame 


as hxc verba; and tis good notwithſtanding the Clauſe 
inter alia, becauſe the Mods laid in the Indicment are 
not capable of any Qualification by other Mozds, ſo as to 
excuſe the Crime. 
That upon Jndictments thus laid by May of Juxta te- 
norem & ad effectum ſequen. the very Mods laid in the 
Jndictment, and not the Sabſtance and Effect of them, muſt 
be pꝛoved as ſtrictly as if laid to be in hæc verba. 

That the Tran(cribirig and Collecting this libellous Bat- 
ter was highly criminal, without publiſhing it, and that it 


was of dangerous Conſequence to the Government ; fox 
tho' the CUriter oz Collet0z never publiſheFtheſe Libels, 
yet his having them in Readineſs ko; that Purpoſe, if any 
Occaſion ſhould happen, is bighly criminal; and tho" he 


Reg, 169. 


* 


might deſign to keep them pzivate, pet after his Death 


they might fall into ſuch Þands as might be ſnjurious — 


68 8 


— j 3„4 „ «K * — „„ — 1 


4 Mod. 261, 
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the Government, therefoze Pen ought not to be allowed 
to have (uch evil Inſtruments in their Keeping, &c. 


Jones werſus Morley. Intratur 4, Jac. B. R. Rot. 
146 or 176, and argued Trin. 9 Will. 3. 


> hy Is Caſe in Effect was as followeth : 
| / Husband and Wife were ſcifed in Fee of Lands 
in Right of the Wife; and by Jndenture made between 
them and others, bearing Date 29 January, it was recitey 
that a Fine was intended to be levied by the Husband a 
Wite of theſe Lands, by which Jndenture they codenanted 
to levy the ſaid Fine, as of the next Hillary-Term, and 
then the Ales were declared to which the ſaid Fine ſhould 
enure after it was ſo levied. 
R 75 To the Husband and Wife, and the Heirs of the Huſ- 
ang. : | 

About two Days afterwards, (viz.) 31 January, there 
was another Jndenture executed, to which Indenture the 
pusdand and Alte only were Parties, by which it was q- 
_ and covenanted between them, to the Effet kol. 
owing : 

J That all former Contracts, Covenants and Agreements 
made between them ſhonld be ſuſpended, and take no Ef- 
fect until the Husband ſhould ſettle ſuch a Manor upon his 
Wife for Life, as an Addition to her Jointure. 

Afterwards the Fine was levied accozdingly in the very 
— Hillary-Term, in which both the Indentures did bear 

ate. 

The Husband did not convey his Manor accozding to 
the laſt Judenture, but died without Jaue; and now the 
MQueſtton was (after the Death of the CUife) who ſhould 
dave her Lands, (viz.) (Uhether the Peir of the Hugband, 
02 the Þeir of the Mike, who was Lefſoz of the Plaintitf. 


The ObjeQions againſt the Heir of the Wife were theſe: 


(r.) That the ſecond Jndenture could not control the 
Firſt, becauſe it was not made between all the ſame Par 
ties, which were to the Firſt. 

(2. Obj.) That the ſecond Jndenture is vold, becauſe it 
is made only between Þugband and CUife, who are o_ — 

2 etſon 
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Perſon in Law; and therefoze thep cannot covenant 
— — another, fo2 if they do, thoſe Covenants are of 
no Citef. | 

(3. Obj.) Foz that the Mike hath by the firſt Jndenture 
given her Conſent, and agreed with her Þugsband, that the 
Uſes of the Fine ſhould be as therein is declared; and 
therefoze ſhe cannot afterwarys recede, but is bound by 
the Limitations to which (he had conſented. 


But it was agreed dy thoſe who argued foz the Defen- bee, 


the Wife. 


dant, that a ſecond Agreement by Deed made between the 

ſame Parties, if made before the Fine levied, would con- 

trol the Fozmer. ; | 
It was argued, that the husband and Wife are not 

ſo united, but that he may obliquely, though not directly 

make a Convepance to the Ale and Benefit of the 

—_ (viz.) by wap of Feoffment to a Stranger to her 
b | 


Now the Point of this Caſe is not with Reſpet to a- 
ny ſubſtantive Deed which requires an exat Fozm and 
Parts, becauſe theſe Jndentures' do not convey any 
Thing but are only Matter of Evidence, declaring the 
=_ of the Parties concerning the Operation of the 

ne. I | 

And as ko; that Purpoſe, there tan be no Reaſon why a 
ſubſequent tnterventent Agreement in CU riting without a 
Scal ſhould not control a pzecedent 'CUriting with a Seal; 
foz that with a Seal doth not operate pꝛoperip as a Deed 
to paſs o convep any Thing, but "conſiſts wholly in Co- 
venant, and tis at moſt but a declaratozy Deed ;z and in 
this Caſe the firſt Jadenture is in Strictneſs no moze the 
Deed of the (life, than the ſecond, becauſe a * Feme-Co- 
vert cannot make a Deed. 

And here the firſt Jndenture was not utterly defeated by 
the ſecond, but explained only and ſuſpended quouſque the 
Dusband had perfozmed his Part in conveying his Yano, 
&c. in Jointure to the Cie. 

Laſtly it was objected, That here was a Uariance be. 
tween the firſt Indenture and the Fine, fo? by that Jnden- 
ture the Fine was to be levied the nert Hillary-Term, the 
Indenture bearing Date 29 January, which is in Hillary- 
Term, ſo that the nert Hill. Term muſt be a Pear after ; but 


this Fine was levied in the lame Term with the Date of 0.0 z 


the Deed ; and therefoze an interventent Parol Agreement + Cro, 646 
- 2 Roll. Abr. 


map be averred. 
Ggg 2 Et 


* Dyer 307. 
2 Roll. Abr. 


798. 
Brigdm. 111. 


199. 
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Curia. 


bzought in the Þouſe of Lozvs, that Judgment was affirmed. 


1 Salk. 50. 
2 Salk. 78). 
Award ex 


parte void. 


Et per Hole Chicf Juſtice, There a Deed is made be⸗ 
tween ſeveral Parties to lead the Ciſes of a Fine to be le- 
vied between ſuch Perſons, and afterwards a Fine is levied 
of the ſame Lands, but ts different from the Deed in the 
Circumſtances of Quantity of Acres, Time of levping it, 
02 Porties to the Fine; pet it ſhall operate to the CIſes of 
that Deed, unleſs a contrary Intent or Agreement is p20, 
bed; and in ſuch Caſe a Pot of a Parol Agreement in. 
tervenſent between the Decd and the Fine, that the Uſes 
Hould be otherwiſe than in the Deed, Wall be admitted, be- 
cauſe of the Variance. 

But it the Fine is purſuant to the Deed which leads the 
Ates thereof, and they agree in Circumſtances, in ſuch 
Caſe no ÞPargl Averment of any other interventent Agree- 
ment (without Deed) can be admitted againſt ſuch Deed; 
but a ſecond Deed of Ates (ntervenient aud agreeing alſo 
in all Circumſtances with the Fine, ſhall control the Firſt. 

But the firſt Deed cannot be controled by any other 
Derd made aſter the Fine is levied, much leſs ſhalt anp 
ſubtequent Agreement by Porol control any pzecedent Deed, 
and in the pzincipal Caſe it this ſecond CUlriting is not 
pzoperly a Deed, becauſe made only between Þugband and 
CUife , then the Queſtion will be, if it amounts. to any 
mae than an Agreement put into CUriting z and if ſa, then 
if tis any ather than a Parol Agreement which cannot be 
admitted againſt the fieſt Deed. | | 

The Plaintiff dad Judgment; and upon a Crit of Erroz 


Bacon verſus Dubarry. 


| Þ 4 upon a Bond of Submifion ta an Award, and 
— 5 upon Oyer of the Condition, it appeared to be to this 
> 2 | 

(l. Jt recited that there was a Difference between the 
Ilatnttff Bacon, and one James de Rutter, who lived at 
Hamburgh, and that the Defendant Du Barry, as Attomey 
fo} the ſaid James De Rutter, and the Plaintiff Bacon, had 
ſubmitted all Matter g, &c. between the Plaintiff and De 
Rutter unto the Arbitratozs, &c. therefoze if the Defcudant 
did perfozm the Award then, &c. 

The Aditratozs awarded, that the Defendant Du Barry 
on the Behalf of De Rutter ſhould pap to the Plaintiff Bacon 
3001. and that he (the Plaintiſf) (ould crecute a ow 

1 e 
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Releaſe unto the Defendant Du Barry, and this Award 
being *. koxth in the Declaration, the Denn. de · 
murt 

and it was argued that this was an Award only Abbe, 
and therefoze void, fo that there was nothing awarded on 
the Part of De Rutter who was the pzincipai Perſon con ; 
cerned, fo} the Differences were between him and the 
Plaintiff, and not between htm and the Defendant. and 
therefoze the Awarding the Plaintiff to Relesſe the Defer 
dant ſignified nothing, becauſe De Rutter can take no Be. 
nefit by ſuch Releaſe; fog be will Gf remain able to, and 
charged with the Demands of the Plaintiff Bacon; fo} the 
Award hath not determined the Differences. to whith the 
Parttes ſubmitted, foz'thoſe were between the-Plaintiff aud 
— — 2 and not between the Plaintiff aud the De⸗ 

endant. 

And after many Debates upon this Cauſe, ft wag ad- 
judged, that this Award was void, foz the Reaſons ſupra, 

(vir.) it being an Award ex parte. 

Sed per Curiam, The Submiſſlon bp the Defendant as $ubmition 
Attorney for De Rutter is goed, and would have obliged b. by ena: 2 
dim to pay the Bouep awarded, E the Award bad vey * — 
ctpꝛocal with deen ts en alle. good. 


Giles uerſus Hart, * Trin. 9. "end a 
judged in Michaelmas-Term 9. following 


Tur an Indebitatos aſſuropfit ta Goods (old, ah 2 8alk. $14, 
the Plaintiſt had laid in hisDeclaration a ſpecial Requeſt pio, ? 
at a Day certain, which was ſubſequent, to "the Dap in e a- 
which the |Pzomiſe was laid to he made in the Declaratign. 2 = 

The Defendont impar led ſpecially with @ Salvis bi, &c. tete 
in common Fozm, and aſterwards he pleaded in Bar to Tender 
the Action, that he tendered the Money demanded to the 
Plaintiff on that very Dap in which 8 bad laid the ſpe. 
cial Requeft ſupra, and from that Day ktomard ſemper 
paratus fuit to pay it, & profert hic in Coria, &c. 

And upon a Ocmucrer to this Plea, after ſeveral De- 
bates, it was adjudged ill, | 

Firſt, Becauſe it was pleaded after, an Imparlance, 
which is contradictopp to that Part of his Plea, (vie.) ſem- 
per paratus, and the ſpecial Jmparlance makes 1 bot 

rence, 


— — 
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ference, fot it appeats thereby, that he was not ſemper 


The Plea is likewiſe ill, becauſe the Defendant hath 
not ſaid any Thing as to the Time between the Promiſe 
and the Requeſt, and the Money was due on the Day of 
the Promiſe ; and therefoze the Defendant ought to have 
pleaded the Tender on that Day, and that he from that 
Da was always'ready'; tog the ſpecial Requeſt laid in the 
Surpluſage. Declaration (g'onlp Surpluſage, therefoze the on which 

the Requeſt was made is immatertal; and when once the 

Cauſe of Action accrued, a ſubſequent Tender could not 

take it away: i | 

Sed per Holt Chief Juſtice, Jn theſe Caſes the beſt way 

of Pleading is to plead generally ſemper paratus, &c. 
& profert hic in Curia, without Pleading any Tender. 


"1; 


Holland verſus Hatton. 


— HE Caſe was thus, Cviz.) Edward Lord Griffin be- 
dan made, 1 ing feifed'in Fee ot the Lands in Queſtion, made a 
and after. Moztgage thereof to Samuel Mountford fo; five Hundzed 
wards « © ears, and continued ll in Poſſe non, and potd the Jnte- 


page of he reſt of the pzincipal Sum ſecured by this Boztgage fo} one 
jane Lan» Pear, and tden he made a ſubſequent Mortgage in Fee by 
Fine row. way of Leaſe and Releaſe of the ſame Lands to the Defen- 
— 6 dant — and levied a Fine with Pꝛoclamattons to Hat- 
ears \, ton, c. We | 

goo ing 6 The Lord Griffin fim continued in Poſſefion, and paſd 
that Time in Inteteſt to Mountford fo; eight Pears together, and after- 
Ad bh, Wards Hattori entered on the Lord Griffin, and took Pol- 
tho Intereſt, lefon by Girtue of this (ubſequent Poztgage and Fine. 
| Theretpon Mountford the firſt Mozgagee and Leſſoz of 
the Plaintiff, byought his Eſectment, and the Cauſe was 
tried at Northampton Afﬀiſes, ann. 9 Will. and a Caſe 

was made of it, &c, 
The Quetkton was, Mbether this Fine and five Years 
Nonclaim, was @ Bar to Mountford the firſt Boztgagee ; 
und ft was the Opinſon of the Judge, befoze whom the 
Cauſe was tried, and to whom the Caſe was referred, 
that it was no Bar, becauſe the Lord Griffin continued 
fill in Poſſemon, and paſd the Jntereſt, and (o was Te- 


nant at Aim to the firſt Bozxtgagec ;z and admitting that 
"7 


the 


— — o<&fwwo. — * 
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the Fine did work any Dilleiſin, pet the Entry of the Lord 
Griffin (muncdiatcly upon ſich Diſſeiſin, did purge it, and , 
be became again Tenaut at (lili, as befozez the * Cafes Cre 685 


3 Rep. 77, 
cited were. 79. 4 

9 Rep. 105. 
Sid. 337, 460. Hardres 400, 401. Carter 37, 82, 208. Raym. 148. 4 Vent. 341, 294 
2 Vent. 329. 


Jf the Law ſhould de otherwiſe, the Inconventencles 
with Reſpect to Wotgages would be intolerable, therefoze 
the Platntiff dad the Poſtca dellveted out to him, and (0 
had Judgment upon dis Cerdig. 


Woodyer verſus Greſham, 


i Salk: 116. 
Husband and 
Wife brought 


Feme Sole obtained a Judgment in Debt fo; 266 1, « 5 fe, up- 
and then ſhe marrted, and afterwards the Þagdand went hefb, 
and like bzought a Sci. fa. upon this Judgment, to have theWife 4 
Execution thereof againſt the Defendant in the oz(ginal 2 
Action; and they had likewiſe Judgment on the Sci. fa. = 
(viz.) That the Pusband and CUife Habeant Executionem S. fa. then 
againſt the Defendant; then the Wife died, and after hee e Vit 
Death the Husband in his own Right bought another Sci. Debt Hall 
fa. againſt the Defendant, reciting the Judgment in the ſurvive ee 
oziginal Action, and the Award of Execution upon the firſt ©. Orion 
Sci. fa. (viz.) Co have Execution of the Judgment, &c wer Ano: 

To this the Defcndant demurred, and Judgment was 
given in the Court of Common Pleas fo) the Pusband 
the Plaintiff, upon whirh the Defendant in the oziginal 
Aion bzought a C(Urit of Etroz in B. R. | 

And the Queſtion was, CUhether the Award of Execu- 
tion on the firſt Sci. fa. to Husband and Wife, had veſtey 
luch an Jatereſt in the Pusband to this Debt, as to in- 
title him to it by Right of Survivozſhip after the Death 
of bis (Wife, as it doth where the PuUgbhand and Cife 
bung an Action and obtain Judgment againſt the Dedto} of 

And adjudged, that the Award of Execution is attached 
in the Þugband by the Judgment in the firſt Sei. fa. and 
ſhall (urvive co him. | 


$avill 


os 
—— — + 
* « 
- 
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Savill verſus Roberts. Trin. 9 Will. 3. B. R. 
Rot. 724. but adjudged Mich. 10 Will. 3. 


5 Mod. 304. RROR of a Judgment in C. B. in an Action on the 

— 2 Caſe in Nature of a Conſpiracy bzought by Roberts 

of Damages Againſt Savill and others, fog maliciouſly cauſing bim (Ro- 

1 berts) to be indided, with others, foz a Riot, about ſtop⸗ 

anden. ping up a Map, of which he had been duly acquitted, 
pon Not gutlty pleaded the Plaintiff had a Gerdict; 
and upon a Motton in the Court of Common Pleas in Ar- 
reſt of Judgment, Whether this Action would lie, o not; 
it was held by thzec Judges that it would, but Treby Ch. 
Juſtice was of another Opin(on. 

And now after (ſeveral Debates in B. R. the Judgment 
was affirmed by three Judges, the other, (viz.) Juſtice Sam. 
Eyre being dead. 

Et per Holt Ch. Juſtice, who laid it down foz a Rule, 
that there were thzxe Sozts of Damages, either of which 
was a (uffictent Foundation fo an Action. 

g ( 5 Mbere a Man ſuffers Damage in his Fame and 
redit. 

(20 Ubere any Damage is done to his Perſon, ag by 
Impriſonment, Battery, &c. fog that Reſpets his Liberty. 

(z.) Where a Man ſuffers any Damage in his Property, 

*$E4.z. 19, COherefoze, in this Caſe, tho' the Plaintiff had not ſuk⸗ 
* pl. 13. fered any Damage in his Fame, 02 in his Perſon, pet be- 
Les Cauſe be had ſuffered Damage in bis Property by the Ex- 
2 Cro. 42 PCences laid out in his Acquittal, this Action will lie; fo2 
4 Saund.125- no Man who is indicted can be diſcharged oz acquitted, 
"be Caſo of Sr Without conſiderable Expences and Fees laid out to defend 
— — himſelf againſt the Charge in the Indickment, therefoze this 
%“ Bur- Action is maintainablc foz the Reparation of this Loſs in 
bis Pꝛopertp. | he 

And he diſtinguiſhed between this Action on the Caſe, 
which was in Nature of a Conſpiracy, and a Crit of 
Conſpiracy at Common Law; foz in this Caſe the Da- 
mage ſuſtained is the Gzound of the Aﬀion, and not the 
Conſpiracy. 

But in the other Caſe the Acton is founded meerly on 
the Conſpiracy ; and if the Defendants are convi#ed there- 


| That they ON, a 7 villanous Judgment is given againſt them; and 
all not be | 

of any Credit afterwards, nor lawful for them, in Perſon, to approach the King's Court; 
that their Lands and Goods ſhall be ſeiſed into the King's Hands, their Trees rooted up, 
and their Bodics impriſoned 


2 there- 
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therefoze a CUrit of Conſpiracy doth not pzoperly lie in 
any Caſe but where the Conſpiracy was to indict the Par- 
ty either of Treaſon or Felony at leaſt, by which bis Life 
was put in Danger, and that was the Reaſon ot the vil- 
latnous Judgment; but all other Caſes of Conſpiracy 
menttoned in the old Books, were but Adions on the Caſe, 
and not p2operly CUrits of Conſpiracy, 
And if the Defendants are all found gullty in an Aﬀton 
on the Caſe in Nature of a Conſpiracy, pet no villainous 
Judgment ts to be given againſt them, but Tudgment only 
fo the Damages-ſuſtatned by the Plaintiff, that being the 
End of this Ackton. de 11 | 
Now in the pzincipal Caſe, the Jury having found, that 
Roberts was fndited maliciouſly, and without Cauſe, tho 
the Indictment was but koz a Treſpaſs, yet tis reaſonable 
the Plaintiff (ould have Judgment koz the Loſs which the 
Jurozs find be hath (uſtatned by the malicious Pꝛoſecution 
made by the Defendant; but withal the Chiet Juſtice ex: 
pꝛeſly Declared, that theſe Kind of Actions are not to be en» 
couraged, but that the Judge befoze whom aay of them are 
tried ought to hold the Plaintiff to a Þ2oof; of expreſs 
Malice tn the Defendant in bis Pzoſecution by, MUlap of In. 
ditment, fo if it doth not appear that the Pꝛoſecution was 
grounded on Malice, the action is not matntatnable, but 
the Plaintiff muſt be nonſutt. FY 1334 
And a“ Caſe wag cited, which was thus: A. was in * Preſcott e. 
debted to B. and C. and B. without the Knowledge of C. e 
takes out Pꝛoceſs in both their Names againſt A. who a. 
terwards p2oſecuted B. upon the +-Statute fop (o doing, +8 liz e. 11. 
but B. was acquitted, and then he bzought an Aion on the n bac. 
Caſe againſt A. foz this malicious Pzoſecutton; but ad: be edel 
judged that would not lie, becauſe B. might have demur- in another 
red to the Action on the Statute, foz the Caſe was not Name. 
within the Statute, and do it was his own Fault, that he f 07> © 
was put to Charges by the Trtal. | © 


Parkhurſt verſus Foſter. Intratur Trin, 9 Will. 3. 
B. R. Rot. 363. 


Reſpaſs fo2 entring the Plaintiff's Houſe and billet- 5 od. 421. 
ing a Dragoon upon bim (the Plaintiff) againſt. S 35s. 


his TUill, 
I h h Upon 
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A Soldier Cpon Not guilty pleaded, a ſpecial Gerdi was found, 
cannorbe dy which it appeared, that the Plaintiff lived at Epſom, 
thoſe who and lodgen Scrangers in the Seaſon foz Dunking the CTla- 
— 1 ters, and djeſſed Clirtuals foz them, and ſold Beer to his 
Beer ta their Lodgets, and to none elle, and found Pap log their Hozſes, 
Lodyers That he dio not keep a Publick Houſe, and that be had 
wirhout« not a Licence for ſelling Drink from any Juſtice of Peace, 

That the Defendant was Conſtable, and upon the 
Coming of a Party of Dragoons there, he quartered one 
of them upon the Platntiff agatnſt big CTAill. 

The Queſtion was, Whether this wag a Vilualing. 

* 4 Wil houſe or Ale-houſe within the“ Statute, ſo as the Deken. 
+ ©*P-'3- dant might juſtify the Quartering a Solditr upon the 
Platntiff by Utrtue of that Statute. 

And it was argued foz the Plalntiff, that his (Houſe wos 

no lun, and that the Plaintiff was not an Hoſpitator, ſuch 
+ $8 Rep. Ag (8 deſceibed in + Calye's Caſe, and that an Aion will 
1 Roll, Abr. not lie againſt him, as it yoth agatnſt an lan-keeper, (f he 
* refuſe to entertain a Gueſt. 

That the Lodgers in the Plaintiſf s pouſe had ſuch an In. 
tereft in their Rooms, that they might maintain an Aﬀton 
of Treſpaſs againſt any one who ſhould enter there againſt 
their COL, | 

That the Selling Viauals and Beer is meerly occaſſonal 
at the Seaſon of the Pear, and tis at the CCl! and Plea» 
ſure of the Houſe- keeper; and as to the Plaintiff's Keep- 
ing Horſes, tis expzefly found, that he kept none but onlp 
oz his Lodgers. 

In the Caſe between the King and Marriott, (it was ad» 
judged, that a Clictualler might ſell Beer to thoſe who eat 
at his Þouſe, without any Licenſe, but to no Bodp elſe. 

Econtra, Jt was agreed, that this Þouſe was neſther 
an Inn 02 an Ale-hovſe, o; a Victualling - houſe, o) a Livery- 
ſtable abſtractedly, but that it was complicated, that it 
was all Four of them; and that the Plaintiff was expzeſ- 
ly within the Act, becauſe be ſold Beer within his Houſe , 
but it the Selling had been without Doozs it might have 
been otherwiſe. 

Sed per Curiam, Judgment was given fo the Plaintiff, 


I DE 


D E 


Term. Sanct. Mich. 


Anno 9 Willielmi 3. B. R. 


Smalcomb verſus Buckingham, & al. Vicecom' 
London. 


T. S. there were two diſtinct CUrſts of Fi. fa. „el. 339. 
brought to the Sheriff on the ſame Day, one Writs of 
whereof was at the Suit of Smalcomb, which Execution 
Crit was delivered to the Sheriffs an Hour after the o“ cer 
ther Tirit of Fi. fa. but did bear Teſte befoze it ; the o- Sheri# in 
ther Urtt being Teſte after Smalcomb's Fi. fa. 4 ſams 
Pereupon the Sheriffs made a Bill of Sale to Smalcomb wal ar. 
of the Goods of the Debtoz, tho' his Writ was delivered ecure that 
to the Sheriffs an ur after the other CUrit. —— 1 — 
But afterwards and befoze the Return of theſe Writs, ed. 
the Sheriffs (appꝛehending thep were in the CUrong) they 
made a ncw Bill of Sale of the ſame Goods to the other 
Creditoz, whoſe Fi. fa. firſt came to their Hands, tho' it 
was leſte after the other, and then they return Nulla Bo- 
na upon Smalcomb's Fi. fa. 
Tyetrrupon he brought Trover again the Sheriffs, 
\o2 the Goods ſold to him by the firſt Bill of Sale, by 
which he ſuppoſed that the Pzoperty was altered and veſt 
cd in him. 
The Cauſe was tried befoze Holt Chief Juſtice, who 
made a Calc of it, which was argued ſeveral Times in 
B. R. and the Point was upon the Conſtruction of the 
+ Sratute of Frauds, &c. by which tis enacted, Chat the * 49 car. 4. 
Hhh 2 Goods pf. 


6 3 HERE being ſeveral Judgments obtained againſt 5 Mod. z15, 


42.0 
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3 Cro. 1 14. 
Sid. 271. 


Fromtra for 
the Plaintiff. 


Eftoplc, 


Goods ſhall be bound from the Delivery of the Writ 
to the Sheriff, and not from the Teſte, &c. + 

And it was inſiſted on foz the“ Defendants, that the 
Statute doth not make any Fraction of Days, and that 
this is Caſus omiſſus, fog when ſeveral Executions are de. 
livered to the Sheriff in one Day, he hath Eledion which 
to recite firſt ; and the 1]Izſozity of the Delivery can be 
teien oily by the Endozfement of ehe CUIrif, and that Chall 
be tont la ſtbe Evidence egainf the Sheriff. 

On the other Side it was tnſiſted on fo2 the Plaintitf, 
that in this Caſe the Sheriff's Bill of Sale which wag 
firſt made to the Plaintiff, Wall wozk as au Eſtople in E. 
bidence againſt him. 

But after ſeveral Debates, the Judges were of Opint- 
on foz the Plaintiff, to which they rather inclined, fo2 
that it appeared, that the other Creditoz did not demand an 
Execution of bis Crit. 

Et per Holt Chief Juſtice, Clhere a CUrit of Fi. fa. ig 
delivered to the Sheriff to Dap, and another to Mozrow ; 
and the Sheriff crecutes the laſt firſt by making Sale of 
the Goods, ſuch Sale will ſtand good; and the Clen- 
dee ſhajl hold the Goods againſt him who firſt deliver- 
ed the (Urit to the Sheriff, and his Remedp is only by 
Aaton agatuſt the Sheriffs. 

But if two Writs of Execution are delivered to the 
Sheriff on the ſame Dey (as in the pꝛeſent Caſe) he bath 
not Election which to execute firſt, but is bound to give 
Pyeſerence to that which wag firſt delivered ; but ik in 
Fait he execute that firſt, which was laſt delivered, and 
make Sale of the Hoods, as in this Caſe was done to the 
Plaintiff; the Uendee hath a good Title to them, which 
cannot be defeated by a ſubſequent Execution of that CUrit - 
which wag firſt deu vered. 

But the Party concerned in ſuch Crit, is put to bis 
Aion againſt the Sheriff z and the Reaſon is foz the Quiet 
of Purchaſers under Sheriffs upon Executions, fo2 o- 
therwiſe it would be dangerous to make (ſuch Purchaſes of 
Sheriffs, and that might make Crits of Execution of no 


Effect, 
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Dr. Groenvelt verſus Dr. Burnell, & al 


HE Plaintiff bought his Aﬀton agatnſt the Deken Where « 

dants (who were late Cenſozs of the College of i dun 
Pbyſictans in London) fo; falſe Jmpztſonment, which was 5.11 t do 
by Colour of Pioccedings had befoze them in that Col- 91ivered 
lege, and that the A had requeſted of the pzeſent u ofier 1 
Cenſozs to have a Copy of the ſaid Pzocecdings, but they 
denied to give him any Copy thereof, &c. 

CUherefoze he now moved fo2 a Rule of Court to the 5 Preface 
Cenſors, &c. to couſe a Copy of the ſald ꝛoceedings to be ** —— 
del\vered to him (the Plaſntiff) at his own Charge. 46 El 3. 

But this was oppoſed, becauſe there was only a Plea 
pleaded. but no Tſe ſotned, therefoze the Plalntiſk may 
demur if he think fit. 

Sed per Curiam, Cis uſual to make ſuch a Rule foz the 
ſake of Evidence after Jſſue ſolned, but not by way of al- 
ſiſting the Defendant to plead, | 

'Tis likewiſe uſtial fog] the Tudges of Gaol-Delibery to 
deny a Copy of an Acquittal to him who intends to bing 
an Aﬀton thereon, when there was a pzobable Cauſe foz a 
criminal Pzoſecution, fo? the Court will never help any lt- 
tigioug Sutt. 

The Court denfcd to make any Rule in this Caſe. 


The King werſus Greep. 


HE Defendant was indicked fo2 Perjury fn gibing 
Evidence fox the Earl of Mountague in the great Paik. 5'3- 
Cauſe between him and the Earl of Bath, concerning the for Pe, jury 
Duke of Albermarle's Eſtate, which was tried at the Com. wherein the 
mon Pleas Bar in Replevin, wherein the Yſue was, ee 
Whether the late Duke of Albermarle died fefſed in Fee of iy „ene. 
Lands, &c. oz not, 
And to pzove that he did not die fefſed in Fee, a Deed 
of Settlement was pzoduced, by which he was made Tenant 
in Tail, Remainder in Fee to the Earl of Bath, to which 
Deed one Richard Strode of Newnham in Devon, (amongſt 
others) was a Tlitneſs, who made Oath of the Execution 43a Wir- 
of that Deed by the Duke here in Town, at his Houſe cal- 1% for the 
led Albermarle Houſe. gue Who 
Jn Oppoſition to which Dath the Defendant Greep wag claimed ur- 


* pzoduced, who ſwoze that at the Time this Deed boze e b the 
| ate Duke, br 


us 233. 
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*; Cro, 428. 
Hb, 6. 
(Gould, 191, 
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„ Inſt, 164. 
2 Bulſt. 15-. 
Hob. 53. 

11 Rep. 113, 
i Cro. 353. 
Palm. 135. 
2 Roll, Rep 
41+ 309 
vel. 111. 
Stile 136. 
let. 97. 

1 Cro. 312. 
Stile 336. 


3 Cro. 46, 
1 
Tho King 
ver. Bolt. 


2 Leon. 201+ 


Date, the ſame Richard Strode was at Newnham, and fo; 
this he was indicted lo; Perjurp, and convicted; and now 
it was moved in Arteſt of Judgment, fo? that the [Perjurp 
was too generally aligned, (viz.) That the Defendant 
Greep had depoſed that Richard Strode tali die, &c. was at 
Newnham, * (innuendo Newnham, the Houſe of the ſaid 
Richard Strode in Com. Devon.) ubi revera & in facto the 
ſald Richard Strode eodem die, &c. non fuit apud Newn- 
ham prædict' ; now this Innuendo was not ſuffictent to al. 
certatn that whic' of it (elf was incertain; and fo? that 
the Alignment of the Perjury related only to that Newn- 
ham mentioned in the Ianuendo, which was Newnham, 
the Houſe of Richard Strode in Com. Devon, and that wag 
moze than the Defendant had ſwozn, that being that he 
tali die, &c. was at Newnham generally, without anp Ad- 
ditlon. 

And fo2 this Reaſon the Judgment was arreſſed, and 
Juſtice Eyre in his Argument held, that if a Man (wears 
kalſlo in a Matter which is not material to the Iſſue, 'tis not 
Deriutp. and to pzove that Matter, he cited the Caſes in 
the“ Margin; and mozeover, that the Statute 5 El. againſt 
Mer jury purſues the Common Law, and adds nothing new 
but the Penalty; and that in this Caſe, the Matter in 
which the Perjury was aligned was immaterial to che Iſ- 
ſuc; and therefoze no ]Ierjury puniſhable by + Indiament. 

Sed per Holt Ch. Juſtice, tis Perjury to (wear faifly in 
any Circumſtance wh:ch conduceth to the Iſſue, 02 to the 
Diſcovery of the Truth; but where tis only tn (ome im- 
pertinent 02 minute Circumſtance (as where the (T:tneſs 
dined luch a Dap) which is uſual amongſt the Cluſgar tn gt. 
bing Evidence; tis not ]Ierjury becauſe it doth not con- 
duce to the Iſſue, oz to the Truth of the Matter to be tried. 

But ik the Credit of a (Uitneſs is in Queſtion, and an. 
other Perſon to ſuppo2t it ſwears, falſly this ts Per jury; 
and he (aid the ſame Certatnty is required in an Indickment 
fo} Meriurp at Common Law as there is upon the Statute 
5 Eliz. becauſe that Statute doth not make any Thing ber- 
jury which was not (o befoze; tis true ik a Man is con- 
victed of ]Ierjury at Common Law, the King may par- 
don him, but if upon the Statute he cannot. 

And this Judgment being arreſted and entcred of Re- 
coꝛd. a CUIrit of Erro2 was brought in the Houſe of Lords, 
and in Hillary Clacation, anno 10 Will. it was reverſe, 


and the Defendant was taken, &c. 
2 Ther- 


Term. S. Mich. 9 Will. 3. BR 423 


Thermolin verſus Sands. 


E Caſe, f. The Defendant had ſelled a Ship by {bel in the 
citrtue of a Pyocefs out of the Mmiraltyz and up- Pa 4 
on that Seiſure the Plaintiffs libelled in the Court of Ad fer forth that 
miralty, letting fozth, that they were Pyopyletors of the {he Sip mes 
ſaid Ship, aud that che was taken out of their PoſſeMion gen 
by Giolence; but this was not laid to be ſuper altum 
mare. | 

Thereupon Thermolin came in and claimen Property, 
ſetting fozth, that the ſald Ship was taken as Prire in the 
French Mat by one Dubart, a French Captain, of whom 
he bought her at Bergen, and that ſhe was taken upon the 
High Sea near Norway. 

Upon this they pzoceeded to Pꝛoot, and ſuch Taking up- 
on the High Sea was pzovedz but becauſe there was no 
Sentence of Condemnation by the Court of Admiralty in . vent. 1; 
France againſt this Ship as Prize, 02 at leaſt no ſuch Sen- zos. s. C 
tence could be made out, our Court of Avmiraley vecreed ev.. 
the Ship to the Defendant Sands, &c. the od ©wner, from : Sund 25 
which Decree Thermolin appealed to the Delegates; and 5. C. 
now moved fo2 a Pꝛohlbition, upon a Suggeſtion, that the rk gd 
Suit there was but in Nature of a Trover or Detinue; 31s. : 
and he relied on the Caſe of * Radley and Egglesfeild. Cro. Car. 97. 

But on the other Side it was ſaid, that there is a Dif- Econtra. 
ference between the old Pꝛoptietaz, and de who is Vendee 
of a Prize under a Sentence of the Admiralty, te the Cen- 
dee map well purſue there upon the Seiſure of uc Seip, 
becauſe tis but as an Appendix to the pzecedent Sentence 
under which be claims; and in this Caſe a Pꝛobtbitton 
ought to go, becauſe upon the Face of the Lidel it doth not 
appear, that the Capture from the Defendants was ſuper 
altum marc, 

To which it was anſwered, that in thoſe general Libelg 
againſt a Ship, tis not the Conrſe of the Ubnatraicy to 
lap the Captare to be ſuper altum mare, 

Beſides, if it was the Courſe, this Defeft is helped by 
the Plea of Thermolin in the Admiraltp»Court ; and by the 
Pools taken there, by which the Taking was confeſſed, 
and proved to be upon the High Sea, bc. 


And the Court was divided, (viz.) Holt Ch. Juſtice ans 
Rokesby were fo2 the Pꝛobibition, becauſe of that Deke in 
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the Libel, but Turton and Eyre contra; fog thep held that 


the Pleading and Pools had ſupplied that Defc>; ſo no 
Rule fo a Pꝛohtbit ton. 


Shadow verſus Painter. 


Where the H Reſpaſs Quare warrenam & clauſum ipſius (the Plain- 
4 -—— oo tiff) fregit & intravit & herbas depaſt. &c. ac in ea- 
| dem Warrena & clauſo cum canibus cuniculoſis, Anglice, 
Coney-dogs, venebatur, Anglice, did hunt, ſine licentia & 

contra volontatem ipſius (the Plaintiff) eodem (the Defen- 

dant) exiſten. Artifice inferiori, (viz.) Fabre Ferrario & non 

exiſten. qualificat. ad ſervand. canes cuniculoſos & alia enor- 

mia. &c. 

After a Aerdict foz the Plaintiff, and 7 s. Damages, it 
was moved, that the Platntiff ought not to have full Coſts 
upon the new Statute. | 

(1) Becauſe the Matter is not lald contra formam 
Statuti. 

(2.) Becauſe tis not lald, that the Defendant hunted 
and killed any Game, but only that he hunted, generally, 

Sed non allocatur; (0 the Plaintiff had Judgment, &c. 


Beresford's Caſe. 


Suit upon M* Beresford, ag Deputy Bailiff of the Liberty of 

—— Taonton- Dean, under the Biſhop of Wincheſter, had 

allocandis, C(ued out a Crit de libertatibus allocandis, directed to the 
Sheriff of Somerſerſhire, thereby reciting, Quod conſtat 
Regi, that his PPogenitozs by ſeveral Charters, had grant- 
cd to the Biſhops of Winton the ſaid Liberties, with the 
Execution and return of all CUrits within the Piecinck, &c. 
—. ray the ſaty Biſhops had enjoyed the ſame accozding- 
p, &c. 

To this Crit the Sheriff made this Return, (viz.) 
Quod non apparet mihi, that there were any ſuch Charters 
as in the Crit mentioned; & ulterius, that the pꝛeſent Bi- 
ſhop of Winton, og bis Pyedeceſſoz, never cnjoyed ſuch 
Libertics, &c. 

And now it was moved ko a Rule on the Sheriff to a- 
mend this Return, but the Court would make no Rule, 
becauſe it was an extraozdfnary Courſe to try the —_— | 

I erties 


—— — — — — —— — 
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Libertics tn an Action fo? a falſe Return of a Writ z where- 
as, if the Plaintiff is aggrieved, he map bing an Acton a- 
gataſt the Sheriff koz infringing bis Liberties, &cc. 


Turbervill verſus Stamp. 


E229 E, Nc. wherein the Plaintiff declared, that the 


1 Salk. 13, 
Action for 


4 Defendant ignem ſuum apud (ucy a Place tam ne- negligently 
gligenter & improvide cuſtodivit quod perinde the Plaſn- Keeping his 


tiff's Field, containing ſo many Acres of Furze, Was 
burnt and conſumed, 

Upon Not guflty pleaded, the Plaintiff had a Uerdict; 
and now it was moved in Arreſt of Judgment, that this 
action would not lie, becauſe it was founded only on the 
Negligence of the Defendant; and an Acton cannot be 


Fire in a 
Field. 


maintained upon ſuch Negligence, unleſs there is a Truſt 


repoſed in the Defendant, oz upon the ſpecial Cuſtom of 
England, which implies a Truit, but that ertenos no far- 
ther than to the Fire in a Man's Houſe, and not to a Fire 
in the Field, as this Caſe was, ko the Defendant, in a 
p2oper Seaſon, did (et Fire to (ſome Heath and Furze in 
his own Gzound, which Fire was by a ſudden Wind car- 


tied over into the Plaintiff's Clofe adjoining, tho the De- 


frudant's Servants did all in their Power to pzevent it, 
but wanted Number. | 


CUherefoze it was inſiſted fo} him, that if an Afton 


would lie, it muſt be upon the ſpecial Matter, and not up- 


on the Negligence. ' 

Put (rt was argued fo2 the Plaintiff, that the Defen- 
dant is as much ouſtged to take Care of his Fire in the 
Field ag he is in his Donſe, and that the common Cuſtom 
of England, which is the Common Law, ertendg as well 
to the one as to the other; and the Caſes in the“ Mar- 
gin were cited, where in the Oeclaration the Fire was 
not alledged to be in a Houſe, but generally at ſuch a 
Place; and the Court being of this Optnfon, 

Judgment was given fo2 the Plaintiff. 


[ii Sanders 


2 H. 4. 18, 
14 Aſſiſo 


2 9. 

itz. Abr. tit. 
Iſſue, pl. 88. 
Double Plea 


31. 

28 H. 6. 7. 
31 H. 6. 1. 6. 
Old. Entr. 
219. 

Raſt. Entr. $. 
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Sanders ver ſus Owen. 


2 Salk. 46). HE Caſe, 1. The Earl of Winchelſca being Cuſtos 
28. 16. Rotulorum of the County of Kent, after the Ma- 
zee fung the new Statute * 1 Will, 3. concerning the Nomi- 
fo pag 3- nation of the Cuſtos Rotulorum, and Clerk of the Peace 


ar +«1Ap. ko every County, be 15 Julii, 1 Will. 3. in open Seſſiong 
pointment of then help foz that County, when the Defendant Owen wag 
* of pzeſent in Court, ſaid theſe. CLiozds, (viz.) | do nominate 
by the Cute the ſaid Philip Owen to be Clerk of the Peace, according 
i» ſufficient. to the Act of Parliament; whereupon He was fo2thwith ad. 
mitted and won into the Dffice, and executed it during the 
Life of the Earl of Winchelſea. 

After whoſe Death the Lord Rumney was appointed 
Cuſtos Rotulorum, and he by Deed granted this Dffice to 
Saunders, who entered and difſeſſed Owen, who bought an 
Aſſiſe tn the County of Kent, all which Matter was found 
ſpecially befoze the Chief Baron Ward, who adjourned the 
Afſiſe into the Court of Common Pleas, where the ſingle 
Point argued was: 

fl. Whether by Gir tue of this Statute the Cuſtos Rotu- 
lorum might nominate and appoint a Clerk of the Peace 
by Parol, without any Deed or Writing. 

And it was adjudged in that Court foz Owen, the 
Plaintiff in the Ante, (viz.) That a verbal Nomination 
was ſufficient; whereupon a CUrit of Erro was bought 
in B. R. and after ſeveral Arguments, the Court una voce 
agreed, that a parol Nomination was ſuffictent. 

Pur yet the Court of B. R. reverſed the Judgment, be- 
cauſe the Fo2m of the CWUozds uſed by the Earl of Winchel- 
ſea in the Momination of Owen, was inſuffictent, fo2 he 
did not*name any certain County of which he ſhould be 
Clerk of the Peace, no; diſtinguiſh what Statute he intend: 
cd, fo? there are + two Statutes which concern this Mat- 
ter and mozeovet, by his adding this Tio, (viz. ſaid 
Philip Owen, tis altogether tnſenſible. 

Cipon this Judgment a Crit of Erro2 was brought in 
the — of Lozds, and there the Judgment of B. R. was 
reverled. 


I Winter 
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Winter verſus Lovedaz. 


. IN a ſpecfal Clerdict in Ejetment, the Caſe appeared 5 Mod. : 44, 
to be as followeth: George Powlett being ſeiſed in ng S 
Fee of the Banoz of Gotehurſt in Somerſetſhire, did upon 3 © * 
the Marrtage of his Son, ſettle the (ſame to the Ade of Copyhold 
himſelf fo2 Like; and afterwards to the Ce of his Mike pace W 
fo2 Life, then to the Ale of his Son in Tall, and foz CUant Demetes of | 
of ſuch Iſſue to his own right Heirs, in which Deed of « Manor. 1! 
Settlement there was this Pꝛovilo. 1 

. That it ſhould be lawful for the ſaid Seonge 
Dowlett during his Life, and for his Wife after his I 
Death, during her Life, by Deed indented, to make 
Leaſes either in Poſſeſſion for the Term of one, two, 
or three Lives, or for the Term of thirty Years, or for any 
other Term or Terms, Number or Numbers of Years, 
determinable upon one, two, or three Lives, or in Re. 
verſion for one or two Lives, or for thirty Years, or for 
any other Term or Number of Years determinable upon 
one or two Lives, ſo as ſuch Demiſe be not made of a- 
ny the ancient Demeſne Lands, Parcel of the ſaid Ma- 
nor, or of any other Lands which for the Space of ſeven 
Years had been uſed as Demeſne Lands, and ſo as the an- 
cient Rent was reſerved. 

Jt was found that the Lands now in Queſtfon were 
Copy hold Lands, Parcel of the ſald Manoz, and being 
in the Tenure of Richard Blanchflower, foz the Term of 1 
two Lives, by Copy of Court-Roll under a certain | 
Quit-Rent, he the ſaid George Powlett (after the ſaid 
Settlement) made a Leaſe thereof to Robert Blanch- 
flower by Deed tndented, fo2 thirty Years abſolute, to 
commence after the two Lives then in Being, re- 
ſcrving the ſame Rent as in the Copy to Richard 
Blanchflower. 

The two Lives being now dead, the Leſſoz of the 
Plaintiff claimed as Þeſr in Tall to his Grandfather 
George Powlett, by UGittue of the ſaid Settlement; and 
the Defendant claimed the Term of thirty Years under 
Robert Blanchflower. 
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There were two Points made tn this Cale. 


(1.) CUhether theſe Lands being Copyhold were with. 

in the Jntent of this Pioviſo which gave the Power of 

Leaſing, eſpectally ſince all the Demeſne Lands of the Ma. 

nez were crcepted out of the Power; and all Copyhold 

* N14, I: Lands are * Demeſnes, fo2 tis an inſeparable Quality of 
was found, gyerp Copphold, that it was Time out of Mind Parcel of 


that there 


were other the Mano? | 
lande which (2.) Jf Copyho!d Lands ſhould be within this Power. 


= _ _ then whether ſuch Power is well purſued by this Leaſe fo2 
il le 30 Years abſolute, 02 whether this Leaſe doth not exceed 
in Demeſne- the Power, becauſe it ſhould have been fo2 30 Pears, oz 
ſoz any other Muniber of Pears determinable upon the 
Death of One Life, being a Leaſe in Revcrſion alter two 
Lives in Poſſeſſion. 
And alter ſeveral Arguments at the Bar, the Court 
gave their Opinlon ſeriatim, (viz.) Holt Chief Juſtice, 
Turton and Eyre fo} the Defendant, (viz.) That Copy- 
hold Lands were not within the Power of Leaſing, bc- 
cauſe they were within the Exception of all Demeſne Lands; 
but as to the ſecond Point, they held that a Leaſe foz 30 
Years abſolute in Reverſton after two Lives might be 
made by George Powlett o; bis Wir, of any Lands which 
were in their Power of Leaſing. 
Power of But Juſtice Rokesby was of another Opinion in both 
making Lca- Points, fo be held firſt that Copyhold Land, were not 
ſe cork "0 within the Intent of this Pzoviſo ; and that if the De- 
Copyhold. meſne Lands had not been cxcepted by erpzeſs Cozds, yet 
the Power of Leaſing would not have extended to them; 
ko; (f it did, it would deitroy the Tenure, becauſe C opy- 
bold Lands once leaſed, are foz cver enfranchiſedz and 
thercfoze it hall never be peſumed, that the Tenure was 
intended to be deſtroyed Without cxpzeſs CUlozds of the 
Parties foz that Purpoſe. 
(2.) As to the (ſecond Point, all Leaſeg to be made by 
Airt ue of this Power ko; 30 Pears, 02 anp other Num- 
ber of Pears, ought to be deter minable upon the Death of 
one, two, oz ther Lides, as the Caſe ſhall happen with 
reſpect to the pzeſent JIofſcMion, and to the Reverſion ; 
and becauſe this was a Leaſe in Reverſion after two Lives 
in Poſſeſſion, and ko; 30 Pears abſolute, therefoze 'tis 
not good, foz it ought tobe ko; 30 Pears, if one Life _—_ 
5 0 
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ſo long, there bring two Lives then in Being z ſo? otherwiſe 
there will be no Piopoztion between a Leaſe fo2 one 
Life tn Reverſion after two Lives in Being, and a Leaſe 
fo2 thirty Pears abſolute, in Reverſion after two Lives, 
fo2 thirty Pears is alwaps accounted an Equtvalent to 
thiee Lives in Poſſeſſion ; therefoze fo: this Reaſon alſo 
the Leaſe made by George Powlett ts void. 

Et per Holt Chief Juſtice arguendo, A Leaſe made to Il. ;4 
commence at any Day to come is pzoperly a Leaſe in Re- 
verſion, but tn this Caſe it ſignifies a Leaſe to commence 
aftcr ſome Intereſt in Being at that very Time when the 
Lcaſe in Reverſion was made. 

That this Power to Leaſe for Life in Reverſſon 
muſt be taken to be a Leaſe of the Reverſion it (elf, 
and not a concurrent Leaſe, and it cannot be other- 
wiſe, becauſe a Freehold cannot commence in futuro. 

and where there ts a Power given to make Leaſes l. Abr. 
in ]Poſſeſion and Reverſion, in (ach Caſe if a Leaſe % uin. 
ts made in Poſſeſſion, and afterwards ſome Life d2ops, , . 
he cannot make a new Leaſe in Reverſion of the fer 
ſame Lands, becauſe his Power ts crecuted by making the Walker. 
firſt Leaſe, 

That where a Qualification 1s annered to a Power 
of Leaſing, which if obſerved gocs in Deſtruction of 
= Power, the Law will diſpence with ſuch Qualifica- 
tion. | 
As fo Inſtance; Mhere there is a Power to make a 
Leaſe of a Mano?, oz of any Part thercof, ſo as the 
ancient Rent is reſerved, pet he map by this Power make 
a Leaſe of the Services, Parcel of the Band? upon which 
no Rent can be rcſerved, otherwiſe the cexpzeſs Power 
would be defeated. 

The [Plaintiff had Judgment. 


Aſhton verſus Sherman & ux. Intratur Hill. 
$ Will. 3. B. R. Rot. --- But adjudged, Mi- 
chaelmas 9. 


EBT upon a penal Bill of Thirty Pounds against an Ade 


| Sherman and his Wife as Adminiſtratrix to William rr 3 


Feild. | ed ſeveral 
udgmenty, 


and concluded to the Country, when it ſhould be & hos _ eft Pie 
he 
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The Defendants pleaded in Bar a Judgment fo2 4001. 
recovered againſt htm and her as Admintſtratrix, &c. by Ko- 
bert Waring, and another Judgment upon a Bond fo 
1001. recovered againſt them by Gilbert Eaſt ; another 
Judgment upon Bond foz 100 |. recovered againſt them 
by Margaret Barton, Widow; another Judgment upon 
Bond foz 1co |. recovered againſt them by Nathaniel Ax- 
tell; another Judgment upon Bond fo? 20 J. by Nathaniel 
Hickman ; and another Judgment upon Bond fo} 1001. at 
the Suit of Henry Corniſh, and that they had not Aſſets, 
but of the Clalue of 101. which were not ſufficient to ſati(- 
fy thoſe Judgments. 

The Plaintiff replyed præcludi non, &c. quia quoad the 
Judgment koz 100 l. recovered by Gilbert Eaſt, there was 
but thirty Pounds of it a juſt Debt, which was ſatisfied 
after the ſald Judgment obtained; and that the De- 
fendants kept that Judgment on Foot by Fraud to de- 
ceive their Creditozs, & hoc paratus eſt verificare unde 
petit judicium & debitum ſuum prædict una cum dam- 
nis ſuis occaſione detentionis debiti illius ſibi adjudica- 
ri, &c, 

Et quoad the Judgment recovered by Henry Corniſh, 
that only 281. of it was a juſt Debt, which he was always 
ready and offered to accept in full Satisfatton and Dil. 
charge of the Judgment fo2 1001. and that the Oefendanc 
delayed the [Payment thereof, and kept that Judgment on 


Foot by Fraud, & hoc, &c, and concluded ut ſupra. 


Et quoad the Judgment of 100 l. recovered by Marga- 


ret Barton, that but 30 1. of it was a juſt Debt, which was 


patd ſince the Judgment, and that it was kept on Foot by 
Fraud, & hoc, &c. and concluded again ut ſupra ; the like as 
to the Judgment recovered by Hickman, that it was all 
pald with the like Concluſion, &c. 

Et przdict' Nicholas Aſhton ulterius dicit quod præfat' 
Johannes & Maria, (the Defendants) die exhibitionis of 
the Plaintiff's Vill. had divers Goods and Chattels, v hich 
were the Jnteſtate's at the Time of bis Death, in their 
Þands, to be adminiſiredto the Clalue of the Debt demand. 
ed by the Plaintiff præterquam bona & catalla ſufficien' to 
ſatisfy the ſaid Bobert Waring and Nathaniel Axtell of 
their Debts recovered as afozeſaid ; and alſo to ſatisfy the 
ſaid real Debt of 231. due to Henry Corniſh (ſcil't apud H. 
in Com. W.) & hoc petit quod inquiratur per patriam. 


3 And 
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And upon a Demurrer to this Replication, it was much 
inſiſted on, that it was naught, becauſe of the ſeveral 
Concluſions, Et hoc, &c. Unde petit judicium, &c. which 
were lever ally made after the leading the Frauds to the 
ſeveral Judgments; fo2 as this Replication had but one 
Commencement, with a Fræcludi non, &c. ſo fr ought to 
have been concluded with one Averment, (viz.) Et hoc pa- 
rat. eſt verificare, and Pꝛaper of Judgment. 


Sed non allocatur, upon the Authozity of the Caſes cited 


in the“ Margin. ® 8 Rep, 


| Tu 
Caſe. 9 Rep. Meriell Treſham's Caſe. 1 Saund 336. 2 Saund, 49. 


Then it was objefed, that in this Replication the Plaſn- 
tiff had made an ill Concluſion as to that Part of it, 
wherein be had alledged, that the Defendant had Aſets vl- 
tra the Debt due to Waring and Axtell, &c. by putting 
thac Matter to be tried by the Country, foz he ought to 
have concluded with an Averment, (viz.) Et hoc paratus 
eſt verificare, (o as to give Leave to the Defendants to re- 
join to this new Matter. 

To which it was anſwered, that the Defendants in their 
Plea have poſitively alledged, that they had no Aſſets, but 
only to the Clalue of 101. and therefoze they could not de- 
part from that Allegation z and ſo here a good Jſſue was 
offered by an Affirmative to a Negative, and therefoze the 
Replication ought to conclube to the Country; and ſo it 
was tn the Caſe af * Hancock and Prowte. 

Sed per Holt Ch. Juſtice, who gave the Rule, this Repli- 
cation is naught fo2 the Reaſon ſupra, fo ſince the Plain- 
tiff had undertaken to anſwer thoſe Judgments to Waring 
and Axtell, and the 281. to Corniſh, by an Allegation of 
Aſſets ultra thoſe Debts, he ought to have concluded with 

an Averment, ſo as the Defendants might have rejoined. 
And mozcover,*tn this Caſe, it was not neceſſary fo the 


* 1 Saund. 
336. 


Plaintiff, in his Replication, to make a particular Anſwer - 


ro every one of the Judgments pleaded in Bar to the ac⸗ 
tion; fo2 if the Plea ts falſified in one Part, tis naught in 
the CUlhole, and therefoze he held, that in this Caſe the 
Plaintiffs might have omitted to give any Anſwer to the 
Tudgments of Waring and Axtell, and have reſted upon the 
other Matters pleaded to the other Judgments, without 
going farthcr, | | 

Judgment was given againſt the [Plaintiff foz the Rea- 
ſon ſupra. 


Sparks 


—— — _— 
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Sparks verſus Crolts. 


The Deſen- Ction againſt the Defendant as general Adminiſtrator, 
13 De pleaded in Abatement, that he was but a ſpe⸗ 


neral A« "ni. clal Adminitrato2 during the Pinontp of his Mike, but 
niſtrator,and id not aver, that ſhe was fill under Age; and fc? that 
pleaded iv Rkolon there was Judgment againſt htm to anſwer over, 
that he ws Then be pleaded in Bar, that Puis darrein Continuance 
25 Ad- his (Wife died. which was from the laſt Term; but this 
„, was over-ruled, becauſe it was contrary to what was now 
admitted on Recozd; ſo Judgment was given agatuſt bim. 


Gale verſus Noble. 


Lands. grant- PON a Trial at Bar in Eſedment foz Lands, Par- 
— cel of the Manor of Corſham in Wilts, which by 
Manerii are Verp antient Books of that Banoz, appcared to be Parcel 
not Copy- of the Dutchy of Cornwal, and ſtill paſs by Surrender and 
hold, bur eu. Copy of Court: Roll, but yet are not Copybold, becauſe it 
Freehold, Did not appear in any of the Rolls o; Coptes now p2odu- 
ted, that they are granted ad voluntatem Domini Manerii, 

but only tenendum ſecundum conſuetudinem Manerii; 

therefoze it was reſolved by the Court, that theſe Lands 

are not Copyhold, but a cuſtomary Freehold ; and foz that 

Reaſon the Gerdict was foz the Platntiff, againſt whom 

S Rep ga. the Qerdict was found at the Niſi prius foz a Fozfeiture by 


— png committing CUaſte, the Plaintiff in that Actſon taking it to 


2 Vent. 144. be Copyhold, as all the Tenants had conſtantly done. 


Dawny verſus Caſhtord. 


Proſeription ASE, &c, fog Stopping a Way, in which the Plaintiff 
% declared, that he was poſſeſſed of ſuch a Peſluage foz 
term for the Reſidue of a Term fo} Pears pet to come, and Time 
\ cars, not out of Mind had uſed to have a CTlap leading to ſuch a 
WOE Place, which the Defendant bad ſtop'd, 8c. 

x Apon Not guilty pleaded the Platntiff had a Cerdict , 
and it was now moved in Arreſt of Judgment, that bere 
was a Pyeſcription by a Que Eſtate of a Term for Years, 
beſides here was a Terminus ad quem, but no Terminus a 


quo the Map did lead, 
1 ag 


As to this laſt Matter it was held, that the Defect was 
cured by the Clerdict, but the firſt was an incurable Fault; | 
ſo the Judgment was arreſted, if 


| 
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Bonner verſus Hill. Intratur Mich. 9 Will. 3. 
B. R. Rot. 558. | 


HIS was an Aﬀton on ſeveral P2omiſes, &c. "i 
The Defendant pleaded in Abatement a fribolous Where « Re- "It 
Plea, (viz ) That the Plaintiff had tmpleaded him in the Piston. 
Court of Common Pleas pro eadem cauſa actionis. cluded in 
The ]latntiff replled Nul tiel Record in the Court of bar. 
Common Pleas, and concluded his Replication in Bar, 
5 (viz.) Unde petit judicium & damna ſua, &c. 
N And upon a Demurrer to this Replication it was inſiſt» Se ame- 
„that the Adlon was diſcontinued z and the Caſe of Ser ie 
Bils and Harcourt was cited as an Authoztty in Point. Antes. 
Sed per Holt Ch. Juſtice, This Caſe differs from that, 
becauſe here the Plea is ill, and the Judgment in this Caſe 
was upon the Jnſufficiency of the Plea. 
But tn that Caſe the Plea was good, and the Judgment 
was upon the Replication, koz that the Plaintiff had there- 
by pꝛaped a w2ong Judgment. 
And he (aid, that (f Matter of Fai is pleaded in Abate- 
ment triable per Pais, the Plaintiff may conclude his Re- 
plication in Bar, becauſe final Judgment is to be given 
after a Gerdict in that Caſe. 
— the Rule was, that the Defendant anſwer 
over, 


Whitechapel Pariſh verſus Stepney Pariſh. Pal: 
| 1 Will. 3. 


HE Caſe was, one Borer had two Children, both Where the 
. born in the Pariſh of Whitechapel; the Father Parten 

died. and the Mother married again, and not long after- e 
wards the Vusband and TUlfe ran away, and deſerted theſe « legitimate 
Childzen, who were afterwards pzivately dzop'yd in the Che gone 
Pariſh of Stepney, one of them being two Years old, and where born. 
the other kour Pears old; whereupon the Childzen were by 

Older of two Juſtices removed to Whitechapel, but that 


Kkk Oper 
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Oder was vacated upon an Appeal; and the Reaſon ex-. 
pzeſſed in the Seſſions Dzder was, becauſe Stepney could 
not pzove, that Borer the Father of the Childzen was ever 
legally ſettled in Whitechapel, tho' in the ſame Ozder it 
was acknowledged by expzeſs CUozds, that both the Chu⸗ 
dzen were born in Whitechapel. 

And now it was moved to quaſh this Over of Seſſions, 
the Queſtion in Law being, ik the Birth of theſe legitt- 
mate Childzen ſhall gain a Settlement of them where the 
Parent is dead, and the Place of his laſt Settlement un- 
known, and ſo muſt be eſteemed as a Aagabond. 

Jt was agreed by all, that the Birth of a Baſtard-child 
gains a Settlement foz that Child, and alſo that a legttt- 
mate Child gains no Settlement by its Birth, when the 
Place of the Parents laſt Settlement is known, but that 
ſuch Child muſt follow the Settlement of the Parent, 

Sed per Curiam, This Ozder of Seſlons was quaſhed, 
any the Oder of the two Juſtices confirmed, becauſe 
where the Parent is a Vagabond, the Birth of a legitimate 
Child gains a Settlement; otherwiſe it will be bozn a da- 


grant, 
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Thompſon werſus Leach. 


found, the Subſtance whereof was as followeth : — 
}. That Nicholas Leach was ſeiſed in Fee of the Jt 10010 
Lands now in Queſtion, lying in Devonſhire, who by in Lav. 
bis laſt Mill deviſed the ſame to his Bzother Simon Leach 
ko; Life; and after his Death to his firſt, and every Son 
in Tail; and fo Cant of ſuch Iſſue, then to the Defendant 
— Simon Leach in Tail, Remainder to his own rig 
rs. | 

That Nicholas died ſeiſed, that Simon his Bꝛother en- 

tered and was ſefſed fo} Life, and married, and his CUife 
being great with Child, and within thzee Bonths of the 
Time of her Delivery, the ſaid Simon her Þugband by 
the Perſuaſion of Unton Croke (whoſe Daughter he mar- 
tied) executed a Deed to the laid Unton Croke, to the 
le of the Defendant Sir Simon Leach, which (atv Deed 
purported a Surrender of all his Meſſuages, Lands and 
Tenements whatſoever unto the Defendant Sir Simon 
Leach, without any Conſlderatton. | 

That within thiee Months afterwards a Son was 
bozn, and named Charles Leach, who was the Leſſoz of 
the Plaintiff. 

That about five Pears afterwards, and not befoze, the 
Defendant Sir Simon N Notice of this Deed of 

2 


sur- 


1 Ejectment at a Trial at Bar, a ſpecial Cerdict was ; Mod. 301. 


— MH — 


6 — — 
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Ireſpals and 
Calo cunnot 
be joined in 
the la mo 


Action. 


Surrender, and then he aſſented to it, and entered, and hay 
the PoſſeMon. 

That Simon Leach the Father was not Compos mentis 
at the Time he executed the ſaid Deed of Surrender, and 
that he was now dead, and that Charles Leach (the LeC- 
ſoz of the Plaintiff) was bis Son and Þetr. 

The Queſtion upon this ſpecial Clerdice was, Whether 
this Decd of Surrender was void ab initio, og only voidable 
by way of Plea, on by Sei. fa. (o the King, in the Lite- time 
of Simon Leach the Lunatick ; fo; if it was at any Time 
effectual to merge the Tenancy tor Life of Simon Leach 
the Father, befoze the Birth of dis Son, then the contin- 
gent Rematnder would be deſtroyed ; and tho' this Surren- 
der ſhould be afterwards avoided by any Means in Law; pet 
the contingent Remainder being once extin#, could not be 
revived by any Matter ex poſt tacto. 

Another Point was made, upon which this ſpecial Ger- 
dict was found, and which did ariſe from the Difference ta- 
ken in * Beverley's Caſe, (viz.) Becauſe Charles Leach 
claimed by wap of Remainder, and not as Heir at Law, 
and ſo only pzivy in Eſtate, who (as that Book is) cannot 
avoid the Acts of an Idcot. 

Sed per Curiam, This Surrender is void ab initio, and 
never had any Effect in the Law, becauſe of the Ideocy of 
him who executed it; and therefoze any Perſon map take 


Advantage of it. 
That there is a Difference between a Feoffment and Li- 


very made propriis manibus of an Ideot, and the bare Ex- 
ecution of a Deed by Sealing and Delivery thereof, ag in 
Caſes of Surrenders, Grants, Releaſes, &c. which have their 
Strength only by executing them; and in which the Foz- 
mality of Livery and Seiſin is not ſo much regarded in the 
Law, and therefoze the Feoffment is not meerly vo(d, but 
voidable ; but Surrenders, Gzants, &c. by an Ideot, are 
void ab initio, 
The Plaintiff had Judgment. 


Courtney verſus Conner. 


Reſpaſs bzought by Sir William Courtney againſf the 
Defendant quare vi & armis clauſum ipſius (the 
Plaintiff) fregit & in ſolo effodit ac piſces ſuos cepit, necnon 


de co quod (the Defendant) quaſdam excluſas & defenſas 
1 cujuſ- 
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cujuſdam cataractæ fregit attollit & ſubſtraxit per quod 
Aqua ab eadem cataracta decurren' piſcariam & ſtagnum 
iplius Willielmi ibidem in tanto inundavit quod per Cur- 
ſum aque ilſius & inundationem prædict' non ſolum piſces 
in piſcaria & ſtagno prædict' exiſten', videft, do manp 
Trouts, &c.) ad Valentiam, &c. exiverunt verum etiam 
idem Willielmas & ſervientes ſul a captione piſcium in 
non 2 & ſtagno exiſten impedit” & obſtraft' fue · 
runt, &c. 

Apon Not guilty pleaded, the Plaintiff had a Gerdi 
and it was moved in Arreſt of udgment, that this {at 
Part of the Declaration was in Treſpaſs upon the Caſe, 
and the firſt Part was a meer Treſpaſs which could not be 
joined in one Action, becauſe (t was compatible. 

But after ſeveral De bates, the Plaintiff had his Judg- 
ment; fox per Curiam, this laſt Matter was in its Nature 
a Creſpaſs as well as the Firft. 


Morrice verſus Golder. 


| Replevin, &c. The Defcnvant avowed the 415 — the 
8c. fo2 ſo much Rent due in Boney, and alto fox fo 5 C88, 

many Hens, and after Je fotned, and a Gerdick fog the were encice, 
Avowant, tt was moved in Arreſt of Judgment, for that — a 
upon the Face of this Avowry it appeared, that the Hens jeated Part 
were * not due at the Time of the Diſtreſs taken, and tue b.. 

here the Damages and Cofts were entire. a Verdi, 


good, 
* Hob. 133. 1 Brownl. 179. 9 H. 7.4. 11 Rep. 45.6. 1 H. 6. 55. 4. 3. 4. b 9 H. 5. 
13. 4. 2 Inſt. 303. 1 Send. 82. 


But the Plaintiff offered to releaſe the Damages, and 
alſo Rent ko the Hens, and take Judgment only fo? the Rene 
in Bonep, which was oppoſed, unfrſs the Platntiff would 
likewiſe releaſe the Coſts. | 

To which it was anſwered, that there was no Neceſſity | 
of releaſing the Coſts, and to pzove it a * Caſe wag cited, n, * 
and a Copy of the Recozd was p2odviced, where in the like Tris. 280er. 
Caſe, the Rent which was not due, and all the Damages . = K. Rot. 
were releaſed, and the Avowant had Judgment foz the '** 
Reſidue, and alſo fo; all the Coſts. 

And the Court was of that Opinton in the pzincipal Caſe z 
wherefoze the Avowant entered a Remittitur of all the 
Þens and the Damages, and took Judgment for the 
Rent in Money. Brewſter 


— Aw" 4 
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$ Mod, 368. 
1 Salk. 198. 
Covenant 
that an An- 
nuity ſhall 
be paid clear 
of all Taxcs, 
in ſuch Calc 
the parlia- 
mentar 
Taxes ſhall 


be intended. 
* See Giles 


ber. Hooper, 


anten. 


Brewſter verſus Kidgell. 


N = ſpecial Gerdick in a feigned Aﬀion the Caſe wag 

: 

11, That Robert Langford 5 Nov. 1649. tn Conſideration 
of 800 l. by him received of Ellen Brewſter, Midow, did 
by his Deed grant to her and her Þetrs a Rent-Charge of 
40 l. per ann. to be iſſuing out of bis Mano of Butlers in 
Bucks, with a Clauſe of Diſtreſs, and a Covenant fo? farther 
Aſſurance, 

That upon this Deed, theſe CUozds were endozſed, 
(viz.) * Memorandum, lt is the true Intent and Meaning 
of theſe Preſents, that the (aid Ellen Bzewſter, her Heirs 
and Aſſigns ſhall for ever hereafter be paid the ſaid Rent- 
Charge without any Deduction or Abatement of Tax, 
Charge or Payment out of, for or concerning the ſaid 
Rent, or the ſaid Manor or Lands charged therewith, 
which Endorſement was ſigned, Robert Langford. 

That afterwards 8 July 1652. the ſaid Robert Lang- 
ford by another Jndenture enrolled in Chancery, did give, 

rant and confirm the ſaid Rent unto the (aid Ellen Brew- 

er and her Heirs, and thereby did covenant with her, that 
the ſaid Rent of 40 l. per ann. freed of all Taxes, ſhould be 
foz ever after duly paid at the Times and Places of Þay- 
ment thereof. 

Then the Jury concluded ſpectally, that if the Court 
ſhould be of Optnion, that it was not lawful for the Terte- 
nant to abate, deduct, and retain in his Pands (in re- 
ſpect to the Tar papable to the King, &c. by Virtue of 
the Acts of Parliament by which 4 s. per Pound were gt- 
ven) for the Arrears of the ſaid Rent for two Years and 
an Half ended on the 2oth of Map before, then they found 
for the Plaintiff, otherwiſe for the Defendant. 

The Queſtlon was, CUbether the parliamentary Taxes 
ought to be deducted out of this Rent-Charge pro tanto, 02 
that the Rent was payable free of all Taxes, as well par- 
liamentary as other Cares. | 

Et per Curiam, (after (ſeveral Arguments) this Rent 
was payable free of all Taxes, and that no Dedutton 
could be made by the Tertenant foz the parliamentary 
Taxcs of 4s. per Pound. 

I 


Jt 
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It was pꝛelumed. that the Indozſement of the Memo- 

randum on the firſt Deed. concerning the Payment of the 
Rent-charge, without Deduction foz Tares, was made 
and indozſed befoze that Deed was executed, and (ſo was 
Parcel thereof z and the rather, becauſe that Matter was 
purſued by the Covenant in the ſecond Deed. 
Et per Holt Ch. Juſtice, Who delivered the Opinton of 
the Court, the ſpecial Reaſon of the Judgment, and which 
governed this Caſe, was grounded upon the Circumſtance 
of Time, when this Gzant was made, which was Anno 
1649, fo2 at that Time thoſe parliamentary Tares now tn 
Ciſe were firſt invented, and one of them was at that 
Time in Being. 

But if this Gzant had been in the Pear 1640, which was 
befvze theſe Sozt of Tares began, then he ſhould have been 
of another Opinion, foz at that Time, and likewiſe ſome- 
time befoze, the Tarations were by Map of Subſidies, 
Tenths, and Fifteenths, and it would be hard to extend the = Ind. ;6, 17. 
Noꝛd Taxes to ſuch Jmpoſitions which were not in Ale 
at the Time of the Gzantz and ik a Tax had been given 
by the Parliament foz rebuilding St. Paul's Church, that 
would have been out of this Covenant. 

But now theſe parliamentary Taxes have a Sozt of Er- 
iſtence at all Times, becauſe the conſtant Revenues of the 
Crown have been found not to be ſufficient foz the Emer⸗ 
gences of the Government, and therefoze theſe Tares 
came in from Time to Time as a Supply; and the Ring 
map grant by Patent, that a Man ſhall be acquitted of- a 9 H. 4. 62 
future Tax to be given by Parliament, therefoze ſuch 
Taxes do in ſome Meaſure exiſt, otherwiſe ſuch a Gzant 
would be void. 

The Cozd Taxes compzehends Rates fo; the Church and 
Bean and thoſe Rates impoſed by CommiMloners of 

ewers. 

That tho' the Ad. which gives 4 s. in the Pound, bath 
a Clauſe, that the Tertenant ſhall dedut it out of the 
Rent charged thereon, yet that doth not repeal the Cove- 
nant to pay it without Dedutton, foz he doth not offend 
the Statute if he doth not deduct z; but he bzeaks bis Co- 
benant if he doth deduX, wherefoze his Covenant ought to 
be perfozmed, . 

Mozeover, the Clos of this Covenant, (viz.) To pap 
the Rent-charge without any Deduction fo; Taxes, can 
have no othcr * but to parliamentarp 29 — — 

ettenan 
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Tertenant hath no Power to deduct in any other Caſe 
whatſoever, and therefoze (if the Covenant did not extend 
to thoſe Taxes, it would be of no Ale, 


The King verſus Biſhop of Cheſter. 


Mod. 297, RIT of Erroz upon a Judgment in C. B. in a 
Co Quare lmpedie, and after ſeveral Arguments it was 


may take by teduced by the Court to a ſingle Queſtion upon the Plead- 
« Grantro ing, ag it appeared on the Recopd. | 
Name Che Title againſt the Ktng was by Girtue of Letters 
Knight, tho" Patents made by Car. 1. by which the Advowſon, &c. was 
Nene“ granted Willielmo Theackſtone tune Armigero & poſtca 
Dignity, i= Militiz and upon Oyer of the Letters Patents they were 
Parcel of his rectted in hæc verba, by which it appeared that the Gzant 
Name. was made to William Theackſtone, Knight; and the 
— wog, Whether this could be intended the ſame 
er ſon. 
Et per Holt Chief Juſtice, It could not be intended the 
ſame Perſon, becauſe Knight is a Name of Dignity, but 
1 Inſt. 583, Armiger 02 Eſquire, a Name of Worſhip; and if he is at. 
594, 665. terwards made a Knight, the Name of Eſquire is thereby 
extinguiſhed; and therefoze a Gzant made by the King to 
William Theackſtone, Knight, when there was no ſuch 
Man a Knight, was a void Grant, and William Theack- 
ſtone Eſq; could not take thereby, becauſe Knight is not 
an Addition, but Part of a Pans Name, fo! it being a 
Name of Dignity, it becomes as much a Part of a Mans 
2 Cro. 6% Mame as his Name of Baptiſm z and fo that Selden's Tit. 
Honour, &c. was cited, 
That a Ban who is reputed a Knight, but in Truth is 
not ſo, cannot take any Thing by Tap of Gzant, by the 
Name of Knight z fo; ſuch Gzant is votd, it being a Thing 
in Reputation, without any colourable Gzound fo? it; but 
a Gzant to a Duke's eldeſt Son, by the Name of a Marqueſs, 
oz to the eldeſt Son of a Marqueſs, by the Name of an Earl 
(8 fic de ſimilibus) would be good, becauſe of the common 
Curteſy of England, and their Places in Heraldy, 
i ut. Rep. Juſtice Rokesby was of a contrary Opinion, ko; be held 
"3.14. x1, that W. T. Eſq; might take by a Gzant made unto him by 
the Mame of W. T. Knight, & fic vice verſa fi conſtat de 
perſona ut res magis valeat, &c. 


5 But 
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But by the Dptnton of the other thzxxe Judges, the 
Judgment was offirmed, and thereupon a tit of Erroz 
was bzought in Parliament, where this Judgment was re- 
verſed, fo2 tn Truth tt was only a Miſtake of the leader, 
the (atd William Theackſtone being a Knight at the Time of 
the Gzant made, 


Britton verſus Cole. Intratur Trin. 7 Will. 5 
B. R. Rot. 181. and fudgment given 8 Fe 
Anno 9 Will. 3. Hillary-Term. 


2 Treſpaſs fo: Taking his Cattle, &c. : 

The Defendant juſtified by Clirtue of a CUrit of Le- 1 Salk. 395. 
vari facias (ſued out of the Court of Exchequer, directed to india 
the Sherilf of Somerſetſhire, wherein it was recited, that of « Stranger 
one Francis Criſwick had been outlawed at the Sult of the levent an 
now Defendant Cole; and that upon a ſpectal Capias Ultle- faucht. 
gatum an Jnquiſitton had been taken and returned into the rended upon 
Court of Common Pleas, whereby it was found, that the — 
ſaid Francis Criſwick, at the Time of the Outlawzp, was —— Pack 
ſeiſed in Fee of ſuch Lands, &c. to the yearly Galue of, Zevari facias 
&c. bepond Repziſes; and that this Jnquiſition had been e. ww Going 
ſtreated and tranſmitted into the Court of Exchequer; 
wherekoze this Writ commanded the Sheriff to levy the Il. 

Cues and Pꝛoſits of theſe Lands from (ſuch a Time to ſuch 
a Time, accozding to the Rate and Ualue afozeſatd, and to 
anſwer it in the Court of Erchequer, &c. 

That the Defendant Cole requeſted the Sheriff to exe⸗ 
cute the (aid CUrit, and thereupon he made his CUarrant 
to the other Defenvants (his Officers) by Girtue of which 
they entered on the Lands, and there found the Plaintiff's 
Cattle Levant and Couchant, per quod they took his Cat. 
tle fo? the Iſſues and Pꝛofits of the Land extended, accozd- 
ing to the Command of the CUrit, &cc. | 

To this the Plaintiff demurred, and the Point in Law 
in this Caſe was, TUhether the Cattle of a Stranger, which 
were levant and couchant on Lands extended on an Out- 
lawry, may be taken fog the King upon a Levari facias, as 
the Tſſues and 1zofits of the Lands, 

And after ſcveral Arguments, it was reſolved per Cu- 
riam, that ſuch Cattle might be taken lawfully, becauſe 
the Defendant averred, that thep were levant and 
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couchant on the Lands extended, which Averment is very 
neceſſary in this Caſe. 

And Hole Chict Juſtice, who gave the Rule, gave alſo 
theſe Reaſons fo2 the Judgment. 

(1.) Firſt, becauſe the Cattle are pzoperly the Iſſues of 
the Lands, tho' they are not the Cattle of the Owner of 
the Lands, ko otherwiſe there might be no Iſſues at all; 
and the King cannot intermeddie with the Soil, becauſe 
nothing but the liſues thercof are fozfeited upon an Out- 
lawryz and the Cattle of the Perſon outlawed cannot be 
the Jſſucs of his Lands, fo2 thoſe are fozfeitcd to the 
King befoze; and if after the Outlawzy be purchaſeth any 
_ the Moperty of them is {mmedtately veſted in the 

ing. | 

(2.) The Land is Debtoz to the King, therefoze he map 
levp what ſhall be found levant and couchant there: And 
ik the Perſon outlawed ſhould, after the Inquiſition, make 
a Feoffment of bis Lands, the Cattle of the Feoffee may 
be taken fo2 the Tſſues of thoſe Lands; and ik ſo, a for- 
tiori the Cattle of a CUrong-doer, who hath no Pyetence 
of a Title. 

It Tenant fo2 Life (mpanelled on a Jury loſe his Iſſues 
by Default, the King may levy them upon the Reverſioner 
after the Death of the Tenant foz Life, becauſe it was a 
Charge upon the Land. 

Put (f Tenant foz Life is outlawed and die, it map be 
a Queſtion, Cllhether the Tſſues arrear can be extended on 
the Reverſioner. | 

Jf the Owner of the Soil is outlawed, the Cattle of a 
Commoner cannot be taken as Iſſues; but if they ſhould 
be taken, he muſt plead his Title in the Exchequer, unleſs 
his Right of Common is found by Jnquiſition on the 
Outlawyy. 

©0 it is Iſkewiſe i the Perſon outlawed do alien his 
Lands befoze any Jnquiſition taken koz the Ring, which 
he may lawfully do, yet the Alienee muſt plead off the Ex- 
tent in the Exchequer, by ſhewing his Title pꝛecedent. 

Jf Cattle eſcape (nto Lands charged with a Rent-charge, 
they may be diſtrained koz the Rent, becauſe the Land is 
the Devtoz; and a * Caſe was now cited, where the very 
ſame Point was adjudged in the Exchequer in the Lozd 
Chiet Baron Hale's Time, and tis great Reaſon it ſhould 
be ſo, fog otherwiſe the Perſon outlawed map take in other 
Men's Cattle to agiſt, and fo defeat the Dutlawzp, —_—_— 

2 this 


m 
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this Caſe, the Plaintiff might claim under the Perſon out- 
lawed, fo2z any Thing appearing to the contrary z where- 
fore the Plea was held good in Subſtance. 

— then there were thzee Exceptions taken to the Fozm 
of it. 

(J.) Firſt, That tis not alledged, that the CUrit was 50%: 29. 
delivered to the Sheriff; ſed non allocatur, fo} that ſhall be 
preſumed until it appear to the contrary, 

(2.) This being an Outlawry at the Sult of the Defen- 
dant Cole, the Defendant ought to begin with the Out- 
lawry in C. B. and to have ſet fozth all the Pzoceedings, 
and not to begin ſhozt with the Pꝛoceſs of Levari only. 

Et per Holt Chief Juſtice, All Strangers who juſtſfp = Vent. 91. 
under Pꝛoceſs of Execution (except Officers) ought to let 
kozth the Judgment, and ſo muſt the Party who is Plain⸗ 
tiff, if he juſtifieth ; but here tis only recited in the Urit, 
that the Outlawry was at the Suit of Cole, but not poſt» 
tively alledged ſo to be. gh 

(3.) Where the Defendants (the Officers) juſtify by the Warte le 
Command of the Sheriff to them, tis ſaid per quod præ- the Name of 
dick J. R. & Johannes, inſtead of Joſephus, took the Cat. eng of tbe 


tle, (o not the ſame Man. and fo2 this Miſtake only, the — Judg- 
Judgment was given againſt the Defendants. 11 


A D E 


DE 


Term. Paſchæ. Al 
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Silly verſus Dally & al. Intratur Hill. 9 Willi. 
3. Rot. 747. and fudgment given Paſch. 
10 Will. 3. 


In all Bats, N Replevin fo? taking his Cattle in a Place called 
ep ne [ the Newpark, in the Pariſh of St. Breock in the Coun- 
— ty of Cornwall. 

where « Ti. The Defenvants made Conuſance as Ballitfs to 


tle i» made John Tregeagle, Eſq; for that long before the Taking, &c. 

> hy ag (cile, 31 oli ann. wy one — Tregeagle his Grandfa. 

| Aste, the ther, poſleſſionat fuit de & in quodam meſſuagio & 44 

| Comment® Acris terræ cum pertinen' vocat Trevanion Tenement in 

Eftato muſt prædicta parochia de St. Breock (unde the Locus in quo, 

bo ſer forth Kc. wag Parcel) pro quodam termino Quingentorum an- 

ing. norum computand' a Triceſimo die Julii anno illo, &c. and 

1 being lo poſſeſſed, he 31 Julii anno 1645. demiſed the ſame 

5 to John Carter, and to Richard Carter fo the Term of 

4 499 Pears, and thzce Quarters of a Year, two Months. 

and thzee CUeeks, rendzing a Rent of 16 J. per ann. and 

then thep derived a Title to John Tregeagle the Gzandſon 

to the Reverſion of this. Term of 500 Pears, as Executo? 

A to the Legatee of his Grandfather, and made Contſance 

fo2 521. Rent Arrear for three Years, and one Quarter 
of a Year, ended 1 Feb. 1696. 

And upon a Demurrer to this Conuſance, the ſingle 

| Point wag upon the Pleading, (viz.) Clhether the ow 

5 ants 
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dants, who derived only a particular Eſtate fo} Pears to 
him in whoſe Right they made Conuſance, ought to (ew 
how that Eſtate commenced, by ſetting fozth ſpectally who 
bad the general Eſtate in the Land, and who made this 
Leaſe of $00 Pears to the Grandfather, (o as the Plaintiff 
who was a Stranger, and ko; ought appears, a Purchaſer, 
A might have an Oppoztunity of traverſing the Title of the 
Leſſoz, oz of any other Perſon under whom he 
claim; a whether this general Map of allcdging a Poſleſ- 
ſion of a Term for Years was (uffictent in an Qvowyy, oz in 
a Bar, where the Defendants are to make out a Title ſo as 
to juſtify the Taking another Pan's Cattle. 
Et per Curiam adjudged that this Conuſance wag lll, Curia. 
becauſe the Commencement of the particular Eſtate wag — 6 
not ſet fozth accozding to the general Rule in Pleading. cro Car. 371. 
(viz.) That in all Bars, Avowries and Replications where . . 
a Title is made under a particular Eſtate, be it foz Pearg, . 
for Life, o; in Cail, the Commencement of ſuch Estate +. 1. , : 
muſt be ſhewn; fo2 in thoſe Parts of Pleading, none but 
the general Eſtate in Fee-ſimple (which map be gained by 
Wrong as by Diſſeiſin) may be alledged generally. 
But in a Declaration where 'tis only an Inducement to 
the Action, and not traverſable, tis otherwiſe ; as f02 In- 
ſtance, where an Action of Debt for Rent was bzought by 
an Executoz foz Rent grown due after the Death of the 
Teſtatoꝛ who had only a Term fox Pears in the Land, tis 
ſufficient to declare that the Teſtatoz being poſſeſſed for a 
certain Term for Years not pet expited, did Demiſe to the 
— &c. becaute this is grounded upon a Privity of 
oneracr. 
But in the pzincipal Caſe, the Poſſeſſion comes in by 
Map of Title, and in lieu of a Title, which the Plaintiff 
might traverſe, foz no Jſſue can oz ever was taken upon a 
Poſſeſſion onlp, (viz.) Poſſeſſionatus vel non, ſa that the : Mod. 0. 
Plaintiff by this Means will be depzived. of all Dppoztu- 89 hoes | 
nity to controvert the Title to the Land ; foz which Reaſon Huy. 
Judgment was given fo2 the Plaintiff. 
Upon which a CUrit of Erroz was bzought in Parliament 
anno 2 Annæ, and in Hill. Vacation that Judgment was 
affirmed, pro the Plaintiff Silly. 


Butcher 


— — 
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Butcher verſus Andrews, 


Ctlon on the Caſe on ſeveral Pꝛomtiſes, one was ſoz 


1 Salk 23. 
— ſo much Money lent by the Plaintiff unto R. A. the 


not lie as. Defendant's Son, at the Jnſtance and Requeſt of the 

guilt the Defendant, 

whole Re- Apon non »ſſumpſit pleaded, there was a general Uer- 

_ _ did foz the Plaintiff, and entire Damages; and now it was 

Money co moved tn Arreſt ol Tudgment, that a general Indebitatus 

his Son. allumpfit would not lie agatnſt the Defendant upon this 
Lending of Money unto bis Son, fo? in reſpef to the De- 
fendant tis a collateral Promiſe, upon which the Plaintiff 
ought to have declared ſpecially, becouſe upon the Lending 
to the Son, the Law cannot raiſe a ]Pzomiſe by the Father, 
but it will in the Son who bozrowed the Money; and the 
Damages being entire made all naught, and the Court 
was of that Optnton. 

Sed per Holt Chief Juſtice, If ft had been an Indebita- 
tus for ſo much Money paid by the Plaintiff at the Requeſt 
of the Defendant unto his Son, it might have been good, 
ko then it would be the Father's Debt, and not his Son's ; 
but when the Money (gs lent to the Son, tis his pzoper 
Debt, and not the Father's. 

The Judgment was arreſted. 


Atkinſon werſus Corniſh. 


5 Mod. 395. HE Plaintiff declared as Adminiſtrator durante mi- 
Adminiltra- nore ætate of T. S. and after ſome Pleadings there 


tor durante 


minore «tate was a Demurrer, and Joinder in Demurrcr ; and now an 
_ Exception was taken to the Declaration, becauſe the 
Aaminittra, Jlatntiff had not averred, that T. 8. was fill under 
tion ws Age of ſeventeen Pears. | 
rantecias Sed per Holt Chief Juſtice, There is a Difference where 
che Infant; Adminiſtration is granted to one as Guardian to an Infant, 
dale fall n who hath a Right to adminiſler, but ts incapable to take 
continue it bp Reaſon of his Minontp, as in the pzincipal Caſe, and 
of full Age. where an Adminiſtration is granted during the Minority 
of an Infant Executor; fo} in the laſt Cale the Adminiſtra- 

tion determines as (oon as the Executoz attains the age 

5 0 
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of ſeventeen Pears ; but tn the other Caſe it continues till 
the Jnfant attatns his full Age. (viz.) twenty-one Pears; 
and that the Law is fo pzactiſed amongſt the Civilians, 
wherecfoze 
The Plaintiff had Judgment. . 


Burr verſus Atwood. 


Adgment in the Court at Maidſtone in Kent, and upon Salk. 89 
J a Scire facias againſt the Bail, Execution was award. e 
ed againſt them; and a Writ of Erroz was brought and han Lum i» 
pzoſecuted by Burr, who was one of the Ball fo2 the De. % e Ju- 
fendant in the oziginal Action; and the CUrit was, Tam in 44 _ 
redditione judicii quam in adjudicatione Executionis againſt tion, when 
the Batl, &c. | 63 hran tw) 
And now it was moved to quaſh this (Urit, becauſe the eons. 
Ball is not entitled by Low to a CUrit of Erro2 upon the 
Judgment, agatuſt the ]Izincipal in the oziginal Actions to 
which the Court agreed. 
And they quaſhed the CUrit of Erroz Quoad all that re- 
lated to the Judgment in the original Action, and no moze; 
and the Crit was ruled to ſtand good Quoad the Judg- 
ment againſt the Bail upon the Sci. fa. and accomingly the 


Plaintiff Burr p2oceceded therein. 


Dobertine verſus Chancellour. 


HS ASE, &c. to which the Defendant pleaded a friboloug 5 Mod. 392. 
4 Plea in Abatement; and upon a Demurrer to the 1 "es i 
Plea, there was Judgment againſt him to anſwer over. there was 
Thereupon he pleaded Non Aſſumpſit, upon which they —_— to 
were at Jſſue, and the Plaintiff had a 1erdf#; and upon an the De. 
a Motion in Arreſt of Judgment this UAcrvit# was ſet a- fenden 
ſive, becauſe in the Niſi privs Recozd there was no Entry e, 
made of the Plea in Abatemenr, and the Miocerdings {nd there 
thereon, but only of the Plea Non Aſſumpſit, and all the 22 
reſt omitted; and the Reaſon given was, becauſe there jade nent 
was no lea Roll to warrant the Niſi prius Roll; fog upon „g inst him, 
the Plea Roll (which was in Court) between theſe Parties, ge de 


{t appeared, that ſuch Pꝛoccedings and Judgment had been cauſe in the 
Reco ; 
Niſs prius, there was no Mention made of the Plea in Abe — 


upon 
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upon a Plea in Abatement bcfoze the Plea of Non Aſſump. 
ſit, but the Niſi prius Roll menttoned no ſuch Thing, there- 
foze it could not be taken to be in the ſame Cauſe. 


The King verſus Maurice, Mayor of Lincoln. 


1 Andamus to the Mayor of Lincoln, to admit T. S. to 
to reſtore un bis Freedom of that City, be having ſerved an Ap- 


— prenticeſhip there fo; ſeven Pears, with a Citizen, who 
lam, Was a Mercer by Trade ; this Writ ſuggeſted, that I. 8. 
was a Quaker, and therefoze could not in Conſcience take 
the uſual Oaths, &c. but that he had offered to do the ſame 
Thing by Way of ſolemn Affirmation, accozding to the 
- _ + W.3. , new Statute, but that the Defendant refuſed to admit 
” im. 

The Return of this Mandamus was, that the Freedom 
demanded by the Quaker was a Place of Profit, fog thereby 
be would have a Kight to vote in chuſing Members for 
Parliament, and alſo a Right to have Common of Paſture 
in the Caſtes there. 

| (viz.) That: + And this was intended to bung the Caſe within the 
7. % Exception in the ſaid Act of Parllament, ſo as the Qua- 
44, % Ker ſhould be obliged to take the Oaths accozding to the 
walified tr» F om of the Church of England, oz otherwiſe be excluded 
ge from his Freedom, 

Profit in ts Sed per Curiam, This is not a Place of Profit within 
Government» the Meaning of the Exception; ſo the Quaker was after- 
wards admitted to his Freedom. 


The Lady Caverly verſus Sir John Leving, 


Where the HE Platntiff demiſed a Houſe to the Defendant, ſi- 
8 tuate in the City of Cheſter, and the Defendant co- 


in the right venanted co repair, &c. and an Aion of Covenant being 
Place, this is brought for not Repairing, it was laid in the County of 
eurect by the Cheſter at large, and the Viſne at Tarvin and upon Jſſue 
of Teofails, JOined, the Cauſe was tried in the County, and the Plain- 
tiff had a Gerdick; and now it was moved in Arreſt of 
Judgment, foz that this Jaue was local, and therefoze it 
_ to have been tried in the County of the City of 
1e cr, 


b | Sed 
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Sed per Curiam, This is cured by the laſt Statute of 
Jeofails. 


Judgment koz the Plaintiff. 


Wangford and Brandon Pariſhes in Suffolk, 
moved in this Term, but not determined till 
Michaelmas-Term following. 


HE Caſe, (| An Order was made by two Juſtices, Warrant of 
which was confirmed by the Seſllons upon an Ap- por Man 


M 
peal : And it was directed to the Conſtables of, &c. but not Needed to 
to the Church-wardens or Overſeers of the Poor. , — 4x mo 


The Body of this Oder was to remove thzee Men (na- without na- 
ming them) with their Families, from the [Pariſh of Bran- _ = 
don to the Pariſh of Wangford ; and the Exceptions to Jane . 
this Oder were as follow : verſeers, yet 

fl. (1.) That the Diretlon of this Ozder was (ll, be- 8994 beg. 
cauſe it was to the Conſtables alone, who are not p2oper Conttable. 
Officers fo2 this Purpoſe. 

Sed per Curiam, Since the Conſtables have executed the 
Oper, tis well enough, tho' in Strictneſs they are not 
bound to obey it, tho' directed to them; fo? (f a Juſtice di⸗ 
rects a Marrant to any Perſon by Mame, who is no Offi 
cer, the Perſon is not bound to obey it; but if he doth, 
and tis a Matter within the proper Jurisdiction of a Ju- 
ſtice of Peace, the Marrant will bear him out, and he may 
juſtify under it. 

(2.) This Oder is void foz the Jncertainty of the 
Meaning and Extent of the Mod Family, fog Servants 
and Lodgers map be compzehended under that Mozd, whoſe 
Settlements are diſtinct from the Settlement of the Pa- 
ſter of the Family, and are not to follow him as a Charge 
to the Place of his laſt Settlement, 

But the Court was unwilling to quaſh the Ozder upon 
this Exception, until they were better inkozmed of the 
Truth of the Fat; whereupon it was agreed on both 

Sides to pzoduce Achdavits thereof, which was done, and 
the Fact was thus : 

Three poor Men of Wangford came into the Pariſh 
of Brandon, and there married with thzee pooz CUidows of 
that Pariſh, who received Relief, &c. and each of the (aſd 


Widows had Childzen by their fozmer Þusbands, ſome of 
M m m them 
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them (the C hildzen) being under the Age of ſeven Years, 
and others above that age; and this Ozder was not only 
to remove the thiee Men and their Tiives, but allo their 
Children, to the Patiſh of Wangford, as thetr laſt Place 
of Settlement. | 
— chil- Et per Holt Chief Juſtice, The Children are not re. 
{low the, movable into the Pariſh of Wangford, to charge that Pa. 
Mother, but Fiſh by (cttling them there; but as to the Nurſe-children 
others not. under the Age of ſeven Years, they might be ſent thither 
with their Mothers foz Nurture, but ſtill the Pariſh of 
Brandon muſt relleve them there, and not the Parich of 
Wangford ; and as to the other Childzen above the Age 
of ſeven Pears, they ought not to be removed at all, be- 
ing ſettled Inhabitants in the Pariſh of Brandon, and the 
Removal of their Mothers ſhall have no Jnfluence on the 
Settlement of their Childzen. 
Therefoze ſince the Juſtices had made an (ll Ade of this 
general CUlozd Family; per Curiam, the Ozder was quaſhed. 


The King verſus Dean and Chapter of Norwich. 


Mandamus 


. Andamus to the Dean and Chapter of Norwich, who 
— oy were Juſtices of the {Peace within the Pyecinct of 
Poor-Ratc. the Cloſe of the Cathedꝛal Church of Norwich; and the 
Crit ſuggeſted, that the Overſeers of the Poor within that 
Piecinct, bad made a Rate foz the Relfef of the Pooz there, 
and that the Defendants refuſed to ſign it and allow it; 
ſo they were commanded by the Crit to ſign, allow, and 
confirm that Rate, oz to ſhew Cauſe to the contrary. 
The Dean and Chapter return, that the Rate made by 
the Overſeers was partial, and they ſhewed ſeveral Jnſtances 
of Parttalſty, as that A. rented a Houſe there at 101. per 
Annum, and B. rented another Houſe there at the ſame 
Rent, and yet A. was rated 55s. and B. but 3 8. and farther, 
that they dad ſigned and allowed another Rate, which was 
a Pound Rate, and an equal Rate, accoiding to the yearly 
Rent of every Boule. 
The Court doubted of this Return, and thercupon an 
Exception was taken to the Fozm of the eit. 
N. Jt was to commund the Defendants to ſign, allow, 
* 43 Eli: and confirm the Rate ; whereas the“ Statute requires on- 
ly, that the Juſtices ſhall conſent to it. 
Adjournatur. 


5 


Nota, 
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Nota, The Diſpute was, Whether the Cburchmen 8d. 3, 
ſhould de rated foz their perſonal Eſtates there, 0} only ac · 
cozding to the Rent of their Þouſes, and ſo pay no moze 
than an Ozdinarp Tradeſman. 


D E 


Term. Sanct. Trin. 


Anno 1o Willielmi 3. in B. R. 


Iveſon verſus Moor & ab. 


was poſſeſſed of a Colliery and Mine of Coals fog Whether an 


Action on 


ASE, &c. wherein the Plaintiff declared, that he + Salk. :5. 
a Term of Pearg pet to come, lying in the the Cate will 


Bowels of ſuch a Cloſe within the Parich of lie for 0% 
Whitekirk in Yorkſhire, prope adjacen' to an Þtighwap — 2 * 


leading from ſuch a Gill, and from thence in, by and 
tho another ill, & fic retrorſum, though which Map the 
Plaintiff upon all Pccaſions uſed to carry his Coals to the 
Neighbourhood to Sale; and averred that he had a great 
Quantity of Coals, (viz.) ſo many Þundzed Loads which 
lay in his Cloſe ready foz Sale; and that the Defendant 
milictouflp deſigning to depzive the Plaintiff of the Ace 
and Benefit ot his Coal - Mine, and to ſeduce his Cuſfomers 
to the Coal-Mine of the Oefendant Moor, whlch lap near 
in the lame Pariſh, they had (on ſuch a Dap) caſt four 
Loads of great Stoncs, and the Root of a great Tree, in 
and upon the (aid Highway, in ſuch a Part thereof, per 
quod the Map in that Place __ ſo ſtopt up and _ 

i | mm 2 ed, 
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Nee Paine 
Ter Par 
tnlpe,untca, 


ed, that the Carts and Carriages of the [laintiff could 
not paſs ta carrp his Coals abzoay, &. 

This Obftrutton was lald with a Continuance fo} a 
Month, per quod the Platntiff loſt the Benefit of his 
Coal-Mine foz all that Time, &c. 

Upon Not guſlty pleaded, the Plaintiff had a Clerdict, 
aun 401 Damages; and now it was moved in Arreſt of 
Judgment, that this Acton (as it was laid) could not be 
maintained. | 

(J.) Beeauſe it appears by the Declaration, that this 
is a Publick Nuſance in an Highway, koz which an gc- 
tion on the Caſe is not mafntatnable, but it ought to 
— puniſhed by Jndiament, oz map be removed at [lea- 
es, Ye. - 

(2,) Admitting an Aon will lie where a Han bath any 
particular Jujury oz} Damage by a Thing which is a 
common MNuſance, as by falling into a Pit made croſs a 
Þighway ; pet in this Caſe there are not Averments ſuffi. 
cient to bung it under that Rule, fo) tis not averred that 


the Plaintiff loſt aup particular Cuſtomer by Name, but 


Bro. Acc. 
Cale, plact- 
101. © Nu 
ſance plac i- 
16. 

z Cro 664. 
2 Cro, 446. 

1 Inſt. $6. 4, 
1 Roll, Abr. 


2 Bult. 276. 
z Bulſt. 75, 
1 Cro. 140. 
1 Rep. 79. 

1 Roll. Abr. 
$6. 

a Sand. 115. 


only tn general, that he loſt the Piofits of bis Coal-Mine 


which is not (ufficicnt. 
Like an Aﬀton of the Caſe for Words, which are 


actionable mee ly becauſe of Loſs of Trade, o; the Loſs of 
Marriage; the Plaintiff muſt alledge the Mames of the Cu- 
ſfomers, and of the Suftoz, otherwiſe it hath been always 
held that the Declaration is ill. 


36, 63. Vaughan 335. 


Pozcover, to maintain thts Action tis neceſſaty, that 
the Tnjury and Damage done to the Platntiff would be dt. 
rect and poſitive, and not confequenttal only; and there- 
koze it muſt de fo2 ſome Dutt o Loſs which the Plaintiff 
bath received in paſſing that CUlay, and not foz any con. 
ſequential Loſg in being hindered to paſs, fo if he wouty, 
he might dave removed the Nuſance. 

The Chief Juſtice Holt and Rokesby were againſt the 
Action, fo; the Reaſons ſupra, but Juſtice Turton and 
Gould were foz the Action; and Juſtice Turton who tried 
the Cauſc, repozted that the Way was ſtopped maltcioufty 
by the Defendant, and on Purpoſe to injure the Plaintiff, 
therefaze the Aﬀton as tatd is maintainable, and that tr 
would hold upon a Demurrer to the Declaration. __ 
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That the Giſt of this Action was the per quod the 
Plaintiff loſt the Profits of bis Colliery, becauſe Carriages . nc. 
could not paſs that UUay, fo which the Caſes in the Abr. 89. 
* Yargſn were cited, and they held that in the pzincipal 87 343: 
Cate, the Certainty of the ſpecial + Damages need not be 1 Leon. 206. 
fet fojtth; and that per quod he loſt his Bupers, ig Alen 2. 


Polirity, as in Indiſtments fo Barretry the Names are | Hob. 284. 
never inſerted. 9 Rep. 33. 
But the Chiet Juſtice and Rokesby were of a contrary 
Opinion, & per Holt Chief Juſtice, if it had been lald that 
the Coals which the Plaintiff had ceavp foz Sale, were 
ſpotled oz damnificd, oz loſt, becauſe he could not carry 
_ oft, in (urh Caſe, the Aion had been maintatn- 
e. 
The Court deing divided, the caſe was adjourned befoze 
all the Judges. 


Pullen verſus Birkbeak. 


HIS was a Motion to quaſh an Inquiſ tion taken up- Elos an 


on an Elegit, quoad the Extent of the Land only, — Hel 


fe; that it appeared upon the Return of this Inqutſitt⸗ vered more 
on, that the Sher ift had delivered Poſſeſſion of moge then deus 


Moiety. 
a * Moiety. * Dyer 199. 
1 Inſt. 290. 


2 Cro 693. Townſend Judgracars 129 Tir. Elegit. 1 Vent. 259+ 1 Sid. 91. 239 Cro. Car. 163. 


Et per Holt Chief Juſtice, Tf upon an Elegit, the ®he- 
riff veltvereffE&otery of an Houſe without Metes and 
Bounds, ſuch Return Is in., and ſhall be quaſhed fo In- 
certainty; but the Return in the pzincipal Caſe is not 
votd, but vordable by CUrit of Erroz o Audita que 
rela. 


Theobald verſus Long. 


1 HE Defendant tn this Acton pleaded in Abatement ee 
another Action depending in thts Court puoz to the the ame 
Aion nom d2onght ; and now the Counſel fo2 the Plaintiff _— wo 


craved Oyer of the Recozd of the Action thus pleaded, and — 


moved fo} a Rule of Court, that unleſs the Defendant ing. 128. 
gave 9k 


2 


good without naming them, becauſe that would make a Hens! 


; 
4 
8 
J 
0 
& 
i 
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gave Oyer of it the nert Day, that Judgment final might 
| be given againſt him. 

Poſt, Cre: Et per Holt Chief Juſtice, bete a Recozd of the ſame 

mer ws Court is pleaded in Abatement, and the Plaintiff demands 
Oyer of that Recozd, and tis not given him in convenient 
Time, the Plea ought not to be received, but the Plain⸗ 
tiff may ſign bis Judgment; and the Rule was, that un- 
leſs the Defendant gave Oyer of the Recozd the next Dap, 
Judgment ſhould be foz the Platntiff. 


Roſwell verſus Prior, 


z Salk. 459. [N an Action on the Caſe, the Plaintiff declared, that 
Mod. Caſs I on ſuch a Dap, and from thence to the Time of exhibit 
Caſe for ing bis Bill, be had been poſſeſſed of ſuch a Þouſe, in ſuch a 
hopping bis Patiſh in the County of Middleſex, in which Houſc during 
h, the ſatd Time there were ſuch Clindows, and foz all that 
Time the Light de jure debet to come into his ſatd Houſe 
from thoſe CUindows, & inferri conſuevit, and that the 
Defendant had built a new Þouſe ſo near the Plaintiff's 
bouſe, that thereby his (the Plaintiff's) Uindows were 
darkned, ad damnum, &c, 
Bro. tler. Apon Not guilty pleaded, the Plaintiff dad a Gerdick, 
beet“ and now it was moved in Arreſt of Judgment, and in- 
irs. abr. Cifted that this Caſe differs ſrom all the Caſes of the like 
Brief placi- Nature, which had been adjudged good only upon the Mod 
— R debet. as in the Caſes foz diverting a Watercourſe, for ſtop- 
z Cro.335- ing up Ways, foz hindering a Commoner to enjoy his 
. Koll. Rep. Common. 

Rez Fon in all theſe Caſes ſome tortious Mas charged 
V Rep. 57. gon the Defendants, but in this Cale there can be no Tore, 
194-57: becauſe tis lawful foz the Defendant to build a Þouſe on 
n hts own Land; and therefore it was neceſſary that the 
Plaintiff ſhould ſet forth in his Declaration, that his Houſe 
was an ancient Houſe, and that Time out of Mind, the 
Light came from his Windows, otherwiſe he is not enti- 

tled to this Action. 
To which it was anſwered, That where an Action is 
brought againſt the Defendant as a wrong Doer, and no- 
thing elſe appears upon the Face of the Declaration, there 


the Mozds de jure debet are (uffictent to maintain his 
Action. 


2 Et 
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Et per Curiam, This is good after a Cletdict, becauſe of ©»"'* 
the Todos Inferri conſuevit, fog that implies a Preſcrip- 
tion, and muſt have been pzoved at the Trial; but it would 
habe been otherwiſe upon a Demurrer to the Declaration. 
Judgment fo2 the Plaintiff, 


Shaw's Cafe. 


WO Juſtices of the Peace foz the County of Eſſex, Order of ha- 
adjudged 5haw to be the reputed Father of a Ba % , gef 
ſtatd Child, and by their Ozder he was charged to maintain gon, the Ap- 
it, from which Ozder he appealed to the nert Quarter. Seſ- _ — 
ſions, after Notice, where, upon Debate, the Ozder of the vera! char. 
two Juſtices was vacated. ter-Sefſions, 
And now tt was moved to quaſh the Oꝛder of Seflſong, n be 
fo2 that it recited the Ozder of the two Juſtices, and the ne: 
Shaw's Appeal to the next General Quarter-Seſſions, &c, Quarter- 
whereas the * Statute which gives the Appeal direfs, that ©"; %i;. 
it (hall be to the next General Seſſions, and pzobably there cap. z. 
might be a General Seſſions held koz the Countp of 
Eflex, between the Time of Notice of this Ozder and 
the General Quarter Seſſions when this Oder was made; 
and if ſo, then this Appeal was trregular, and the Court 
of Quarter-Scſſions had no Jurtsdiction, fo2 which Rea- 


ſon the Seſllons⸗Ozder was quached. 


Johnſon verſus Long, Intratur Trin. 10 
Will. 3. Rot. 


[* an act the Caſe foz a Nuſance, the Plaintif de. » Salk. 10. 
clared, that on 21 April, Anno 8 Will. 3. and ever Na for « 
ſince, he was poſſeſſed of an antient Work-houſe, wherein Defendant 
Time out of Mind there had been a Window, and that pleaded in 
the Defendant fo2 all that Time was poſſeſſed of a Piece Aden . 
of Land adjoining; and on the ſame 21 April, quandam pending for 
parietem ſuper prædict. parcellam terrz ipſius (the Defen- A. 
dant) tam prope officinam prxdict. de novo erexit & edifi- 
cavit ita quod per eandem erectionem parietis, the afoze- 
ſald Aindow was darkned from the ſaid 21 April, to the 
Erhlbiting this Bill, per quod he loſt the Benefit of the 
Light fo2 all that Time. 

The Defendant pleaded in Bar, that in Eaſter-Term, 


Anno 7 Will. 3. the Plaintiff impleaded the Defendant in 
an 
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an Aﬀton on the Caſe, in quo quidem placito, the ſald 
Plaintiff narrando verſus eum tunc disit quod cum, &c. 
reciting all the Declaration in hac verba, which appeared. 
to be the very ſame with the Declaration in the Action now 
depending verbatim, only with this Difference concerning 
Time, foz that in this Oeclaratton the Erection of the Mu- 
ſance was laid to be 21 April, Anno 8 Will. 3. and the 
Loſs of the Light from thence to the Exhibiting the Bill, 
but in the (ozmer Oeclaration the Ercetton was laid to be 
10 October, Anno 7 Will. 3. ita quod per candem erectio- 
nem parictis the Mindow was darkned, end he loſt his 
Light from thence to the 2oth of April, Anno 8 Will. 3. 

And the Defendant pleaded farther, Quod taliter ſuper- 
inde proceſlum fuit quod poſtquam (the Defendant) placi- 
taſſet ad inde non culpabilis & per quandam Juratam pa- 
trix culpabilis invent. fuit poſtea ſeilicet the Plaintiff had 
Judgment againſt the Defendant to recover 141. fo? his 
Damages and Coſts, and concluded bis Plea, with an d. 
verment, that the Mok houſe, the Tindow, and the E- 
—— of the Mall, in this, and that, the Action were all 
the ſame. 

To this Plea the Plaintiff demurred, ſuppoſing, be- 
cauſe of the different Times laid with Reſpeft to the Loſs 
of his Light, as well as to the Crection of the all, the 
fozmer Recovery could be no Bar to this Action, becauſe 
— was Damages ſubſequent to the Time ok the firſt 

on. 

Put it was adjudged foz the Defendant, becauſe the 
Plaintiff had not latd any Continuance of the Nuſance in 
bis Declarotton, and he ſhall not recover twice fo2 one and 
the ſame Offence, but foz the Continuance of the Nuſance 
he map have a new Action. 1 
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D E 


Term. Sanct. Mich. 


Anno 10 Willielmi 3. B. R. 


The King werſus Sir Richard Raines. . 
Andamus to Sir Richard Raines, Juvge of the Pre- 1 Salk. 299. 
rogative Court of Canterbury, commanding him — 
to gront a Probate of the CUill of Edith Pin- Ft. Wal 
fold, (Uidow, to one Watts, whom ſhe had to an Execu- 
made Executo} thereof. — Low og 
The Return was, that Watts abſconded and was be- | 
come inſolvent ; and that he had refuſed to give Cautfon --- 
to pay the Legacies given by the CUill to ſome infant Re. 
lations, which amounted to above 5001. fog which Reaſon 
be had denied to grant the Pꝛobate to him. f 
And now Dr. Waller came into Court to maintain this 
Return, who argued, that by the Civil and Eccleſiaſtical _ 
Law, the Judge in Caſes of non ſolvendo was bound to 
take Caution fo; the good Adminiſtration of the Goodsz 
and that what had been diſputable in the like Caſes was. 
(Whether the Teſtatoz had any Notice of the Inſolvency of . 
his Executor, and alſo upon whom the Pꝛoot of that Mat- 
tet ſhould lie, viz.) Either upon the Executoz oz thoſe 
who oppoſe him. 
Foz if the Teſtatoz had Notice of the Inſolvency, and 
yet made 02 continued him Executo?, in ſuch Caſe no 
Caution could be required of him, tho he was infolvent ; 
but where the Teſtatoz had no Notice of the Jnſolvency, -.. 
02 if it happened after the Teſtatoz's Death, in ſuch Cale 
Nun Caution 


— —AB 
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Caution is always required befoze any Pꝛobate ſhall be 
ranted, 
l And it the Exccutoz ſhould refuſe to give Caution, ſuch 
a Refuſal amounts to a Renunciation of the Erecutoz, 
ſhip, and thercupon Letters of Adminiſtration cum Teſta- 
mento annexo ſhall be granted, as was the conſtant Pꝛac⸗ 
tice with"Reſpc& to Quakers, wbo were made. Executoys, 
(tee ghe Statute made fo2 their ſolemn Affirmatſon) 
and refed to take the uſtial Dath given to Erecutozs 
upon Pꝛobate; ſuch Refuſal was taken as a Renunctation 
of the Executozſhip. 
Linwood, - But thr other Side, againſt the Return, could get no 
41 3 Civilian to argue againſt their Jurisdicton; however, per 
mentis chap, Curiam, a petemptop Mandamus was granted, becauſe 
—S$tarurum, fInce the Teſtatrir had thought fit to appoint Watts to be 
_ ber Executoz, without any previous Qualification, there- 
He Selden koze the Judge befoze whom the (Till is to be proved. 
dien Ju ought not to interpole and demand Caution of the Execu- 
dittionibus, £0}, When thg Teſtatrix required none. 


fol. 9. 
And mozeover, this Jaconvenience would happen to all 
Creditozs and Legatees, (viz.) (Ubilſt this Matter is m 
Controverſy, there will be neither Executor or Adminiſtrator 
ogainſt whom an Aﬀton may be bzought to recover their 
Debts 0} Legacies ; 02 if Adminiſtrotion ſhould be granted 
upon ſuch Reſuſal, and then the Adminiſtratoz ſhould bytng 
an Action, it would be a good Plea, that there is a Mill, 
and an Erecutoz appotuted. | 
Hereupon thoſe who were concerned fo2 the inkant Le- 
gatees, erbibited a Bill in Chancery ogatnſt Watts the 
Erecutoz, and that Court enjoined him from fntermed- 
dling with the Aſſets any farther than to ſutisfy the Le- 
gacy given to himſelf; fo} in Equity he is but a Truftee 
foz the Jiffants; and where a Truſtee is inſolvent, the 
Court of Chancery will compel him to gibe Segurity 
befoze be ſhall enter upon the Truft. 


5 Matthews 
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Matthews verſus Erbo. 


RBO who wag a Foreign Merchant, and never in A Foreigue 
England, was outlawed at the Sult of Matthews in ng“ 
an Afton on ſeveral Pzomiſes foz Goods (old and delivered, Ship wes u. 
and upon a ſpecial Capias Utlegatum, a Ship and other kn vp" = 
Cffets belonging to Erbo were ſetſed as fozfeited upon U, 
this Dutlawzp. now tho tho 
And now it was moved, that this Outlawzy might be va. g ovt- 
cated, and Reſtitutton awarded, upon Affidavits pzODUceD was in Eng- 
and read, that the Defendant was never infra legem, (i. e.) % the 
That be never was in England; and therefoze could not 0. vols 
be outlawed, becauſe that was putting him extra legem. tho Outlaws 
Sed per Curiam, This Dutlawzp ſhall not be vacated * 
upon ſuch Affidavits, but the Defendant map bzing a CUrit 
of Erroz, which he was compelled to do; and thereupon 
to put in Ball to the Acton in which he was outlawed, 
accozding to the new Statute, and then the Plaintiff con- 
ſented to the Reverſal of the Dutlawy. 
Nota; This was a very good Pꝛojedt to get Ball from 
d Foreigner. 


Jackſon verſus Piggot. 


HE Caſe, fl. One Dunkin dzew a Bill of Exchange rien 
upon the Defendant Piggot dated 25 March Anno (4, upen 
1696. in which the Boney was made papable on the 29th the Accey- 
of April next enſuing. —_— 
This Bill was not pielented to Viggot till after the change. 
ſaid 29th Day of April, but pet he accepted the Bill, 
and upon this Acceptance this Action was bzought, tn 
which the Plaintiff declared, that on ſuch a Day in the 
Pear 1696. the Bill was pzeſented at ſuch a Place, and 
that the Defendant then and there accepted it, and pꝛo⸗ 
miled to pay the Money ſecundum tenorem & effectum Bil- 
Iz excambii prædictæ, which he had not done, &c. 
Upon non aſſumpſit pleaded, the Plaintiff had a Uer- 
dic, and it was moved in Arreſt of Judgment, that it was 
impoſſible koz the Defendant to pay the Money ſecundum 
tenorem Billz, becauſe upon the Plaintiff's own Shewing 
the Bill wag not pzeſented oz accepted until about a 
Nun 2 Pear 
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J Mod. 4:1. 
1 Salk, 321. 
(4. ſa. 
brought here 
for Coſts gi. 
ven in [re 
land is irre- 
gular. 


4 Inſt. 73. 
z Cto. 3717 


Year after the Day when the Monep was made payable 
by the Tenor of the Bill, 

Sed per Curiam, The Acceptance of the Bill, though 
after the Day the Monep was papable, is binding to the 
Defendant z and therefoze this Adlon is maintain able; 
and as fo} theſe Mos ſecundum tenorem & effetum Bil- 
læ, the Effect of the Bill is the Payment of the Boney, 
and not the Day of Papment, oz at the moſt this ts but 
Durpluſage in the Declaration. 

The Plaintiff had Judgment. 


Coot werſus Lynch. 


OO H bzought an EjeFment in the Court of Com- 
mon Pleas in Ireland as Leſſce of the Lord Viſ- 
count Gormanſtone agatnſt Colonel Coot, one of the Sons 
of the Earl of Montrath ; and upon a Trial at Bar, Lynch 
bad Judgment, upon which Coot bzought a CUrit of Er- 
ro? in B. R. in lreland, where the Judgment was affirmed. 

Then he bzought a Writ of Error in the Court of 
King's Bench in England, where the Judgment of B. R. in 
Ireland was likewiſe affirmed ; and laſtly he bzought a Writ 
of Error in the Houſe of Lords here, upon which the laſt 
Judgment was alſo affirmed. 

In each of the Courts in which theſe CUrits of Erroz 
were brought, there were ſeveral and diſtinct Coſts award- 
ed to the Plaintiff in the oziginal Action; and after the 
Judgment was affirmed in Parliament, Lynch bzought a 
Capias ad ſatisfaciend' in B. R. here, as well foz the Coſts gi. 
ben by the Courts in Ireland, ag fo} thoſe given by the 
Courts here ; upon which Crit Colonel Coot wag taken 
in Execution here, and paid all the Money in o2der to ob- 
tain dis Liberty. 

And now it was moved fo a Superſedeas, and to ſet a- 
ſide this Execution as irregular and illegal, and to have 
Reſtitution of the Monep he had paid, becauſe no Execu- 
tion could go out (in this Caſe) here, fo; all cught to be 
tranſmitted to the King's Bench in Ireland, with a manda- 
tozy CUrit, commanding that Court to award Erecutton. 

But at leaſt there wag no Colour to have Execution 
here, for the Coſts which were given in lreland, whatever 
might be done concerning the Coſts here. 

1 


On 
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On the other Side it was ald, that an Action of Debt vel. 1s. 
might be bzought upon the Recozd which is bete foz the 15 
Coſts of Suit, the Judgment being affirmed, and by the 
ſame Reaſon Execution may be ſued. 

Sed per Curiam, This is irregular and illegal, fo tis 
an oziginal Ca. ſa. which cannot iſſue into a Foreign Coun- 
ty; but there muſt be a Teſtatum Ca. ſa. (after the 
firſt CUrit) into the County where the Aﬀion was 
bzought ; and here tis not poſlible that there ſhould be any 
luch Thing. 

Therefoze it was ſuperſeded, 


Hill verſus Vaux. 


Cuſtom to 


Cuſtom in the Pariſh of, &c. that upon the ninth Day pay Tithe: 
ilk void. 


þ a Prohibition, &c. the Suggeſtion was founded on a 51K. 66. 


of May in the Evening, and on the tenth Day in the 
Mozning, every Year, and from thence every th Might and 
tenth Bozning, until a Lamb fallen in that JPariſh (ould be 
heard to bleet, they had uſed to pay all the Milk of theilt 
Cows to the Uicars, &c. at the Place where they were 
milked; and by Reaſon thereof were diſcharged of all Tithe» 
Mik ko the Reſidue of the Pear, and of any other Pap - 
ment foz the ſame. 

And now it was inſiſted againſt the Pzohibitton, that this 
was a void Cuſtom, becauſe it was a Modus of leſg than a 
tenth Part of the Thing it ſelf in Specie, which is contrary 
to the Nature of a Modus, for that is ſomething which is 
given in loco decimarum, and not Part of the Thing it ſelf 
ko Tithes, as in this Caſe Patt of the Milk was to be 
paſd as a Modus, in lieu of the whole Tithe for Milk. 

C2.) Jt was argued, that this Cuſtom was void fo2 Jn- 
certainty, becauſe there is no Place certain where this 
Tithe-MWilk should be patd, but generally at the Place Hob. 10), 
where the Cows are milked; ſo that tis in the Power of hugs. 326, 
the Owner upon the tithing Nights and Boznings to ſepa- — TI 
rate his Cong, and to milk them tn feveral Places, and 
there leave the Milk, which being to be paid in the ſame 
Evenings and Moznings it would be impoſſible ko the Ct- 
car to have ſo many Servants to attend at every milking 
Place to take the Milk; and by this Means he might be de ⸗ 
paved of the Milk. 


Pe- 
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Curia. 


1 Salk. 117, 


Husband and 


Wife necd 
not be join- 
ei in the 
Attion. , 


Econtra. 


Beſides, by the Law Cithe- Milk in Kind ought to be 
carried by the Pꝛopzteto either to the Parſonage Houſe, oz 
to the Church-Porch. 

The Court was of Opinion, that this Cuſtom wag 
void, fo both the Reaſons ſupra ; and therefoze a P}obtbt- 
tion was dented, 


Yard verſus Ellard. 


ASE, &c. wherein the Plaintiff declared, That where- 

as the Defendant was indebted to him (the Plaintiff) 
and Elizabeth his Wife, Executrix of one Toller in 5 J. fo 
Arrears of Rent due to her Teſtato2 in his Life-time, he 
(the Defendant) in Conſideration the Plaintiff would give 
bim Time foz Payment of the Money until Michaelmas 
nert following (which was about three Months), he would 
pap the Money , and the Plaintiff averred, that he had gi- 
ven the Defendant that Time, and that his (the Plaintiff 10 
CUife was ſtill living, but that the Defendant had not pai 
the Money. ; 

Cpon non aſſumpſit pleaded, the Plaintiff had a Gerdic, 
and now it was moved in Arreſt of Judgment, that this 
Promiſe was void in Law , fo} ff the {usband ſhould reco- 
ver upon it, (ſuch Recovery will be in his own Right, and 
the Damages will not be Aſſets of the Teſtatoz. 

Beſides, if this Promiſe hath any Effect in Law, the Wife 
who is Executrix, and upon whoſe Account the Þusband ts 
entitled to demand the Money, ought to have been jotned 


in the Ackton. 
To which it was anſwered, that this was a good Pꝛomiſe 


in Law, and grounded upon a good Conſideration; foz the 
Hugband had the abſolute Power of demanding the Mo- 
ney, and of pzoſecuting the Defendant to recover it; be had 
allo full Power to releaſe the Debt without the Conſent of 
his CUlife, and the Conſideration of the Pzomiſe was a Be⸗ 
ncfit to the Defendant, and a Loſs to the Plaintiff. 
Mozcover, the Damages recovered in this Action would 
in Law be accounted Aſſets of the Teſtatoz, becauſe upon the 
Face of the Record it would appear, that the Attion was 
founded upon a Debt due to him ; 02 at leaſt ſuch a Reco- 
bery by the Pugband alone woritd amount to a Devaſtavit 
in Law pro tanto, (0 as to charge both usband and (Utfe 
tn their own Right, and by that Means the Teſtatoz's E- 
ſtate will not be diminiſhed, And 
I 


And as to the Dbjefion, that the Wife ought to be join- 
ed in this Adion, it was {mpoſiible ſo to do, becauſe ſhe 
was no Party to the Contract oz Agreement between her 
Dusband and the Defendant, and they would have been 
nonſuſted if they had been joined in this Aﬀton, becauſe a 
Promiſe made to the Husband alone, is not the ſame with 
a ]Izomiſe made to the Husband and Wife, and the Caſe 4 
in the * BYargin was cited as an Authozity in Point ko; has way 
the Action, Yelr be 
And the whole Court was of this Opinion, only' per 
Holt Ch. Juſtice, the Recovery by the Þusband would a. 
mount to a Devaſtavit pro tanto: Sed per Rokeby Juſtice, 
it would be diret Aﬀets at Law. 
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Pool werſus Gardner. 


Prohibition was granted Anno 9 Will. 3. to ſtap a Mods: mutt 

Suit in the Conſlffozy-Court at Wells foz Tithe- de proved 
Hay and Seed of Clover-Graſs, upon a Suggeſtion of a Months, or 
Modus to pay 4d. per Acre fo} all Upland Meadows, 3 
which Modus was pleaded below, and Depoſitions talen 80. 


there. 
And in Trinity-Term, Anno 10 Will, 5 this Court 
the 


was moved fo2 a Conſultation, becauſe Plaintiff in 
the Þ}obibition had not pzoved this Modos within fix 
Months; and thereupon a Conſultation was awarded; and 
— the Spiritual Court pꝛoceeded to Sentence againſt 


And now it was moded foz a new Prohibition, becauſe ; Cro. 2, 
the Conſultation was awarded foz Default of pzoving the , .... 
Modus tn Time, and not upon the Merits of the Cauſe, Poph. 139. 
ſo not within the * Statute of Ed. 3. by which tis enacted; * 50 Ed. 
that no ]obibitton ſhall be allowed after Conſultation dulp ©*? + 
granted, ſo as the Matter in the Libel is not charged. 

And the Court was of this Opinion; whereupon a Pꝛo⸗ 
hibition was granted upon Payment of + double Coſts, ac- & 3 E4.6. 
coding to the + Statute, tho it was ſtrongly oppoſed, be- — "4 
_ cauſe after Sentence. , 


Shoreditch 
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Where Part ff, HE Church-wardens and Overſeers of the Poor of 


of the Inha- 
ditants ap- 
— from a 
-Rate, 
the Scſſions 


may vacate 
the Whole. 


* 43 Eliz, 


Sehool- ma- 
ner keeping 
« School 
without Li- 
cenſe. 


} 1 Jac. 1. 


cap. 4 par. 9. 


Shoreditch Pariſt's Caſe, &c. 


the Pariſh of Shoreditch, made a Rate towards 
maintaining their Pooz, which was ſigned and allowed by 
two Juſtices of Peace. 

And upon an Appeal of ſome of the Jnhabſtants to the 
Seſons, this Rate was bacated, becauſe it appeared to 
be partially made, charging the Lands only, and omitting 
the perſonal Eſtates. 

Afterwards the Church-wardens and Overſeers, &ec. 
made a new Rate, charging all real and perſonal Eſtates, 
from which ſeveral of the Inhabitants did likewile appeal 
to the ScMlons, complaining, that tho' the perſonal Cates 
were named in the Rate, yet the Lands were charged with 


nine Darts in ten moze in P2opoztion than the perſonal 
Eſtates. 


And this being found to be true in Fa#, the Seſſions va- 
cated this ſecond Rate, and ozdered the Church wardens to 
make a new and moze equal Rate. 

And now it was moved, that this laſt Seſſions Ozver 
might be quaſhed, ko that upon an Appeal of ſome of the 
Inhabitants only, the Seſlions had no Authozity to vacate 
the whole Rate, but only to relieve the Parties appealing. 

Sed per Holt Chief Juſtice, 'Tis (mpoſible to gibe Re- 
lief to every particular Perſon, becauſe the whole Rate 
was fllegal, and the CUozvg of the * Statute concerning 
Uppeals are very large. 

That the Juſtices tn Sefllons have Authozity upon an 
Appeal to vacate the whole Rate, it they find it to be ille- 
gal, and that in ſich Caſe they might habe made a new 
Rate themſelves, oz they might have direted the Church 
wardens to do it. 

CUherefoze the Ozder was confirmed, 


Chedwick verſus Hughes. 


Rohibition to ſtap a Suit in the Eccleſlaſtical Court 
againſt a School-maſter fo} Keeping a School without 
a Licence, purſuant to the + Statute, upon a Suggeſtion, 
that the _ Statute gives a Penalty of 40 8. per — 
again 
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againſt every ſuch School-maſter, and that dy Law nemo 
puniri debet bis pro uno & eodem delicto. 

Et per Curiam, A Piohibition was granted, and ſo it 8. went. 
was in the Caſe of Oldfeild verſus Sir Richard Raines, up- e Cue 
on the like Suggeſtion. - | 

Nota, per Holt Chief Juſtice, At the Sittings in Weſt- In capital 
minſter, 9 Novemb. 1698. in a Caſe of Perjury tried be, ens la- 
foze bim, between the King and Perkins, he fuld, that it be ich. 
was the Opinion of all the Judges of England, upon De“ dravn. 
bate between them. | | 

(1.) That in capital Caſes a Juror cannot be withdrawn, 
tho" all Parties conſent to it. 

(2.) That in triminal Caſes, not capſtal, a Juroz may 
be withdzawn, if both Parties conſent, but not otherwiſe. 

(3.) And that in all civil Cauſes, a Juroz cannot be 
withdzawn, but by Conſent of all Parties. | 


The King verſus Galle. 


— 


A* Jnfozmation was bzought by the Attoznep Genes « Salk. 372. 
ral againſt the Defendant, founded on the Statute +; & 5 bds. 
of * Ed. 6. fo} that he had ſold Cattle alive in Norfolk, hs 
within the Space of five Weeks after he had bought enn, 


them, by which he had forfeited double the Value of the porn 
Cattle, | | — 


Apon Not guilty pleaded there was a Gerdict againſt — 
the Dekendant; and now it was moved in Arreſt of Judg - Statutes, are 
ment, that no ſuch Inkoꝛmatlon would lte in this Court, . 
becauſe the Statute * 21 Jac. expꝛeſiy enacts, that all Infor- 2: Jac. 1. 
mations bzought by the Attorney General, upon any penal p 4: 
Statute in any of the Courts at Weſtminſter, ſhall be vold 
and of no Effect. „een 

But on the other Side it was endeavoured to difffhguiſh Econrre. 
this Cole from thoſe Caſes upon Statutes, which give Ju- 
ſkices of Peace in their @cMons the ozdinary Jurtsdittion 
only; becauſe this Statute of Ed. 6. gives the SeMions 
Power to pꝛoceed upon it, as well in a ſummary Way, by 


eramining two CClitneſſes to the Fact (which is an extta⸗ 

02dinary Jurisdiction) as well as by Trtal by a Jury. 
And it was never intended by the Statute 21 Jac. to 
confine any Proceedings to inferioz Courts, but in Caſes 
only where the Trial of the Fai is direcked by the Sta- 
tutes to be by Jurp in luch 42 becauſe of the _ 
| 0 0 N- 
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1 Salk, 65. 
A Note was 
— to 
y Part 
the 3 
not good. 


Entrenchment upon the Common Lew, which allows no 
Trial but that of twelve Pen on Dath. 

But the Court, upon Reading both the Statutes, was 

of Opinion, that ünce it was clear, the Defendant might 
bave been pzoſecuted at the Scfſlons by Wop of Jndict- 
ment upon this Statute of Ed. 6. therefoze this Caſe was 
plainly within the Reſtraint of the Statute 21 Jac. and a. 
gainſt the expzeſs CUo2dsg thereof, it being an Jnfozmation 
by the Attozney General. 
That it hath been always ruled, this Statute 21 Jac, 
doth not give any new Jartsdifiton to Juſtices of Peace, 
Juſtices of Oyer and Terminer, &c, where thep had none 
befoze z and therefoge it dath not extend to eny Penal Lats, 
upon which the Pzoſecutions can only be in the ſupertoz 
Courts ot Weſtminſter. | 

And upon this Reaſon are the Opiniong founded in 
thoſe Books, where it bath been held, that an Action of 
Debt upon a Penal Law will Cjll ite in the ſuperior 
Courts, becauſe no ſuch Action can be commenced befoze 
the Court of SeMons, oz befoze Juſtices of Niſi prius, oz 
Oyer and Terminer. 

The Jnfozmation was quache d. 


Hawkins verſus Cardy. 


HE Defendant had given a Note under his Þand to 

pap unto E. G. or Order, a certain Sum of Mo- 

ney, and E. G. by Jndozſement on this Note, ozdeced Part 

of the Money to be pad to the [latntiff; upon which this 

Aton was bzought ; and a (ſpecial Cuſtom amongſt Mer 

_ _ laſd in the Declaration, accozding to the Plain⸗ 
g Caſe. 

And upon a Demurrer to this Declaration, it was ad. 
judged per Curiam, that this is a void Cuſtom, becauſe 
by this Means the Defendant would be ſubject to as many 
Actions as the Perſan to whom the Note was given ſhould 
think fit, and that upon a (ngle Contratz wherefoze the 
Plointiff pzayed Leave to amend upon Payment of Coſts, 
to which the Defendant conſented. 


9 Harriſon 


* 
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Harriſon verſus Cage & ux. 


4 Kc. againſt the Defendant and his Wife, up. alk. 24 


on a ſpectat Bzomile of the (Ttoman befcze Perriage, rech“ 
which was, that in Conſidcratton the Platnetff Harriſon cal Promites 


being a Batheloz, had on ſuch a Day and Place pzomiſed rens 
to take her (whilſt ſole) to CUife, ſhe wbilſt he was ſole, Woman, to 
&c. pzomiſed the Plaintiff to take him fo? ber Þugband z marry each 
then be averred in Fact, that he had tendered himſelf to n ene, 
marry her, and had requeſted her to marry him, but that refuſes. 
ſhe refuſed, and after wards married the Defendant. 
pon non allumpſit pleaded, the Cauſe was tried 
at the Amtes tn Norfolk, and there was a Clerdict fo} the 
_ Plaintiff, and 400 l. Damages, the Moman being wozth 
3000 |, when the Plaintiff courted her, and afterwards by 
the Deach of her Brother worth dotible that Sum. 

And now it was moved in Arreſt of Judgmene, 
N 1) Betauſe this adton would not lie upon the 1928. 

ſe of Marriage made by the Moman, foz the Law doth 
not intend, that the Man is advanced by Marriage, and 
therefoze ſuch a Piomiſe of Morriage to him is of no Con- 
fideration in Law, and by Conſequence no Aion can be 
founded thereon. | 

But 'tis otherwile where a Man p2omiſeth to marry a 
Conran, becanſe fn the Epe of the Law Marriage is an 
Avdancement to the Woman. 

(2.) This Piomiſe is veid fo) JTncertainty, fo? there 
was no certain Time agreed on when the Marriage ſhould 
take Effect. | 

To which it was anſwered and ſo reſolved per Curiam, Rol. Abr. 
that here were rettwotal 13zomiſes; and therefoze as her % % 


13zonvſe to him was a good Confideratſon to make +» Bull. 276. 


3 Bulſt. 45, 
z Cro. 323. 


his Þ2omtfe obltgatow, ſo by the ſame Reaſon bis Mo- 


mile to het was a ſuffictent Conſideratton to make per [920+ Carter Rey, 


mife binding in this Caſe as well as in any other matual Dickenſon 
Agrecments. — 
And the Court did not aflow that DifttuTion between the 

Advancement ut a Man and of a Moman in Marriage, 
and that this was a good Dromiſe. tho the certain Time 
of Barriage was not agreed on, eſpecially (ince the Plan- 
tiff avcrreo, that te had * to marry bet, and that ſhe 

0 O 2 re- 


| 
| 
| 
| 
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refuſed, which (in this Caſe) was neceſſary to be done to 
entitie the Plaintiff to this Action. | 

Nota; Jt had been moved befoze foz a new Trial, 
becauſe of the erceſlve Damages ; but upon Reference to 
the Chief Baron Ward who tried the Cauſe, he certificd 
that the 1Pzomiſe of the Woman was well proved, and 
that the Damages were moze than he expected, but that 
— did not think them ſo exceſſive as to (rt aſide the Ger-. 
dick. 
©0 the Plaintiff had his Judgment. 


Goodwin verſus Beakbean. 


How many = facias againſt an Adminiſtrator upon a Judgment 
Dogs _ a) obtained againſt the Inteſtate ; this CUrit was Teſte 24 
dolween che Octob. returnable die Lunz prox' poſt menſem Michaelis, 
Teſte and Which was the 31 Day of October, and an Alias Scire fa- 
govern of cias was taken out Teſte upon the Day of the Return of 

| the firſt (Urit, viz.) 31 Oct. which laſt CUrit was return- 
alle die Lunz prox' poſt craſtinum- amimarum, which was 
the 7th of November. 

(pon two Nichils returned, Judgment was againit 
the Defendant by Defoult ; and thereupon the Jnteſtate's 
— were taken in Execution by Girtue of a Fieri 

as, 

And now it was moved to ſet aſide the ſaid 
Judgment, and to have Reſtitution, becauſe theſe CUrits 
of Scire facias were irregular; fo} between the Teſte of 
the firſt and the Return of the laſt, there were not 
fifteen Days excluſive of the very Days of the Teſte and 
Return. 

To which it was anſwered, that theſe Writs were as 
they ought to be, for there are eight Days incluſive be- 
tween the Teſte and Return of each Writz and the le. 
cond (Urit muſt always bear Teſte upon the ſame Day 
on which the firſt was returnable ; and therefoze of Nece[- 
ſity, that Dap muſt be reckoned twice. 

Beſides, no Banner of ObjeXFion can de made to the 
CUrits. ſingly; therefoze (f each tit is good as it 
ſtands alone, the putting them together ſhall not make 

them irregular by a joint Computation of the Time. 


See T. Jones 
22s. 


: 
« 
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And the whole Court was of that Opinion; (ot 
tiff had Judgment. — Par 


Holland verſus Serjeant. 


Declaration was delivered to the Defendant in Cu. S. Ik. g8. 
ſfody of the Sheriffs of London fa Cant of Ball ac. _ 
coding to the * Statute; and thereupon the Plaintiff we. 7. 
pzoceeded and obtained Judgment againſt the Defendant 1f after 
being till in Cuſtody of the Sheriffs. — 
And now it was moved foz a Superſedeas to diſcharge nor charged 
him out of Pyiſon upon filing common Ball, becauſe two in Execuri- 
Terms were paſt ſince the Plaintiff had Judgment, and Pn 
the Plaintiff had not in that Time charged him (the De+ man have « 
fendant) in Execution; and his Counſel inſiſted, that ſince — 
op this Statute, the Plaintiff is enabled to declare againſt * * 
the Defendant in Cuſtodp of the Sheriff, tis the ſame in 
Reaſon with the Pꝛactice befoze z where any Plaintiff de- 
clared againſt the Defendant in Cuſtodia of the Marſhal, 
if he had Judgment, and did not charge him in Erecutt- 
on within two Terms afterwards, the Defendant had a 
Superſedeas upon filing common Bail to the Action; 
And the Court being of that Opinion, a Rule was made 
fo2 a Superſedeas. | g 
Nota; The Statute is, That in all Declarations a- 4 * 5 Wil. 
gainſt Priſoners by Virtute of any Proceſs out of 35. 
R. it hall be alledged in — of what Sheriff, 
Bailiff, &c. ſuch Priſoner is, at the Time of the Decla- 
ration delivered; which Allegation ſhall be as effectual as 
if the Priſoner was in Cuſtody of the Marſhal, &“ . 


The King verſus Albert Alverſton. 


Y an Odder of two Juſtices, &c. of Middleſex, the De- order to 
kendant being adjudged the reputed Father of a Ba- — 2 
ftard Child, was thereby charged to maintain it; which O; the Father 
der was ſpecial. of a Baſtard 
f; Jt recited that Mary Spence, the CUife of Jonathan endes 
Spence Mariner, was delivered of a Bale Baſtard Child, Woman, but 
ano that it appeared to them upon Oath of, &c. That —.— 
Jonathan Spence het Husband was in the King's Service 4,41 


n | of Eogland's was beyond 
at Cadiz in Spain, and not within the Ging , ny . fort 
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Domintons at the Time when the (ald Child was be- 
— or born; which Oder was confirmed upon an 
ppeal. 

And now it was moved to quaſh both the ſaid Ozders, 
is Eli: brcauſe the Statute * 18 +hz. concerning Baſtard Chil- 
MY” 2 dien doth not extend to this Caſe, foz the Juſtices have no 

Juriotictton, but where the Child was born out of lawful 
- Matrimony. 

It this Moman bad been delivered alone of a Child 
without crying out for Help, tis certain this would 
not have been Felony within the Statute 21 Jac. cap. 
27. tho' no Prost could be made that the Child was 
bozn dead. 

(2.) Cis tmpoſible there would be a reputed Father 
when there is a known Father of whom the Law takes No- 
tice z and tha this Child may be a Baſtard in Regard to any 

Right of {nhericance, pet that is not ſufficient to bying it 
withtn the Conuſance of the Juſtices of the Peace,. by Ait. 
tue of this Statute. . 

(3.) The third Exception was to the Fozm of the O;. 
der, (viz.) foq that it (is wot alledged therein, that the 
Pusdand was beyond Sea, fo2 the Space of forty Weeks 
before the Birth of the Child, and tis not ſufficient to ſap, 
that he was beyond Sea at the Time of the Concep- 
tion, becauſe that is what in Nature cannot certainly 
be known. - 
and fo} this laſt Reaſon only, theſe Oſders were 
quathed , but the Court bound the Defendant by Re- 
cogniſance to appear at the next Muorter-Selons foz 
Middleſex, being incunable to bung the Caſe within the 
Intent of the Statute 18 Eliz. becauſe of the frequent 
Wilchtefs of this Kind which have happened amongſt 


Scamens (Utves. 


Heylin verſus Haſtings. 
"GS # SS. 


5 Mod. 4:5. | Ndebitatus aſlompſir by Heylin, Executoz of one Read a 


1 — — Sadler, againſt Haſtings, foz Goods ſold by the ſald Read 
conditional ko the Defendant, 


 Promiſeſhal The Deferdant pleaded non aſſumpſit ta the Teſta- 
bel ana £0} infra ſex Annos, and upon Evidence at the Trial 
bring it out Defoe, 

ot the Sta. ; | | 

tute of Linu» Holt 


tations. 


2 


= - 
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Hole Chief Juſtice. The Caſe was thus : 

ſſ. The Plaintiff meeting with the Defendant Haſtings, 
demanded ſo mach Money of him fox Saddles which be 
bought of the Teſtator moze than (ix Years paſt, befoze that 
Time of their Meeting. 
The Deſendant denen that ever be had ſuch Goods of 
the Teſtatoz, but pzomiſed that he would pap the Platntif 
fo? the Saddles, {f he could prove that he (the Defendant) 
had them, which. the Plaintiff fully proven at the Trial, 
and had a Gerdick. | IF 

CUbereupon a Caſe was made of this ſpecial Matter by 
Conſent of both Parties, ta be determined by the Opinion 
of the Chief Juſtice, and the Uerdit was to follow the 
Sliicceſs of that Determination; and now the Cale was 
moved in Court, by the Direction. of the Chief Juſtice, to 
bear the Opinion of the other Junges. | 

The Point in Law was, (Ubetber this conditional Po- 
miſe made upon the Dental of the Debt demanded, Would 
revibe this Debt, now the Condition of the P2omiſe was 
perfozmed, (vis) by Pꝛaot of the Debt, ſa as to bing it 
out of the Statute of Limſtattong, 


o 


It was admitted by all, that if this conditional to» · 


mile did revive the Debt, tho' it was made to the Execu-» 
to? after the Death of the Teſtatoz, yet it was ſufficient to 
maintain the Iſſue, (vir.) That the — Aſſumpſit, 
becauſe the Pꝛomtiſe did nat give any new Cauſe of Action, 
but only revived the old Cauſe, and was of no ather Uſe 
but to pzevent the Bar by the Statute of Limitationg, 
Nota, That 2 Feb. 10 Will, 3. Anno 1699, All the 
Judges of England met at Serjeancs Inn in Chancery - ane 


upon this Cale z and they all agreed in Opinion, that this 


Pꝛomiſe, tho' conditional, (and ſince the Condition was 
perfozmed) did revive the Debt and pevent the Bat by the 
Statute z and that a bare Acknowledginent of the Debt 


within fir. Years of the ATſon, is ſufficient to rebibe it, ans 
pevent the Statute, tho no new Pꝛamiſe mas mane. 
That this conditional Pzomile amounted to a Melder 


of the Statutez and the no [P1omile was _— op _ 
} 


ern of the Debt is an Evidence 
jomiſe. | | 
Do the Plaintiff had Judgment. 


Lacy 


"A 1 , $ 2 
4 -E f F * , 
4 4 


. 


* 
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Lacy verſus Williams. Intratur Mich. 10 Will. z. 
B. R. Rot. 586. 


2 Salk. 563. DL RROR of a Judgment in C. R. upon a ſpecial Net- 
Recover dick in Ejecment, in which the Caſe appeared to be 
— „ as followeth: | 
in Tail, good, I. William Lacy Eſq; was Tenant in ſpecial Coll of 
the Lands tn Somerſerſhire, being the Lands now in Que- 
ſtfon, (viz.) To him and the Heirs Bales of his Body, 
upon the Body of Suſan, his TTife, begotten, Remainder 
to himſelf and the Heirs Bales of the Body of his Father, 
Rematnder to his own right Heirs. The 
William Lacy had Jfſue by his Tlife Suſan, one Daugh- 
ter named Sarah (the Leſſo2 of the Plaintiff) and no moze : 
And being thus ſeiſed, and intending to make Pꝛoviſion foz 
the ſaid Sarah, a Writ of Entry was bzought in the Poſt, by 
| George Keat, returnable in Michaelmas- Term, (viz.) In 
n — — = enam Sancti Martini, and this was againſt * Miles 
"to the Corbett, who appeared as of that Term, and vouched to 
Precige by CUarranty the ſald William Lacy, the Tenant in Call; and 
Leaſe «nd. thereupon a Summoneas ad Warrantizandum iſſued, return. 
able Octab. Hillarii following, which is the firſt Return of 
that Term, when William Lacy appeared by (Uarrant of 
Attoznep, and vouched to Marrantp the common Uouchee ; 
and the Recovery was perfeXed and entered on Recozd in 
common Fom. 
But it was found, that the Leaſe and Releaſe which 
William Lacy made to Miles Corbett, to make him Tenant 
to the Freehold, was not executed till long after Michael- 
mas Term, in which the CUrit of Entry was bzought againſt 
dim, (viz.) about the Beginning of January next following. 
© Bo that the general Queſtſon was, TUhether this was 
a good Recovery, 07 not, the Ates whereof were declared 
by the ſaty William Lacy, to bis Daughter Sarah, and her 
Heirs : And he afterwards died without any other Jſlue ; 
and Lacy the Defendant in the oztginal Action, and Plain; 
tiff in the Crit of Erro, was the next Bother to Wil- 
liam Lacy, and claimed the Lands by Uirtue of the old 
Entatl, (viz.) as Þetr Male of the Body of their Father. 
The Objetton inſiſted on againſt the Recoverp was, that 
Miles Corbett who was made Tenant to the Præcipe, had 
nothing in the Lands at the Time of the Return Ow 
l tit 


— — —ꝓ ww wr 
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CUrit of Entry, and therekoze the Recoverp was of no Cf- 
fe, otherwiſe than by Eſtoppel, oz Concluſion to the Par- 
tics and Puvies thercunto; but the Defendant was nei ⸗ 
ther Patty 02 Puy to it, fog he claimed by a Title Par- 
amount, and therefoze as to him this Recovery was vold. 

And it was inſiſted, that the Writ of Entry did ipſo 
ſacto abate, becauſe the Tenant to that CUrit had nothing 


in the Land; and to prove it, the Caſes in the“ Margin , 5% 5 
were cited. f 


17 H. 6. 19, 20. 3 H. 6. 34 1 Roll. Abr. $64. 


But it was agreed, that fk once there had deen a good 
Tenant to the Pracipe, his Altenatton afterwards could not + Brook 
hurt z no2 if he ſhould ſuffer another Recovery againſt htm brief, pl. 75, 
upon a puiſne Title, fo} that would be + fraudulent. 75. 

And in this Caſe the Goucher muſt likewiſe be vold, de» : ing. 102, 
cauſe the Tenant,.at the Time ok the Goucher, bad no; 5% 
thing to warrant z ond a Coucher is in Lieu of an Action; {; 4, 4 oy 
and here the Tcnant had no Cauſe ok Action when he made 49. 
the Aoucher. Hob. 81. 

But ft was adjudged in the Court of Common Pleas, 
that this was a good Recovery, becauſe befoze the Return 
of the Sammons ad Warrantizandum, the QUouchee came 
in, and the Tenant to the UUIrit was Tenant of the Free» 
hold, and had a ſuffictent Eſtate to warrant, and upon 
whtch the CUarrantyp did operate. | 

Ind this Judgment was now affirmed in B. R. per to- 
tam Curiam. | 
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Brown and Burton verſus Franklyn, the King's 
Proctor. In Scaccario. 


Prize or no Rohibition to the Court of Admiralty, ſuggeſting 


in che orig the Statute of Ric. 2. and that Pleas of Tref- 
diftion of the | paſs on the Caſe foz the Converſion of any Goods 
Admiralty 02 Merchandiſe, as alſo the Trial of the Pꝛoper⸗ 


ty of any Goods, &c and the Cognifance thereof belong- 
eth to the King and bis Crown, and not to be tried befoze 
the Admiral, &c. 

That nevertheleſs the Defendant being the King's Proc- 
tor, had ltbelled againſt the Plaintiffs in the Admiralty con- 
cerning the Pzoperty of a certain Ship called the Francis, 
and her Furniture, as alſo of 6000 Chequins of fozeign 
Money, 200 Elephants Teeth, zoo Pieces of Buſlin, 300 
Pieces of Callico, &c. Ubi revera navis prædict. fuit 
Wrecca Maris in the Eaſt-Indies, out of the King's Domt- 
nlons ; ac ubi revera navis prædict. and her Loading, were 
not the Goods of the French King, oz of any of his Sub- 
jets, Enemies to out Ning, but did belong to the Sub- 
jects of the King of Portugal, who is in Amity with us; 
ac ubi revera all the ſaid fozeſgn Money, and the Goods 
and Merchandiſe afozceſaid, came to the Þands of the 
pr ſuper terram fn the Eaſt-Indies, and there were 
p 


them ſold, &c. 
2 Apon 
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8 — opening this Caſe, the Fat appeared to be 
fl. The Plaintiffs were Maſters of two Ships belonging to 

the Eaſt India Company, and being in a Port there they 

had Intelligence, that about the Iſland Joanna, there was 

a rich French Ship which might eaſily be ſurpziſed z and 

accozdingly thep ſailed thither, and found the Ship whole, 

on — near the Shoar, and the Ship's Crew were at 
nd. 

That the Plaintiffs landed their Men, and ſurpziſed the 
Enemp on Shore, and found the Chequins quilted in their 
Cloaths about their Bodies, and the Reſt of the Goods 
were in the Ship where the Plaintiffs took it, and bzought 
all away, but left the Ship behind being ſtranded, 

The News whereof coming to England, it being in the 
Time of War between the Engliſh and the French; the 
Defendant by Libel purſues foz the King in the Court of 
Admiralty to have the Ship, Money and Goods condemn- 
ed as lawful Prize, (as a Perquiſite of the Admiralty) and 
accozdingly after general Admonitions on the Exchange, 
as uſual in ſuch Caſes, and no Perſon coming in to claim 
Pꝛopertp, there was a Sentence whereby all the (ald 
Things were condemned as lawful Prize. 

And upon that Sentence this Libel was founded againſt 
the Plaintiffs, charging them that all came to their Þands, 
and that they had imbe3iled it, and converted the ſame to 
their own Ale, and that they might account foz the Ulalue, 

And now it was tyſiſted fo2 a Prohibition, that it was 
unreaſonable the Plaintiffs ſhould be concluded by the 
Sentence upon the general Libel to which they were not 
Parties, neither bad they any Notice thereof; foz at that 
Time they were in the ladies; and therefoze it was moved, 
that the Plaintifts might (till have an Opportunity upon a 
Prohibition to try their Property, and to controvert thetr 
Right againſt the ſaid Serffence, it Prize or not, and 
whether the Capture was at Land, or on the Sea. 

And the Court inclined, that the Plaintiffs ought to 
have an Oppoztunity to be heard, and to controvert the 
Matter of Fact ; and thereupon a Day was appointed to 

hear a Civilian upon this Queſtion. 
ft. Whether the Plaintiffs, upon this Libel depending a- 
nainſt them in the Court of Admiralty, might controvert 
their Pꝛoperty there againſt the Tenoz of the firſt Sen- 
rence. 
Ppp 2 And 
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And at another Day Dr. Lane acquainted the Court, 
that it was the conſtant ]Pzattce amongſt them to admit 
of Appeals from (nch general Sentences fo Prize, and 
that the Appetlants were always let in to controvert 
their Right, and to diſpzove the Prize, notwithſtanving the 
Sentence; becauſe upon an Appeal their Method was to 
exhibit new Allegations, and thereupon to receive new 
and farther Moos, (0 that the Catife was many Times 
another Thing bcfoze the Delegates than what it was at the 
Time of the ars Sentence. 

And it was then made appear to the Court, that the 
Plaintiffs had actually appealed from this Sentence of 
Convemnation fo2 Prize, and ſo were in the proper Method 
to controvert their Right. 

See Antea, Caberefore, and for that the Court app2ehended (as it 

Bose, woas (ner on the other Side) that Prize or no Prize was 
@ Matter net triable at Common Taw, but altogether 
app2opnated to the Jurtsdictlon of the admtraltp, 

The Pꝛohidition was denied. 


— 4 Machin werſus Moulton. 
Conſiſtory 


Se Rohibition to the Confiſtory Court at Vork, fog that 


Lands cher, © Moulton had fibelled there againſt Machin, for Tithes 
Pefendane Of Lands lying within that Dioceſe, whereas he (Machin) 
lived in u [fyed at Lincoln within the Dioceſe of Lincoln, and out of 
_—_ the Dioceſe of York ; and thereupon be ſuggeſted the Sta- 
*239.% tute * 23 H. 8. which prohibits the Citing any Perſon out 
. % of his pzoper Dtocefe where he lives. 
Godb % The Truth was, that the Plaintiff was accidentally at 
2 Brownl.12 York, and was there cited by Sttpyile. 


13 Rep. And now the Qtreſffort was, Chether the Suft was lo. 


Rockets cal, and muſt neceſſarily be,Szought th the Dioceſe of York, 
ich the Tithes ariſe lie in 


Hardres 421+ hecauſe the Lands out of 
that Dioceſe, or whether the Suit muſt follow the Perſon 


according to that Maximin the Civil Law, Forum ſequitur 
reom. | 

It was infiffed fo2 the Defendant, chat this Suit is lo- 
cal, and could not be maſntatned out of the Dfoceſe where 
the Lands lie; and therefoze this Caſe is not within the 
Meaning of that Statute 23 H. 8. 


Cro. Car. 97. 


The 
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The Definition of the Coz Dioceſe is no other than 

Juriddidten. and 'tis the Locality of the Lands which gives 

uriſdiftion, and the Owner being cited in the Dioceſe 
where the Lands lie is cited within the proper Jurtsdicki⸗ 
on, for tis his Lands which ſubject him to the Juriſdiction * 1 Levin 
of the Conſiſtory Court at Vork; * therefoze (f a Man lives“ . 
tn a Place where there is no Jurisdiction over the Caule 3 Rev 
(as the Platntiff doth u this Caſe) he map and muſt be 2 Brown), 
cited to the Place which hath Jurtsdiction, ofherwtiſe there *2'- 


will be a Fatlure of Juſtice. -——_ Ent. 


It was ſald, that when» a Pan hath Lands in one Dlo⸗ — 
ceſe, and\fves in another, he map be ſued to: the Tithes of , 8. 
_ Lands in the Conſiſtozp Court of that Dioceſe where 
he lives. 

Et per Curiam, This Suit (9 local; and therefoze of 
Neceſſity the ]latnttff muſt be ſubjeX to a Citation out of 
the Dtoceſe where he lives, oz elſe the Defendant will be 
without Remedy fo2 his Cithes. 

A Pꝛobtbition was dented. 


——_——— MW 
— my >. 1 cc _ * 
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The King verſus Dr. Burnell. 

* 25 Car. 2. 

. Nformation againſt the Defendant foz not taking the 

Cenſor of Daths purſuant to the Statute * 25 Car. 2. by which 

the Collego tis enacted, That all Perſons admitted to any Office 
| 2 — ſnall take the Oaths of Allegiance and Suprema- 
= ficer, and ſo CY, &c. 

we ag Jn this Caſe a ſpecial Uerdict was found, wherein the 


pry Patent granted to the Phyſicians in and about London, 
| + 154.8, Wag ſet fozth accozding to the Statute + 15 H. 8. and that 
|. cap. 5. the Defendant on ſuch a Day was choſe one of the Cen- 
| ſozs of the College of Phyſicians, and that he received 
| the Sacrament the next Sunday after the Eleckton, but that 
he had not taken the Oaths, as directed by the Statute 
| 25 Car. 2. &c. | 
| The Queſtton was, Whether a Cenſor of this Col- 
| lege was an Officer within the Meaning of the ſatd 
1 Statute. | 
And it was argued that he was, foz the Mod Officium 
pzincipally implies a Duty, and in the nert Place the 
Charge of ſuch Duty; and 'tis a Rule, that where one 
Man hath to do with another Man's Affairs againſt his Will, 
and without his Leave, that is an Office, and he who ts 
tn it is an Officer. | 
That the King hath the Care of the Perſons of his 
©Subjefts, and conſequently of their Health; and this is 
called Munus oftcii noſtri in the King's Patent, found 0 
I the 


” > woo tel ” 
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the Jury, and by that Patent he hath delegated ſo much 
of his Office unto thoſe Cenſors, which concerns the Phy- 
ſicians in and about London in general, and be is an Om. 
cer (ubozdinate, who hath any Part of the King's publick 
Care delegated to him by the King. 

Officers are diſtingutſhed into Civil and Military, ac- 
coding to the Nature of their ſeveral Truſts; and everp 
Man is a publick Officer who hath any Duty concerning the 
blick; and he is not the leſs a publick Officer where his 
uthozity is confined to narrow Limits, becauſe tis the 
Duty of his Office, and the Mature of that Duty, which 
— him a publick Officer, and not the Extent of his au · 

0 ty. l 


oo. OE - - 


Jt was argued foz the Doctoz, that no Offices were Econtrs. 


within the Intent of the Statute 25 Car. 2. but ſuch which 
related to the Revenue, 02 to the Conſervation of the Peace, 
and that particular Powers created foz particular Purpo- 
ſes were not within that Statute. 

That the Overſight and Inlpeckton of Medicines (g pi 
. bate in its Nature, and no moze than the Care of a 
©chool-maſter, it being a Matter which concerneth a par- 
ticular Science. | 
That he who is choſen Cenſor cannot refuſe 0} avoſy 

the Election, and his Power is with Beſpet to the Phy- 
ficlans and Apothecaries, and in that only about their Me 
dicines, but not any May touching their Mogals. 

Jt concerns their Skill and Art, and nothing elſe, and 
in this Reſpect is the Came with a Trade; and in many 
Trades there are Jnquiſitozs of the like Mature, and 
Powers given by ſeveral Acts of Patuament of puniſh» 
ing in Batters of Trade; as fo? Inſtance, in the Cale 
of Barber-Surgeons and Goldſmiths; and yet theſe were 
never thought to be within this Stature. 

And laſtly, This is no Patent-Office ; there is no Oath 
annered to it, and the Cenſozs have not (a targe an Au 
thozity as thoſe excepted by the Act exppenp. 

Adjournatur. | | 


London 
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London City werſus V anacker. 


*/ ©: 
Mod. 435. HE Defendant was choſen one of the Sherifts tor 
— — _ the City of London, but refuſed, and thereupon an 


mend old Aﬀton was bought agatnſt him in London, in the Papors 

«5 wagee RM Court, and fn the Mame of the Coppozation, fo the Fine 

win e of 5001. actowing to a By Law: And upon an Habeas 
Corpus all this Matter was returned into B. K. which Re- 
turn conſifling of ſcucral Cuſtoms and By-Laws in Lon- 
don, was very long; but the following Exceptions were 
taken to it. 

(J.) Fo} that a Cuſtom is returned to amend old By- 
Laws when defeftive; and ſo bp Citrtue of that Cuſtont 
this By-Law was made, 20 July, about ſirty Pears ſince. 

They Law, CUbich Bp-Law 1s, that no Freeman choſen Sheriff, &c. 

lesben ee, Mall be excuſed, unleſs he voluntarily ſwear he is not 

OY worth cc l. and bring fix other Citizens to vouch in 
like Manner on their Oaths, that they believe it to be true ; 
and if he openly refuſe to take the Office, then to forfeit 
the Sum of 5001. (vir) 400 l. to the City, and 1co l. to 
the next Man who (hall hold the Office. 

Now ibis is not a pzoper Subject fo2 a By-Law, be- 
cauſe the Power of making By-Laws conſiſteth in the Coz⸗ 
pozation, and extends no farther than to what concerns the 
—.— thereof ; but the Sheriffwick of London and Middle- 

a particular Franchiſe granted to the Citizens, 
&c. neck ym thcy were (ncozpozatcd; and the Office of 
. Jones 145 Sheriff of Middleſex is not within their Limits oz TJuriC- 
diction, therefoze not within the Power of their By-Laws, 
which Power cannot extend beyond the Limits of the 
* Moor 563. * Cozpozation z and if the Sheriffwick of Middleſex is out 
Godbolt 107+ of the Reach of this By-Law. and the Sheriffwick of 
London within it, pct the whole By-Law is void, becauſe 
the Penalty is entire. 
i Rep. 79. (2.) Thep have by this By-Law changed the Fozm and 
z Vent. 183, Manner of chuſing Sheriffs, which by their Gzant was to 
24% » 121, be by Citizens; but the By-Law gives the Eletton of one 
of them to the Mayo; fo2 the Time being. 

(3.) This By-Law ie unreaſonable, fo2 they hade Liberty 
to chuſe any Freeman qualificd, and that without any Ex 
ception of Ideotiſm or old Age. 


2 (4.) An 


. 
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(4-) An Oath is (mpoſed by this By; Lam, whereas an | 
Authoztty cannot be given by a By-Law to any Man to ad» i 
miniſter an Oath. 

(s.) The Jnjunction to bung fix other Citizens to Godb pf 136, [ 
vouch, on Dath, is ſtill moze ertravagant, foz tis (mpo- " 
ſing on another what they who made the By Law baue no li 
Power to do: Beſides, thoſe Aouchers muſt be Citizens, 1 
who are entitled to Part of the Fine, (viz.) Part of the 400 l. ll 
foz that goes to the Cozpozation, and they muſt be ſich 
as the Mapoz and Aldermen ſhall appzobe, who are like- 
wiſe Perſons intereſted in the Fine, and therefoze none of 
them proper Judges. 

(.) Els not provided by this By-Law, that Notice ſhall Kit»; 116. 
be given of the Election-to the Perſon eletten ; but the „ 
Foxfeiture is to incur by Mon-Acceptance of the Office Dyer ag. \ 


within ſuch a Time, tho the Perſon choſen had never anp 3115/1; 
Notice of the Election. 1857 ; 
'Tis true, every Member of a Cozpozation is bound to 713,124 
take Motice of their By-Laws, but-not of every collateral 
Fait which ariſes in Conſequence of a By-Law, os in 
this Caſe, tho' the Defendant is to take Cogniſance of 
this By-Law; yet there being one elected befoze him who co. Car. 
had patd the Fine, the Time of a (ſecond Election is in- Man 
certain, and depends upon the {Pleaſure of the Payo2 and 36, ne, 
Aldermen, and therefoze no Man can be bound to take No- % Tint- 
tice of it ex officio, o; of what is done at that Time. _ 
And in this Caſe the Papo; and Aldermen are to be 
Judges of the Reaſonableneſs of the Ercuſe, and they 
are likewiſe to have the Fine; ſo that the Caſe is, thoſe 
very Perſons who are to have the Money as fozfeited fo 
not accepting this Office, are to be Judges, whether they 
will have the Money, o; not: Jt was fo2 that Reaſon, that 
in the Caſe between the Company of Stationers and Salisbu- ' - Abr. 
ry, their By-Law was held vold, becauſe the Company — 
who was to have the Fine were Judges of the Fozteiture. Sid. 11 
On the other Side it was ſaid, that the Queſtion is not, Econcr«- 
CUhether this By-Law is reaſonable oz convenient fo? the 
Citizens, fo} if it doth not derogate from the Pzerogative, 
and is not direfly againſt Reaſon, tis ſufficient z becauſe 
they who made the Law are proper Judges, Whether tis 
fo2 the Benefit of the Citp, oz not; and tis not material 
ik they (mpoſe new Laws on themſelves, ſo they are not 
contrary to the general Laws of the Land. 


Qqq Every 


——————— — 


| 
[ 
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Every Law implies the Aſſent of all who are repzeſent- 


Grotius do 


led i ed, and therefoze they muſt be bound by it, and fo; that 


Lees, Reaſon every Freeman of London is bound by this Law, 


QQr 53. 
Ney d. „is true, no Yan is compelled to be made free of the 
Citp, foz that is voluntary and at bis own Chotce z but it 
be accept it, he muſt take it with the TConditians annered to 
(t, fog by this cans he hath (ybjected himſelf to the Laws 
of the Place in Perſon, fo; this By-Laww is perſonal, be- 
cauſe it doth nat concern the Office it ſelf, but the Perſon 
who is to be the Officer. 

As to the Objection, that the Sheriff of Middleſex ig 
not within the Reach of this 2By-Law, becauſe out of the 
Jurisdiction of the City; it was anſwered, that the She- 
riff of London and Middleſex make but one Officer, and 
the Sheriff of Middleſex, was by the King's Gzant an- 
nered to the City. | 

Then as to the Objcetion, that an Dath cannot be 
impoſed by a By-Law; admitting it to be true, tis not 
this Caſe, tog the Dath is not impoſed, but voluntary 
the (Uozds of the By-Low being, He ſhall not be excuſed 
unleſs he voluntarily ſwear he is not worth 100co1]. &c. 

And as to the Objefſon, fox ant of Notice, &c. tis 
impoMible it ſhould be grven to every individual Citizen who 
is & Freeman, fo2 they are bound by their Dath of Free. 
dom to attend all theſe Aſſemblies; beſides, if the Defen- 
bane was aggrieved fo) ant of Notice, he ought to 
have pleaded it in the Mapors Court tn his own Defence ; 
and it Judgment had been given againſt him there, and he 

4 H. 6. 4. had found himſelf aggrieved by (t, he might have a CUrte 

0 ene) immediate befoze the Judges at St. Martins le 
grand, 

Afterwards, (viz.) in Trinity-Term following : 

Per Holt Chief Juſtice, who gave the Optnion of the 
Court, that this was a good By Law foz the Reaſons gi. 
ven by him as followeth : 

Mob 111 fl. That the making By-Laws is incident to every Coz- 

pozation aggregate, fo} that Power is included in the Jn» 

copozation. 

1 Rep. 6: That every Bp-Law, by which the Benefit of the Coz- 

clerk'+Co/«. pojation is adbanced. is a good By-Law fo that very 

Reaſon, that being the true Couchſtone of all By-Laws. 


2 That 
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That the Charter of King John, by which the Sheriff 
wick of Middleſex wag granted to the City, doth neceſſitate 
the making By-Laws concerning it, becauſe they are bound 
by that Charter to nominate thoſe Officers every Pear, 
and cannot execute thoſe Offices by themſelves, oz their 
Deputtes; and therefoze that Power muſt. be included in 
the Conſtitution z and by the Acceptance of this Charter, 
every Member ol the Cozpozation is bound to thoſe Things 
which are incdent thereunto, as in Benefit ſo likewiſe in 
Charge; as where a Common is granted to a: Cozpozati» 
on, every Member takes ſome Benefit by it as incident to 
his Freedom. | 

And tis likewiſe a Thing neceſſary of common Right, — 
that there ſhould be a-coercive Power in every Cozpozation e.. 
to compel their own Members to ſubmit to their Conſtitu⸗ 
tions; and it will be a Foxfeiture of that Charter, if the 
Dffice of Sheriff is not yearly ſupplyed; and therefoze to 
pzevent this Miſchief, tis of Neceſſity, that they (ould | 
make By-Laws concerning it; and now the Sherifilwick of 
Middleſex being by the King's Gzant annered to the Coz- 
pozation, it muſt be executed by the Members thereof, and 
ſo ſubject to their By- Laws. | 

An Adminiſtratoz was held to be within the Cuſtom of Lin. Rep. 
London, tho the Commencement of Adminiſtrationg was 
within Time of Memory, becauſe it was within the gene- 
ral Reaſon of the Cuſtom, | | 

The Excuſe which this By-Law gives, is foz the Eaſe of 
the Members of this Cozpozation z otherwiſe nothing but 
an invincible Jncapacity could have excuſed a Citizen who z.Cto.469. 
was elected Dheriff, as it was held in“ Larwood's Caſe, 5d. «5: 
and the ſir Compurgatozs are in Imitation and Nature . 
the like in a Tlager of Law, (0 no new Thing. | 

As to the Objection, that Fools and Madmen are not 
excepted by this By-Law, thoſe are tacitlp excepted out 
of all Laws whatſoever z and therefoze it would have been 
ridiculous to have made an erpzeſs Exception of them. 

As to the ObjcFion, that the Ercuſe is referred wholly 
to the Mayo? and Aldermen, tis true that it is ſo, but tis 
fo2 the Eaſe of the Patty, becauſe their Allowance will bind 
the whole City; but ik they would refuſe a reaſonable Ex⸗ 
cuſe, the Party is not bound by ſuch Refuſal, becauſe be 
may give it in Evidence upon nil debet pleaded in an Action 
of Debt bzought fo2 the Fozteiture, aud there the Calldity 
of the Ercuſe will be tried by a Jury. 

Qqq 2 And 


— 
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Selling a 
Curacy, and 
taking Mo- 
ney for «1- 
mitting Per. 
ſons into 
Orders,is Si- 
mony. 


* See Spar- 
row's Colletti- 
on, Canon. 
135. 


And as foz MUant of Notice, every Citizen is bound to 
take Notice of the By-Laws of the Coppozation, becauſe 
they are virtually pzeſent by their Repzeſentatives; and the 
making every By-Law, and the chooſing Sheriffs, is one 
of the moſt notozious Acts in the City of London, and 
done in the moſt publica Place. 

As by the Statute Weſtm. 2. cap. 45. Mꝛoclamation of 
Dutlawzy being to be made in the County-Court, every 
Freeholder is ſuppoſed to be there, becauſe there be ought 
to be ; and therefoze bound to take Notice of it. 

See the Caſes in the * Margin about By-Laws fo; 
thele Offices. 


Biſhop of St, Davids verſus Lucy. 
* „ , . * K. £ f * 
R. Watfon, Biſhop of St. Davids, was convened befoze 
bis Provincial, the Archbiſhop of Canterbury, at Lam- 
beth, to anſwer certain Articles exhibited againſt him befoze 
the Archbiſhop, at the Promotion of the Defendant Lucy. 
By which Articles he was charged with Simony, any 
other bigh Pisdcmeanozs in his Office of Biſhop, and 
A were abave thirty in Mumber ; ſome of them were as 
oweth : | 

7. That the Biſhop, in Conſideration of 2001. by him 
recetved, did covenant by Deed with one Brooks a Clergy- 
man, to make him Curate of his (the Biſhop's) Rectory of 
Borony-green in the Dioceſe of Ely, which he held in 
Commendam, and that he had pz{bately given a Bond 
to the ſald Brooks to refign to him in ſome hot Time. 

(2.) Another of the Articles was foz taking ſeveral Sumg 
of Money from ſeveral Perſons (naming them) to admit 
them into Ozders, and fo Collations and Inſtitutions moze 
than what was the cuſtomarp Fees allowed; and it was al- 
edged, that oziginalſy no Fee ought to be paid in ſuch 
Caſes ; and this wag alſo charged againſt him ag * Si- 
mony. 

(3. Another of the Articles was, That the Biſhop of 
that Dioceſe for the Time Being, was formerly made Viſ- 
tor of a publick School of Charity, and that this Biſhop 
had perverted the Charity to other Perſons than direfed 
by the Founder z and upon his Viſitation had carried away 
all the Books which concerned the Charity, and — 

nt 


* 
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Gant it ſelf, by which it was given and governed now at 
bis ]Ileaſure, 

(4-) That the Biſhop had made Certificates under his 5- 0tho' 
Epiſcopal Seal, that ſeveral Perſons whoa bad Jnftt- — 
tution, had likewiſe taken the Daths of Allegtance and 
Supzemacy to qualfſp them, which was kalle in Fact, | 
and ſo had abuſed the authentical Seal. l 

(J.) That the Biſhop had given compleat ©zdinatfon to 
one Owen who was but nineteen Years of Age, whereas he 
ought to be twenty-four Pears old. | 5 

And now it was moved foz a Mohibition 4 and as to the C4. 35. 
firſt and ſecond Articles, admitting them to be true, the 5, Gee 
Biſhop was only grifity of a Misdemeanoz, fop what fg convlium 
charged in thoſe Articles is not Simony, nfs 337; and Ca- 

But it was objected, that the Archbiſhop had no Juri 
diction to convene befoze himſelf any Suffragan fot a Miſ⸗ 
demeanor. | | | 

Sed Curia of another Dpinton, & per Halt Chief : Roll. Abr. 
Joſtice, the Selling the Curacy, and taking Money to |" eco 
odmit Yen into Ozders, ts Simony, and puniſhable by the ß 
Metropolitan. 55 14891 23h 

And tis very plain, that all the Clergy are bound by 
the Canons confirmed only by the King, but they 
—— be confirmed by the Parliament ta bind the 

ity. 

And after many Debates a Pꝛohibition was denied, but 
only quoad the Matter about the School, which was held 
to be meerly Tempozal, | 

And akterwarde they p2oceeved at Lambeth againſt the 
Biſhop upon the Reſt of the Articles ; and there a Sentence 
of Depzivation paſſed againſt him, from whleh he appeal- 
ed, and that Sentence was affirmed by the Delegates z 
and then Dr. Watſon withdzew himſelf out of the Kingdom 


3 
r „ - — on — 
0 * 5 — o 
— 2 
2 = 2 


ſecretly. 
Sir Joleph Tyly & al' verſus Morrice. 0 — — | 
elivered to 


a Carrier, 


HE Caſe, ſl. The Defendant was a Common Carri- «"4 ſaid 10 
er from London to Exeter, and the Plaintiffs by their ©" — 


Servant delivered to his (the Defendant's) Book-Kceper 2 was 459, 
Bags of Money ſealed up, and told him that it was 200 |, de Carrier 


wi.s robbed, 


and deſired a Receipt fo: the Money; thercupon the 1. 1 vs 


Book keeper gave a Receipt fo2 his Maſter to this Effet ; «nſverable 
| . Re- only tor 


200 J. 


1 
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. Received of, &+c. two Bags of Money ſealed up, ſaid 
to contain 200 . which 1 Promiſe to deliver on ſuch a Day 
at Exeter unto T. Davis, he to pay 107, per Cent. for Car- 
riage and Riſque. 
he Carrier was robbed of this and other Money on 
Hounſlow- Heath in the Night-Time, but he pald 2001. to 
Davis at Exeter. | 

And now an Adlon was bjought againſt bim in common 
Fomn, upon the Cuſtom of England, wherein the Plain- 
tiffs declared, that on ſuch a Day and Place they had de- 
livered unto the Defendant 4;01. to be carried from Lon- 
don to Exeter, &c. and at the Trial it was pzoved, that 
there was full 450 l. in Gold and Silver contained in thoſe 
two wage at the Time they were dellvered to the Carrier 


for 200 
And the Queſtſon was, Whether the Carrier ſhould an- 


ſwer for the whole Money; it was the Opinion of the Chief 
—— that he ſhould anſwer foz no moze than 200 1, 
which was acknowledged that he had paid to Davis) be- 
cauſe in this Caſe there was a particular Cindertaking b 
the Carrier ko the Carriage of 200 J. only, and his Rewar 
was to extend no farther than that Sum, and 'tis the Re- 
ward which makes the Carrier anſwerable; and ſince the 
Plaintiffs had taken this Courſe to defraud the Carrier 
of bis Reward, they had thereby barred themſelves of that 
Remedy which is founded only on the Reward. 

So the Jury was directed to find foz the Defendant. 

The ſame Cartier was at the ſame Time robbed of ſir 
other Bags of Monep, which the Book-keeper received ſealed 
up, to be carried to Exeter, and there to be Delivered to 
Mr. George Gould, which Bags were bzought by the 
Servants of John and Joſeph Fiſher, and delivered to the 
Book-keeper foz 3001. who gave a Receipt for ſo much, 
when in Truth there was 4qool. in the (aid Bags; and 
the two Fiſhers and Gould who were Partners bzought the 
like Action againſt the Carrier foz 400 l. but had the like 


Verdict. 

Nota; the Caſe of * Kenrigg and Eggleſtone was cited as 
an Authority fo2 the Plaintiffs, ſed non allocatur ; fo; the 
Court held that Caſe different from the pzeſent Caſes, 


1 Lane 


1 th 
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Lane verſus Cotton & al, Intratur Paß 11 
Will. 3. B. R. Rot. 403. 


lg againſt the Defendants Cotton and Franklin, The Plead- 
the General Poſt-maſters, ſetting fozth the Statute 4 . .s. 
2 Car. by which the Poſt-Office was created, and that in; Mod. 455. 
Purſuance of that Statute a General Poſt-Office dab deen 8. C 7 
erected and ſettled in Lombard- ſtreet, London, and a Poſt ation vin 
eſtabliſhed to carry Letters from London to Worceſter, not lie a. 


and from thence back again to London; and that the Oe» g tbe. 


fendants were conſtituted General Poſt-maſterg, by Pa- 
tent from King William and Queen Mary, and that the 
Plaintiff was poſſeſſed of two Exchequer-Bills for 300 l. 


for « Letter 


miſcarricd in 


which there 


were Exche- 


which he encloſed in d Letter directed to ſich a Perſon in quer. Bil. 


Worceſter z and that he delivered the ſaid Letter with the 


4 Holt Ch. 


Bills encloſed, unto the Defendants in their Office in Lom- 
bard-ſtreet; and that this Letter with the Bills was not 
conveyed to Worceſter, but loſt by the Negligence of the 
Defendants and their Servants. aun 
And all this Matter being found ſpectally, the Queſtfon 
was, Whether this Action would lie againſt the Deren 
dants ko this Megleet and Nonfeaſance. * 
and it was argued tos the Plaintiff, that this Action fs For ch 
maintainable, foz the Poſt-mafters are not appointed only "TT 
as Officers to take Care of the King's Revenue, but as 
Officers in Purſuance of the Act of Parliament, to take 
Care of Letters, &c. ſo as to anſwer the End of the Sta ⸗ 
tute, which is to advance Trade and Commerce fo? the 
Benefit of the Subje# chiefly, and not as an AX koz the 
Revenue, fo} that is but accidental. | 
And tho' theſe Officers were newly created when the 
Poſt-Office was firſt erected, yet they are under the (ame 
Conditions as Officers at Common Law, and therefoe 
liable to an Action fo; Beach of Truft. 
And a Nonfeaſance is as good a Cauſe of Action againſt F. N. 8. 93. 
an Officer of Truſt as a Misfeafance, (i. e.) for the Neglett — 
of any Thing, which by, the Duty of his Office de is 0b» bro. Adlon 
liged to do; as in the Caſes againſt common Carriers, oz o te Cale, 
fox negligent keeping Fires, tis (ffictent to declare in the b, E. 3. 43 
Negative, (vir.) That the Defendant hath not done ſo, Kc. 1 Roll, Rep. 


3. 
Moor 135. 1 Roll Abr. % 12 Rep 188, 1 Roll. Rep. 4). 


That 


IE » - 
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Fes Hardres 


4. 11 


That where an Act of Parliament appoints a certain 
Perſon to do ſuch a Thing, and he neglects to perfozm 
it, by which Megligence another is damnified, he may 
have an Action on the Caſe to recompence him foz the Da- 
ma ed. | 
d tis not (ufficlent to ſay, that the Defendants have 
not the Præmium foz Carriage of Letters; tis true, they 
have not the Chole, but they have a Salary which ariſes 
out of the Premium; and in that Reſpect 'tis like the 
Caſe of a Sheriff. who accounts foz the Pzofits of bis 
ys ond pet ſtands liable to Attons foz any Neglect of 

ty, | 

And as to the Caſe of a Maſter of a Ship, where the 
Care of Pzoviſions is in the Purſer, pet the aſter audg 
liable foz the Default of the Purſer z but here the Neglet 
was not in a Stronger, but in an Officer under the Defen- 
dont, fo tie found that Brees, to whom the Letter was 
delivered, was placed in the Dffice by the Defendants ; and 
they have Power by the Statute to remove Cnder-Officers, 
and to ſupply their Places; and the whole Office is entirely 
under the Control of the Defendants, 

And it was inſiſted, that there was no Difference in 
Law between a Carrier of Letters and a Carrier of other 
Things, and that it wag not material who had the Recom- 
pence, but that the Plaintift baving paid foz the Carriage 
of his Letter, that gives him a Title to this Adlon. 

And tho" it ſhould be granted that this Office is virtual- 


ly in the Ring (foz he cannot have an Office actually) pet 


* i Mod. $85, 
1 Vent. 19. 
Raym, 220, 


the Defendants are lſable to this Action, as the Maſter of 
a Ship is liable, tho' another is the Owner; and fo this 
Purpoſe the Caſe of * Morſe and Sluice was relied on. 

As the Freight of a Ship is the Mother of Mages to 
the DSailozs, (0 if the Freight is loſt, the Tages are like- 
wiſe loſt; (o here the Defendant's Salary comes out of 
the Profits of the Office, and if no Pzofits they can have 
no Salaryz and thep have their Salary as well in Con- 
ſideration of their Hazard as of their Care in ſafe Car- 
riage of Letters and Packets; and by their Care their Þq- 


zard is leſſened. 
Action ſhould not lie againſt the Defen- 


Now (if this 
dants, the Plaintiff would be without Remedy, foz no Ac- 
tion will lie againſt Brees, who received the Letter at the 
Windo, and thzew it back into the Office at the Place 

And 
2 n 


—— 
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And tis plain, that the Statute 12 Car, 2, pyincipaily 


deſigned to make all People ſafe, bp ſetting up certain 
Perſons who ſhould be reſponſible foz the ſafe Deltverp of 


Letters, and therekoze it takes away the Liberty of ſend 
ing them by any other Þand, 

The Hackney Coachmen are put under a Regulation 
by a late Ac of Parliament, and they pay an annual 


Revenue to the Crown, pet ſtill they remain Ifable foz 


Goods dellverrd to them; and the Multitude of Ander⸗ 


Ofhcers and Servants belonging to the Defendants 10 


no Crcuſe to them foz any Negligence, becauſe they are 
obliged to anſwer fo? all of them: And though thoſe Un- 
der-Officers give Decurity to the King, pet, that doth 
not alter the Caſe, becauſe they are Servants to the De- 
fendants, and they may take other Security of them ; 
foz the Statute doth not give any Direckton concerning 
that Batter. 

And the Clauſe in the Defendant's Patent, that thep 
(hall not be onſwerable tog their Under-Officers, makes no 
- Alteration of the Law; tis true, tis a Royal Pꝛomiſe 

to indemnify them, and the Defendants know how to 
make uſe of it as ſuch; 'tis like a Gzant made to a She⸗ 
riff, - that he ſhould not be anſwerable foz bis Batliffs, 
which would be a votd Gzant in reſpect to the Subſjets. 

Laſtly, The very Acceptance of a publick Office is 
an (Indertaking to perfozm it; with Care and Dilt- 
gence ; and the ]zeamble of this At ſhews, that there 
were Poſt-Offces befoze ; theretoze it cannot be ſuppoſed 
that this Statute, which was made foz the Eaſe and 
"Benefit of the Subjeck in reſpect to Commerce and Trade; 
ſhould aboliſh thoſe old Offices where the Officers were 
liable foz any Negligence or Miſcarriage of Letters, 
and erect new Offices where thep (ould not be liable. 


On the other Side tt was argued foz the Deken⸗ Econtra. 


dants, from the Nature of the Office, from the Smallneſs 
of the Premium, and from the Terms upon which the 
Office was granted to them. 

(1.) And firſt as to the Mature of this Office, tis lo 
verp extcnſive, both at Sea and Land, that tis not 
reaſonable the chief Officers ſhould anſwer foz ſo great 
a Number of (nder-Officers and Poſt. Bops who are 
wozth nothing; and koz a Misfeaſance every Yan is an- 

Rrr ſwer able 
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ſwerable fe; himſelf; but foz a Nonſeaſance (ſeveral Per- 
ſons cannot be charged with an Action. | 

In the Caſes of Carriers and Inn-keepers there is a 
general Andertaking, and they have it in their Power 
to ſecure themſeldes ; but 'tis not fo in this Caſe, foz 
the Defendants have no Poſſibility to ſecure themſelves 
against the Multitude of Servants which are of NeceM 
ty to execute this Dice; * 

And the Under-Officers, tho nominated by the Defen- 
vants, yet they are in under the Thing, to whom they are 
reſponſible and give Securſty. 

(2.) The Rates foz Poſtage are all fired with Reſpect 
to the Bulk and Weight and Ualuez and are (0 (mall 
that it cannot be intended a Premium to Warrant the 
ſafe Delivers of all Letters bjought into the Office z fox 
Jewels to the Malne of 100001], map be (ent in a Let- 

ter, the Carriage whereof map not amount to one Shil- 

ling; but the Caſe of a Carrier is different, fo} he 
map refuſe the Carriage of Goods, unleſs pald in Pꝛo- 
poztſon to their Aalue; but the Defendants cannot refuſe . 
any Letters, foz they muſt take in all which are bzought 
to the Office. | 

| (3) The Gant is ſuch, that the Defendants have no 

| Means to ſecure themſelves againſt the Cnder-Offic ers, by 
taking Security,&c.becauſe all is to be taken in the King's 
Name, which likewſſe differs this Caſe from that of a com- 

| mon Carrier, 

| Belldes, here is no expzeſs Neglet found upon the De- 

fendants, but only that the Letter was delivered to Brees, 

who was nominated by them. 

Heretokoze there was not any daluable 1 ſent by 
Letter, and the Statute never intended that ſo great a 
Charge ſhould be laſd upon the Poſt-maſter. | 
= Bills of Exchange differ from theſe Exchequer-Bills, 

becauſe he who comes to the PoſſeMon of Exchequer- 
Bills, is thereby entitled to the Money, but Bills of Ex- 
change muſt be indozſed; and it ſeems that the Carriage 
of Exchequer- Bills is not within the Duty of this Of- 
fice, becauſe the Statute by which {t was erected men- 
tions only the Carriage of Letters and Packets, and not 
a (Uozd of the Carriage of Goods oz Money; but as 
oy — Matters any Ban map fend them by whom 

5 Now 
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N2ow theſe Exchequer-Bills being eſtabliſhed by dd of 
Parliament, are thereby made currant Monep foz many 
Purpoſes; and there'oze if they are ſent encloſed in a Let- 
ter, he wao (ends them muſt make a ſpecial Contra with 
the Poſt-Baſter ; fo2 the Nature of them is ſuch, that he 
who hath the Poſſeſſion is entitled to the Money, ſo ate ag 
dazaryous with reſpe to the Care of the Poſt-Waſter ag 
ready Money. 

'Tis Diſpatch and Expedition which is required of the 
Poſt ; and thercfoze tis neceſſary to tide by Might, when 
ik robbed, there can be no Remedy agatnſt the Hundred, | 
'tis true as to the Furniſhing thoſe with Horſes who ate 4 
willing to ride Poſt, tis ſuch a Duty that p2obably an #1 
Action might lie againſt the Defendants fot their Negle# 14 
in not pzoviding them; but as to Letters thep are only " 
Directo2s. | | 

As to the Caſe of a Maſter of a Ship, he is Maſter on- 
lp of one Geſſel, and he may be perſonally pzeſent therein, 
and he is upon his own Contract, and map agree fo2 his 
Præmium in Proportion to his Care and Hazard, which the 
Defendants cannot do. 

Curia. But by the Opinion of three Judges, Judgment 
was given foz the Defendants, againſt the Opinion of | 
Hole Chief Juſtice, who held that the Action would lie. | 


— 
I TT ,.S — pon neg x HOT — 


Dr. Groenvelt werſus Dr. Burnell, & al. In- 5 
tratur Paſch. vel Michaelis 9 Willi. 3. B. R. = 
Rot. 178. | | 


N an Afjon of Aſſault and Battery, and falſe Impuſon⸗ _ * | 
ment, bzought againſt the Defendants who were Cen- ne -" : [ 
ſors of the College of PPbyſictans, and againſt Cole their the Colley» 1 
Officer who ſerved their Uartrant, &c. 3 * nay 1 
The Dekendants plead as to the Battery & totum re- ſtify e 1 
ſiduum tranſgreſſionis predict prater the falle Impziſon - Commir- 1 
ment Not guilty; and as to the Imphloament they juſtifp „ , | 
by Cirtue of their Charter confirmed by Act of Parliament, good. 
and by the Statute +4 Hs. by which they have Power to 
fine and tmpziſon pro non bene utendo facultate medici- | | 
nz ; then they ſet fozth, that the Plaintiff at ſuch a Time 1 
and Place had adminiſtered unwholſome Medicines to A. B. | 
and ſo juſtify the Taking and Impziſoning pro mala praxi, | 
&c, Rrr 2 There 


——ä—Zͤ — 
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There was 8 Replication and Demurrer, but the Coun- 
(el (02 the [Plaintiff did not ſuſiſt upon the Replication, but 
only on tbe Jolea, which as they argued was inſufficienc 
both in Form and Subſtance. 4 | 
i Roll Rep. (4,) In Form, becauſe the Aſlault was not direKly an- 


176, 264. 


| Bult, 326, (Wered in the Bodp of the [leg. 
i Vent. 256. (2.) In Subſtance, fo2 that the Defendants have not ſet 
fozth the particular and ſpecifick Matters wherein the Mala 
raxis of the Plaintiff did conſiſt, which ought to have 
n done, becauſe tis a Matter which is traverſable, as 
„Rep. 121, le was agreed in“ Dr. Boobam's Cale, this being an inte. 
end. 74. tio Jurisdiktion. 
i”) At was objefFed, that the Defendants had exceeded 
their Jutbozity, becauſe they had both fined and impriſon- 
ed the Plaintiff; whereas they had only Power to do one 
of thoſe Things at their Eleckton, but not both; and fo} 
this alſo Dr. Bonham's Caſe was cited. 

(4-) The Defendants have not ſhetpn that the Plaintiff 
was a licenſed Phyſician, and if not licenſed, they cannot 
cenſure him pro mala -_ but ought to pzoceed againſt 
bim fo} the Penalty of 51. per Month upon the Statute 
fo} 22 without a Licenſe. 

E n the other Side it was argued foz the Defendants 
n. upon theſe two Points. 
(a Cahbether this Ation would lie againſt them. 


492 


2.) Ubether the Plea was good 0} not. 

s to the firſt Point it was inſiſted on, that this Action 
would not lie, becauſe the Cenſors of the College of Phy- 
ſicians were in this Caſe as Judges, and what they had 
done was as ſuch, and Judges are not to be ſucd foz any 
Matters done by them unleſs ex malo animo, and there 1g 
no Difference detween Judges who have a general ſuriſ- 
dition, and thoſe who have a limited ſuriſdiction in this 
reſpect, ſo long as thoſe tnfrrio) Judges keep within their 

pzoper Bounds z therefoze if they miſtake the Law in a 
Matter within their Conuſance and Jurtodickton, ſuch il. 
take ſhall no moze ſubjet them to an Action, than it will a 

ſuper to Judge. Sand 

And the Reaſon is to pzebent Multiplicity of Actions, 
 whſch is the Cauſe why an Aﬀton will not lie againſt a Lozd 
„ 1.6.60, Of a Panoz, foz not admitting a Man to his Copyhold ; 
Bro. Judges And as to that Matter the Caſes in the“ Bargin were 
e (2.) as. 
123,124,189, Hutt. 13, 13. BraQton Exception, e. 15. Hardres Rep. Huntingdon werſ, Terry. 
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(2.) Ls to the ſecond Point it was the 
Plea was good both in Form and a * _ : 
Now the Dbjetion as to the Form was, that there was 
no direX Anſwer to the Aſlault ; and the Authozity of the 
Caſe of * Wilſon and Dodd was cited, which was an 
Action of Aſſault, Battery, Taking and falſe Ilmpriſon- 
ment z the Defendant pleaded as to all præter the Aſſault, 
Taking and falſe Impriſonment, Mot gutlty, and as to the 


Roll. Rep. 
176, 


Taking and Impriſonment, he pleaded a ſpecial Plea, and 


ſaid nothing as to the Aſſault ; and upon a Demurrer to 
this Plea, Judgment was given againſt the Defendant, be- 
cauſe he bad not anſwered the whole Declaration. 

'Tis true, the Authozity of that Caſe was hot denied, 
but it was ſaid, that it was different from the pzeſent 
Caſe, foz there the Defendant did not undertake any 
{Uap to anſwer the Aſſault ; it was not 'anſwerey un⸗ 
der the Not guilty, neither was it taken in under the 
Prater, ſo that the Aﬀauit was totally excluded in 
that Plea; but here the Defendants in their Plen did, 
in the Commencement thereof, undertake to anſwer 
the Aſſault; foz tis entered quoad totum reſiduum tranſ- 
greſſionis prædict præter, &c. beſides, in the Body of 
the Plea, they have erpzcſly juſtified the Jmpziſonment 
which includes the Aſlaulr. | 

Next it was argued, that the Plea was good in Sub- 
ſtance, fog it was not neceſſary, 02 indeed reaſonable, to 
ſet fozth the Particulars of the Mala praxis, becauſe 
the Defendants habe a general Jurtpoion over all 
Pbyſick within their Bounds ; beſides if ich Particulars 
were let fozth, this Court cannot judge ofthe Praxis, whes 
ther good oz not, becauſe 'tis a particular Science of which 
the Judges of the Cominon Law are not required to be 
conuſant; and if every Drug ſhould be ſet fozth in the 
Plea, it would be perplered with Multiplicityz and 
therefoze a * general Pleading hath been always allowed. 

Beſides, the Nature of the Thing is luch, that none 
but Phyſicians can judge of it; fo2 that which is good Phy- 
ſick fo2 one [Perſon map not be (o fo another, actowing 
to their different Conſtitutions, o accozding to certain Sea 
ſons of the Pear; and therefore it would be very imperti- 
nent as well as prolix in this Caſe, to ſet fo2th the Perſon's 
Conſtitution to whom this Phy ſick was adminiſtered by the 
Plaintiff, oz the Diſtemper 02 Seaſon of the Bear, as well 
as all the compound Dzugs, & c. of the Pbyſick apmint- 
ſtcred. After- 


10 H. 6. 

31. b, 

8 Rep. 121, 
3 Cro. 916. 


| 
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Afterwards in Trinicy- ſerm, anno 12 Willi. Judgment 
was given fo} the Det:noants. 
And per Holt Chief ſuſtice, who delivered the Opſnton 
of the Court, the Plea is good, becauſe the Defendants 
„en, bave thereby ſuMfictently ſhewed their Authoztep over the 
(4. Jae, Perſon of the Plaintiff, and they have ſhewed the Fact 
„te that for which he was puniſhed to be within their Jurisdic- 
Point in Dr: tion as Cenſors, which Fact is 1 traverſable in this 
Caſe, *cis not Collateral Action, becauſe the Cenſors are made Judges to 
Law, bur on- heat and determine; and therefoze they are not liable to an 
„ eben Action for what they do by Virtue of their judicial Power; 
«4, and not a QND he laid it down fo2 a G2ound, that wherever a Statute 
Reſolution. gives a Power to fine and impuſon, the Perſons to 
s Rep. 38, whom ſuch Power is given are + Judges of Becozd, and 
tink. you, their Court is a Court of Recozd. 
222 In Dr. Bonhams Caſe, they impzſſoned him fo2 pꝛackl 
placito 18. ing Pbyſick without a Licenſe, which they could not do, 
to in ſuch Cale they have no Power by the ©Sta- 
tute to commit, but they ought to ſue for the pe- 
nalty of Five Pounds per Month, qui tam, &c. but in 
this Caſe of mala praxis they have an undoubted Power to 
commit. 5 
CTis true, no CUrit of Erroz will lie upon this 
Judgment, becauſe tis a Court inſtituted de novo, and by 
the Inſtitution they are not bound up to the Fozmalities of 
other Courts, vir) they are not bound to dzaw up their 
Judgments with Ideo conſideratum, &c. but 'tis ſufficient 
fo} them to ſhew the Convidton in other CUo2ds. 
And yet the Party thus convicted is not without Re- 
medy, fo2 be map remove this Conviction by the Cenſozs 
; Cro. zog, into B. R. where it may be quaſhed ko; Inſufficiency, and 
49. this map be done by Certio:ari to any new conſtituted 
Court o Jurisdicton of Recozd, becauſe B. R. hath a 
Power to keep all limited Jurisdidton within their pzo⸗ 
per Bounds. 
But ik the Plaintiff bad not a Remedy in any other 
Court, it doth not follow from thence, that the Fact upon 
which this Convition is grounded, ſhould be traverſable in 
a collateral Action, becauſe the Power which the Cenſors 
have is given to them by Sta'ute, by which they are (as 
it were) a Jury to try the Fact w;ether the Praxis is good 
02 not; and if a Jurp find contrary to Evidence, pet 
no Action lies againſt them, becauſe they are on their 
| Oaths z therefoze what they find cannot be traverſed, 
2 | | 
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And laſtly, Tf the Mala praxis was traverſable, pet this 
Plea is ſufficient, becauſe tis not neceſſarp to ſet fozth 
the Particulars of the Medicines, koz this Court can 
make no Judgment, whether they were wholſome, oz not; 
and the Defendants have Aledged, that the Bedicines ad- 
mintſtred by the Plaintiff were unwholſome. 

And as to the Objeckton concerning the Aſlault, he ſa(d, 
that was included in the tot. reſidupm tranſgreſſionis, and 


anſwered by the Juſttficat(on of tha Taking and Imp{@n- 
went. nne 
Judgment foz the Defendants, 


TSS this | 
Term. Sanct. Trin. 


Anno 11 Willielmi 3. in B. R. 


The King verſus Harris. 
1 Salk. 260, ARRIS was found guilty of a forcible Entry 
_—_— a upon an Inquiſition taken before Juſtices of the 
found guilty Peace, according to the Statute 8 H. 6. but no 
of a forciblo Reſtitution was awarded upon this Conviction, 


Entry, Re”: 10} any Thing farther done foz thzee Pears now paſt, 
 beawarded In which Time Harris bzought an Action about the 
forthwith. [ume Matter, and had a Clerdict, and ill continued in 
PoſſeMon after the Convitton, to this Time : And now 
after thzee Pears, and after the Pzoceedings, as afoze- 
ſai, the Juſtices coram quibus, &c. awarded Reſtitution 
upon the (ald Conviftion, and Harris was put out of 
Poſſeſſion. 

Ther tupon he pzocured the Conbidlon, &c. to be re- 
moved into B. R. by Certiorari, and ſcveral Objcctions 
were made to the Fozm of it, but thep were all cver- 
ruled; and then it was inſiſted on, that this Award of 
Reſtitution, ſo long after the Conviction, was illegal and 
void; fo} that a pzeſent Remedy was intended by the 
*$H.6. * Statute, therefoze the Recſtitutton ought to follow the 

Convittion in conventent Time. 


b Do 


Term S. Trin. II Will, 3. B. R. 497 


— 
LY 


i —__———— — 


Do upon the Statute 15 Richard 3. if a Man is con- 
victed of a forcible Entry o; Detainer, upon Atew of a 
Juſtice of Peace, he ought to commit the Perſon fozth- 
with, oz not at all; ſoz if (g long a Delay ſhould be al- 
lowed as three Years, no Putchaſer could be ſafe in bis 
Poſſeſſion, who had purchaſed the Lands bona fide, be- 
tween the Conviction and the Reſtitution z and the whole 
Cogrt being of that Dptnion, | 
Reſtitution of the Poſſeffion was awarded to Harris. 


81 DE 


— Sr — 
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Anno 11 Willielmi 3. B. R. 


Plicle verſus Smith. Die Veneris 10 Novemb. 
1699. 


To foy of « Rule was obtained to ſhew Cauſe why a Pꝛohibi⸗ 
an 9 any tion ſhould not go to the Eccleſiaſtical Court to 
ſtap a Suit there by Smith, a CUidow, againſt 


married, is 
Pliſſe, fog theſe Mods: 


4 Spiritual 
befamatton. f she was never married, and never had a Husband, 
(and what is her hopeful Son) innuendo, that ſhe was a 
Whore. 
And upon Debate the Rule was diſcharged, foz the 
Court was clear in Opinion, that theſe Tlozds were a 
Spiritual Defamation. 


Harpur verſus Davy. 


Where « SSUMPSIT, &c. upon Non Aſſumpſit pleaded, the 
—— Plaintiff had a Uerdi#, and afterwards, upon a 
Motion, the Defendant obtained a Rule foz a new Trial 
upon Payment of Coſts, and bzinging the Damages into 


Court which were found in the fozmer Trialz which — 
1 one 


2**«dl 
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— accominghy, and the Rule was to try the ſame 
ue, &c. 

Now the Plea Roll of that Adion wag of Eaſter- 
Term Anno 11. and by the Memorandum it appeared, 
that the Bill was erhibited in Hillary-Term before; 
and upon the Rule fo2 a new Trial, the Plaintiff did not 
proceed upon the ſame Roll, but made up a new Plea- 
Roll as of this pzeſent Michaelmas-Term, and a Memo- 
randum of a Bill erhibited in Trinity-Term laſt paſt ; and 
hereupon a Trial was had, and the Plaintiff had an- 
other Cerdict, but upon a Motion it was ſet aſide (oz Jr- 
regularity, becauſe this was another Cauſe, as it now ap- 
peared to be, and the Plaintiff had not purſued the Rule 
of Court foz a new Trial, which was to try the ſame Iſ- 
ſue which was tried before in the firſt Action. 

And in this Caſe, that between * Dubartine and Chan- 5 Med 
cellour was cited, which was an Action of Treſpaſs, Quare 3”* 
uxorem abduxit cum bonis viri, &c. 

The Defendant pleaded in Abatement only lo; Delap; and 
upon a Demurrer to the Plea there was Judgment, that 
the Defendant ſhould anſwer over; whereupon he pleaded 
the general Jſſue, and there was a Uerdi# againſt him, 
but it was (et aſide fo; Jrregularity, becauſe in the Re- 
cod of niſi prius, the Plaintiff had omitted all the 
Pꝛoceedings on the Plea in Abatement, and made it 
up as if there had been no ſuch Plea, but only the gene⸗ 


ral Jflue. 


The Caſe of Abingdon Town. 


Mandamus was dire#ev to the Mayor, Bailiffs, and — 431, 

all the capital Burgeſſes (except John Selwood and ie Court 
John Spinage) ſetting fozth that by their Charter at ſuch cannot re- 
a certain Day, the Commonalty are yearly to chooſe lu Ke. 


two out of the capital Burgeſſes, and to pzeſent them to ½ 4, 
the Mayor, Bailiffs and the Reſt of the capital Bur geſſes. _—— 
and they are to elect one of thoſe two thus pzeſented, &c. h rel. 
to be apo? of the Town fox the Pear enſuing. | pal Officer 

That Selwood and Spinage being two of the capital 1 tis 
Burgeſſes, were elected and pzeſented by the Commonal- 
ty, and that the Mapoz, Batliffs and the Reſt of the 
capital Burgeſſes refuſey to pꝛoceed to the Election of a 

STC 3 Mayo} 


—— — 
Zr 
Lo — 
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Mayo? out of thoſe two fo2 the next Pear; and 
the CUlrit was to command them to go to the E- 
lettlon of a Mayoz out of thoſe two Perſons thus 
pzeſented: 

This CUrit being delivered to the Mayor in Poſſeſllon, 
he upon the Receipt thcreof ſummoned the Bailiffs 
and capital Burgeſſes to an Aſſembly, who appearing 
upon the @ummons, the Majozity of them were foz ma- 
king a new Election of a Moyo? accozding to the Com- 
mand of the ett, 

But the Mayor in Poſſeſſion (being of another Par- 
ty diſagreed to it. and fozthwith diſmiſſed the Aſſem- 

p; and afterwarys he made this Return to the CUrit, 
(viz.) That thoſe two JIerſons pzeſented to him tn Over 
to chooſe one of them foz Mayo}, &c. were not qualified 
fo? that Office, not having received the Sacrament in 
due Time accozwing to the Cozpozation Act made, 


Anno Car. 2. 
And now the Court was moved in Behalf of the Majo. 


rity of the Batliffs and Burgeſſes, &c. to ſtap the Filing 
this Return, . becauſe made againſt the Gotes of the a- 
jozity of thoſe unto whom the CUrtt was directed; and 
that the Mayo?) might ſhew Cauſe why an Attachment 
ſhould not go againſt bim fo2 this Pyzactice, and accozdingly 
a Rule was made fo2 him to ſhew Cauſe, &c. upon the 
whole Matter. 

And afterwards it was debated ſeveral Times upon 
this ſingle Point, whether the Return offered by the 
Mapo} might be ſtayed, o; whether the Court were bound 
to recetve it, notwithſtanding the Pzactiſe as aſozeſatd, 
and at laſt the Court came to the following Reſolu- 


tfon, 
}f, That they could not refuſe the Mayor's Return, 


| becauſe he is the principal Officer to whom the Writ was 

| directed, and to whom the Writ was actually delivered, 
and all that the Court could do was to compel a Return to 
be made to the Writ, 

Ind if the Hapo had made any Return contrary to 
the Gotes of the Majozity concerned, it was at bis Pe- 
til, and that the Clap to puniſh him was by Jufozmation 
in B. R. and therefoze the Rule ſupra was diſcharged, 
and the Mapors Return was filed; but upon Debate it 


was held to be no good Return. 


C(Uhere- 
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CUhereupon in Eaſter-Term, 12 Willi. the Counſel 
foz the Mayo? took an Erception againſt this Writ 
of Mandamus which was. that it was fl! direfed, be- 
caule it was not to the whole Body polltick by its cozpo- 
rate Name, noz to any Perſong natural by their proper 
Names, but ro the Mayoz, Batliffs, and all the * capi- , U ey 
tal Burgeſſes except two; and Sir Thomas Holrs Caſe on — 
a Mandamus was cited, which was to the ſame Town, be Name of 
but quaſhed fo this very Keaſon. T. Jones 32. PS ab 
But this Court dented that Caſe to be Law, ſo that »urycdes, 
it was moſt moptr the Crit Would be direXed only ro thoſe % — 
who are bound to obep it; wherefoze a peremptozy Man- {{,. | 
damus wag granted. 


The King verſus Chandler. 


H E Defendant being convicted upon the + Statute t 3& 4 Wil. 
fo2 killing Deer in the King's Chaſe called Enheld- . lk. 378. 
Chaſe, this Conviition was removed by Certiorari into; Mod. 445. 
B. R. and the following Exceptions were taken to lt. c Ex: 
(I.) Foz that the Fa# was not lald to be done upon ch 1 
any certain Dap, but generally that the Dekendant did Convittion 
between ſuch Days hunt and kill ſo many Deer, where |< =o" 
as he ought to ſet fozth the certain Day. 
(2.) Jt was latd to be done without the Conſent of 
the King proprietar' damarum, &c. but did not ſap 
eunc proprictar' (0 ag to fix it at the Time of kil- 
ling the Deer. 
(3.) It was laid to be done without the Authonty of any 
Perſon entruſted with the Keeping the Deer at the Time 
when they were killed; whereas tis poſſible that the De- 
feudant might have Authozity from ſome Perſon entruſted 
with the Keeping, &c. at that Time when the Authority 
was given, but not be entruſted, &c. at the Time of the 
Killing; and if ſo, the Defendant is ercuſable, unleſs he 
had Notice when the Truſt was determined. 
(4.) Jt doth not appear, that any Summons was a- 
warded againſt the Defendant, 02 that he was bzought in 
by anp lawful Pꝛoceſs. 
(5.) The Judgment is fnfozmal, being ſhozt of what fs 
required by the Statute; for here is no conditional Judg- 
ment of letting the Defendant on the Pillory, ſi, &c. 


But 


* 
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1 And. 
138, Cuftc', 
(aſe, 


But as to this Batter it was anſwered, that this con- 
ditional Part ought not to be added, and fo; that the 
Caſe in the“ Margin was cited, which was upon the 
Staute 23 Eliz. cap. 1. as a Caſe in Point. 

6.) Jt did not appear that the Juſtices of Peace coram 
Quibus, &c. did gibe Judgment upon Evidence of CClit- 
neſſes, 02 upon ConfeMon of the Party, fo2 'tis Quia vi- 
ſis, &c. omnibus præmiſſis, &c. conſtat to the Juſtices, that 
the Defendant eſt culpabilis ; ſo fo; any Thing appearing 
to the contrary, it map be partly upon Evidence, and 
partly upon ConfeMlon; which ought not to be. 

And in ſome ſhozt Time afterwards another Conviction 
was returned upon one Speed koz killing one Deer in the 
ſame Chaſe, and the ſame Counſel took Exceptions to 
this Convicklon. 

(1.) Fo that it was too generally laid in the Circum- 
ſtance of Killing, foz it was only ſald unam damam, An- 
lice a Fallow Deer, not ſaping whether Buck, Doe, oz 
awn, and tis quod illicite occidit, without ſhewing how, 
(viz.) whether by Gun, Arrow, Net, &c. 

(2.) Jt did not appear that the CUitneſs gave Evidence - 
Face to Face, ſo as the Defendant might have an Oppoz⸗ 
tunity to croſs-examine him. | 

(3) The Fact is laid to be done ſine conſenſu proprietar', 
&c. without ſaping vel alicujus corum. 

(.) Cis ſatd, that the Defendant was convicted upon 
the Evidence of ſuch a One, credibilis teſtis, in ca parte, 


when it ſhould be in hac parte. 


j Raſt. Ent. 


(5,) The Fad is not laid to be done contra pacem Re- 
gis ; which ought to be in all Convittong upon forcible En- 
tries befoze Juſtices of Peace. 

Nota; Theſe Convictions depended till Trinity-Term, 
Anno 12 Will. and then they were both affirmed, 

The Objection which ſeemed to be of moſt Weight, 
was the firſt, which was made in Chandler's Caſe, 
(viz.) That the Fai was not laid to be done on any 
certain Day, &c. to which it was anſwered, that all 
Jnfozmations in the Exchequer were in this Fozm ; and 
ſeveral Pꝛecedents were cited in this Point, which may be 
ſcen in the Margin. | 


1 Pleader 349, 507, $08. Winch. Ent. 541, 5479 Thompſon Ent. 92. Brown for 
mula placitandi 30, 251, 260, 250, 232. Vidien Ent. 186. Coke Ent. 158. 


I | And 
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And (t was held per Curiam, that the Manner of the 
Killing need not be wet ſpectally, and that it was not 
neceſſarp to lay it to be contra pacem ; and that there needs 
no fozthal Judgment upon this Convidton, with an Ideo 
confideratum eſt, but that tis ſufficient to ſap, Ideo con- 
victus eſt, 02 Ideo forisfaciet, bc. 

Nota; Theſe were the firſt Caſes of Controverſy upan 
any Conviction on the laſt Statute againſt Deer-ſtealing. 
See poſtea the ſame Caſe $08. 


The King verſus The Town of Hertford. 


PON a Motion Leave was given to file an Jnfo}- Information 
mation in Nature of a Quo Warranto againſt the da 
Cozpozation of Hertford, fo} aſſuming a Right to make Cron Of 


the Informcr 
gives Sceuri- 


Freemen of Fozeigners to the Town and Cozpozatton. 
The firſt Pꝛoceſs out of the Crown-Office was a Venaire 

facias in Nature of a Summons, which was made return 

able in Eaſter-Term, Anno 11 Will. 3. upon which a Di- 


ſtringas iſſued, returnable Cro. Trin. and upon that Return dane is «c- 
a lecond Diſtringas was made returnalle in fifteen Days in quired. 


the ſame Trinity-Term, and upon the Return thereof a 
third Diſtringas was made Teſte in that Term, and re- 
turnable in this pzeſent Michaelmas- Term, Anno 1x Will. 3. 

And now it was moved in Behalf of the Cozpozation, 
that theſe two laſt Diſtringas's might be diſcharged foz Fr- 
regularity, fo2 that the Pioceſs in theſe Caſes are to be 
returnable de Termino in Terminum, and not quicker z but 
that in Trinicy-Term there iſſned ewo Diſtringas s, which 
ought not to be. 

This Matter being referred to Sir Sam. Aſtry, the Ba- 
ſter of the Crown-Office, he repozted that the Pꝛoceedings 
were regular, and that no moze than fifteen Days is re- 
quired to be between the Teſte and Return of theſe pro- 
ceſs's; but it was (till inſiſted foz the Copozatton, that 
there were above fo2ty Pꝛecedents in the Office in ſuch In 
foxmatſons againſt Cozpozations, where all the Pzoceſs was 
made de Termino in Terminom. 

But Hole Chief ſuſtice anſwered, That Crown Office 
wozk was like Church-wozk, very flow in its P2ogreſs, it 
being uſual fo the Clerks to make all ſuch [Pzoceſs out 
together, and of the ſame Teffe and Return from Term 


to Term; but no Law requires that it ſhould be fo. 


Where» 
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CUbeceſore the Pzoſecutozs moved fox @ special Rule to 
tilt eat the 'Jſſucs won theſe Pzocels's, but no ſuch Rule 
was mode, but the Iſſues wete left to be eſlreated in due 
Time, acco ming to the Courſe of the Court. 
And in Eaſter- Term following, Anno 12 Will. 3. it 
was moved again foz the Cowozation to quach all the 
Pzoce(s that had been ogainft them, becauſe the Jufozmer 
bad not given Security in the Crown-Office fo} the Coſts 
in Cale of Acquittal of the Defendants, accozding to the 
a Will z. Statute Anno 4 & 5 Will, 3. By which tis enacted, that 
n, the Clerk of the Crown-Office ſhall not receive or file any 
Information for Treſpaſs, or other Miſdemeanor, or iſſue 
any Proceſs thereon, before he ſhall have taken, &c. a 
Recognizance from the Informer in the Penalty of 207. to 
proſecute with Effet ; and that if the Defendant ſhall ap- 
pear and plead to Iſſue, and upon a Trial the Defendant 
ſhall have a Verdict, the Court ſhall award him Colts, &. 

Put it was infllted, that Informations in Nature of a 
Quo Warranto (ag this was) were not within that @ta- 
tute, fo} that extended only to Inkozmatlons fo2 Tref- 
paſleg, &c. 

Sod per Curiam, Every Infozmation, which in its Na- 
ture map be veratious, is witbin the Purview of that 
Dtatute, and fo} that Reaſon Security ought to babe 
been given befoze any Pꝛaceſs bad iſſued; and ſo all the 
Piꝛoceſs in this Caſe was quaſhed by Rule of Court. 


Alanſon verſus Brookbank. 


| ror HE Plaſntif moved fo} a [Ptabibition ta the Curt 
the Plaintiff of Durham, heeauſe (he was cited by their ]Proceſs 
was cited on ON A Sunday, in a Cauſe of Incontinenep with the Earl of 
« Sunday- Arg. who had deſerted his (Iife, and l{vcd with the Plain 
tiff in Adultery. 
The Duggeftion foz this 1]9zobibition was founded on 
* 19 Car. 3. the“ Statute 9 Car. 2. by which tis enacted, that no Fer- 
eap. 7. ſon on the Lord's Day ſhall ſerve any Proceſs (except in 
Cafes of Treaſon, Felony, or Breach of the Peace) but 
ſuch Service ſhall be void, &. 
Now it appeared by the Keturn of the Apparicor upon 
the Citation, that de ferved it en a Sunday; the Court => 
5 Journ 
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journed this Matter till the laſt Day of this Term, and 
then the-Ptodibition was ns. % 


"T4560 


ö t 92 1119 i 
The Biſhop f Salisbury & al' weyſus | Phillips! 
Intratur Mich. [1 Will. 3, B. R. Rot, 377. 


NUare Impedit bzought dy Phillips againſt the Biſhop 1 Salk. 43- 


of Salisbury and Berrow, fo hindering bim to ppe⸗ 


ſlent, &c. to the Church of Stanton Fitzwarren in the 
County of Wilts. 


Where Join- 
tenants of an 


ma de Parti- 


After ſome ſpetial Pleadings in the Court ol Common ec 
Pleas, where this Action was bzought, there was a Ger - venant be- 


did and Judgment againſt the Biſhop, and 'thereupon be 
brought a CUrit of Erroz in B. R. The Title in the De- 
claration-was thus lad: | f 
l. That John and Richard Organ were ſeiſed in Fee of 
the Avvowlon in groſs, and being thus jointly ſeiſed, 
they by Jndenture dated 26 Junii, Anno 13 Jac. and made 
between themſelves conclulerunt & agreaverunt inter ſe, 
that from thencefo2th they would be ſeiſed in Common, 
and not jointly of the ſaid Advowſon of this Church, 
- (viz.) That the (aid Richard Organ ſhould ſtand and be 
ſeiſed, and have and enjop one Molety of the ſaid Advow-' 
ſon to him and his Þefrs; and that the ſaid John Or- 
gan ſhould ſtand and be ſeiſed, and have and enſop the 
other Boiety, &c. to him and his Þeſrs, and that they 
and their ſeveral Þeirs, as often as the ſatd Church ſhould 
become vacant, ſhould ſeverally pzeſent by their ſeveral 
Turns, alternis vicibus modo & forma ſequen. (viz.) That 
Richard Organ and his Heits ſhould pzefent fog the firſt 
Turn, and John Organ and his Heirs foz the ſecond Turn, 
and ſo alternis vicibus as often as the Church ſhould be- 
come vacant. | 
That afterwards Richard Organ pꝛeſented in his Turn 
one John Woodbridge, and after the Death of Wood- 
bridge, John Organ ta his Turn pzeſented Thomas Hotch- 
kis; and afterwards Richard died, and John Organ ſut vi- 
ved, and that Richard's. Moilety deſcended to his Brother, 
who granted the Advowſon to Richard Hippeſly, from 
whom it deſcended to John Hippeſly his Brother, who 
granted the next Avoidance to William Phillips the 
Plaintiff's Teſtatoz, in whoſe Life-time the — 
te 


tween them- 
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cane bold v the Deay of Hoschkls, any (64 that Keaſon: 
it belonged to the ſalty Teste to metent, Ge. and that 
the Defendants ipſum injuſte impediverunt, and that the 
Teſtatoz died whilft the Church was void, having made 
on Epecuto!j, & ed ratione it belonged to him to 


P | 
21 4.3 8. Mow (t was thſlſted on fo: Erro, that the Plaintiff 
n es had no Title, even by bis own Shewing, becauſe the Join- 
was not ſevered by this Indencure of Agreement 
mid between) Richard and job Grapes, key that the Ope⸗ 
ration of that Dtev was only by Way of Covenam, and 
the Inheritance of the Advowſon remained entire; as be- 
foqe, fop Joinreriancs cannot grunt to one another, tho” they 


may releaſe ; but this Deer could note operate by Ia - 


Relcaſe, beegnſe then they mut be croſs Releaſes, and 
at ane Inflane of Tine. 
But (kf it ould be admitted, that after this Indenture, 
Mehatd and John Organ were Tenants in Common, pet 
u. „ 8, the Law would be againſt che Plaintiff, becanſe Tenants 
„ins im Common muſt join in their Preſentation, and one 
Tenant in Common alone cannot grant the next Avotd- 
ance. 
Ss that quacunq, vis data the Plaintiff hath no Title, 
tog it appears by his own Declaration, that john fur- 
. videy Richard Organ, under whom he makes his Title; 
* z Mod. % and the Caſe of * Crofiman and Churchill was cited as an 
Authozity in Point. | 
11 U. 3 Sed pet Cutiam, This is a good Partition of the Inhe- 
(own: 49% ritance of this Avalon, fox by this Agreement a ſepa⸗ 
Dyer 4% kate Jhtereſt is veſted in each of the Organs to pjeſent by 
+.N.Þ.62-D. Turns; ond being exernted on doth Sides, the Jnhert- 
, 0. tante is thetedy federt. 


Child verſus Harvey. 


1 Salk 48. OVED to amend the Recopd of Nifi prias in the 
Day of Nj Jorata and Hiſtringas, to make them agree with the 


pris was af. Plea-Rol1; the Miſtahe was thus, (viz.) It was in Jſſue 
ter the Vay in B. R. of loft Trinity-Term, in an Actton latd in Middle- 
not amend. ek, tO by ttied before the Chief Justice at Weſtminſter, and 
able. the Dap in Bank in the Jurara and Diſtringas, was a die 
Sancte Trinitatis, when it ſhould have been a die Sancti Mi- 
chaelis in tres ſeptimanas Niſi prius, &c. 2 h 

1 20 
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Now Tres Trin. which was the Day in Bank, happened 
to be on the 26th Day of June, vel coram Jobanne Holt 
&c. ſi prius venerit 27th of June, lo that the Dap of niſi 
prius was after the Day in Bank, when tt ought to have 
been befoze. 

The Plaintiff hay a Gerdict but it was ſet aſide, foz 
this was not amendable, and ik lo, then the Chief Juſtice 
had no Aut hozity to try the Cauſe, 


Argent verſus Sir Marmaduke Darrel. 


Na Trial at Bar in Ejetment, the Plaintiff had a Nev Tris! 


Uervict contrary to the Opinton of the whole Court; ned 
and therefoze the Defendant moved foz a new Trfal. after a Trial 


But per Curiam, a new Trial was dented, and it was r. 
lald down fo? a Rule, that after a Trial at Bar, no new 
Trtal ſhall be granted in any Caſe, unleſs it appeareth that 
there hath been ſome Cozrupttion oz Mtodemeanoz in the 


Jurp. : 
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The King verſus Chandler. Antea 501. 


See Antes HANDLER was commited by a Juſtice of Peate 
ese upon a Convitton grounded on the Statute 3 & 
of Proceed- 4 Will. cap. 10. made agatnſt Deer-ſtealing, and 


— 4. or being bzought up into B. R. by Habeas Corpus in 

mn Hillary-Term, 11 Will. the Court was moved, that he 
might be diſcharged, foz that the Commitment was ille- 
gal fo; the Reaſons following. 

(1.) Becauſe the Method intended by this Statute was 
not purſued, foz the Marrant to diſtrain was directed to 
all Conſtables gencrallyz now upon ſuch Direction to them 
by Name of their Office, a Mar rant cannot be executed by 
any Conſtable out of the Piecincts of his own Pariſh, ko: 
be is a Conſtable no where elſe. 

Now upon this Warrant, the Conſtable of Southmims 
bath made a Return, that the Defendant had nothing in 
Hadley where by he might be diſtrained, oz elſewhere: (Uhere- 
ag Hadley is another Pariſh, where the Conſtable of South- 
mims hath nothing to do; therefoze ſuch a Return of a 
Matter out of his Pꝛecinck was not ſufficient whereon to 
ground a Warrant of Commitment. 

(2.) Jf the firſt CClarrant to diſtrain had been fozmal, yet 
the Return upon the Habeas Corpus ts ill, fo2 there is only 
a Recital of the firſt Marrant made in the CUarrant of 
Commitment, but no Recozd thereof certified as it ought, 

2 


4 
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I. Curiam, fo2z theſe Reaſons the Commitment is 


Et per Holt Chief Juſtice, the Method of Pꝛolecutton 
Upon this Statute muſt be thus: 

l. The Perſon convicred if pzeſent may be detatned in 
Cuſtody foz two Days, in which Time the Juſtice ought by 
Warrants, &c. at his Diſcretion, to make what Enquiry 
be can, fo as to inkom and ſatisfy himſelf whether the Pe- 
nalty may be levied by Diſtreſs. 

And f he finds that there is nothing to diſtrain, then 
he muſt make a Recozd thereof by Map of Adjudication, 
(viz.) That it appearing to him the Party hath not any 

s by which the Penalty may be levied by Diſtreſs ; 
therefore in Purſuance of that Statute, he doth award him 
to Priſon (at the End of two Days, but not befoze). 

If the Perſon is abſent when convicted, then the Juſtice 
muſt make a Warrant to diſtrain z and if there is nothing 
upon which a Diſtrain may be made, then after two Days 
he muſt make a Record thereof »t ſupra, and then iſſue out 
his Warrant of Commitment; wherefoze Chandler was 
diſcharged. 

Nota; Theſe Marrants to diſtr ain and commit, were 
made by the Recopder of London, who convitted the De- 
kendant. 


Starke & al' verſus Cheeſman. Intratur Trin. 11 
Will. 3. but adjudged in Hill. Term, 11, 12 
Febr. 1699. 


ASE upon a Bill of Exchange dzawn by the Defen- 

dant Chriſtopher Cheeſman in Virginia upon Chriſto- 
pher Cheeſman of Ratcliff, London, which in Truth was 
upon himſelf ; and in this Action the Plaintiffs declared, 
that the Defendant Chriſtopher Cheeſman 10 Junli, anno 
1692. in quodam loco vocat Virginia in partibus tranſma- 
rinis, ſcil't, apud London in parochia, &c. ſecundum u- 
ſum mercatorum ſeciſſet tres Billas excambii, all of them of 
the ſame Date and Contents, and directed the (aſd Bills 
to Chriſtopher Cheeſman in Ratelift; and by the ſecond of 
the ſaid Bills he requeſted the lald Chriſtopher after 20 
Days Sight thereof (the firſt and third of the ſaid Bills 
not being paid) to pay to the Plaintiffs 15 1. fo2 like Ga- 


ed at Virginia. 
ue receiv v ME 


Caſe u a 
Bill of Er. 
change pro- 
teſted. 
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Cumque etiam pradia” C. C. unto whom the ſatd Bill 
was directed, from the Time ot making the ſaid Bills, 
uſque & ſuper 22 die Iecembri- Anno 1699. at Rarcliff 
afozeſa(d, ſeu alibi intia-hoc regnum Angliæ non fuit in- 
ventus & prædict quindecim libre in Billa pradicta men- 
tionat' were not path to the Platntifts, per quod pradicto 
23 die Decembris Anno +1699. predicta ſecunda Billa billa- 
rum illarum debito modo & feeundum confuetudinem mer- 
catorum proteſtar' fur per quod ſecundum uſum mercato- 
rum the Defendant became and ts chargeable to pay the 
Money to the |laintiffs, w/o likewiſe declared upon an 
Indebitatus afſuniplit, quantum meruit and inſimul compu- 
taſſet, and had Judgment by Default ; and upon a Writ of 
Inquiry executed entire Damages were found. 

And upon a Motton in Arreſt of Judgment, it was ob- 


jected againſt the Declaration, foz that it wos not therein 


1A. . 160, 
300. 


®* 2 Cro, 306. 
Cro.Car.z02. 


aberred, that the firſt and third Bill of Exchange wag not 
pald, which ought to be averrcd, becauſe the Bills are 
conditional, (viz.) To pay the ſecond Bill, if the firſt and 
third was not pald. 

To which it was anſwered, That the Allegation that the 
Monep in Billa prædicta mentionat' was not paid, did ſup- 
ply the Mant of that Averment, becauſe the Sum was 


the (ame in all the Bitls. 
(2) le was obeQtcd, That to entitle the Plaintiffs to a 


Proteſt, they had only ſald, that the Perſon upon whom 

the Bill was dzawn non fuit inventus fn ſo long a Time, 

_ ſhewing that they had made an Enquiry after 
"nm. | 

To which it was anſwered, That it was accozding to 
the Cuſtom amongſt Merchants, and accoꝛding to the com- 
mon Fozm in the like Caſes. 

(3.) It was oljeted. That the ]Iatatiffs had not laid in 
their Declaration, that the Defeudant pzomiſed to pap the 
Money to them after the Proteſt made, o; that he had any 
Notice of the Pꝛoteſt. 

But it was anſwered, That the Law did raiſe the Pro- 
miſe upon the Cuſtom of Merchants; and therefoze it was 
not neceſſary of laying an aual Pꝛomiſe, and the Caſes 
in the“ Margin were cited as Authozities in Point. 

Judgment ko; the Plaintiff. 


" Gage 


„„ 9 
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Gage Acton. Intratur Hill. $ Will. 3: 
B. R. Rot. 293.  Adjudged Hill, 11 Will. 3. 


Ction of Debt for Rent upon a Demiſe of Landy by » Salk. 325. 

Javenture made by the PlaintiE to John Afton, the bara * 
Defendant's late {ugdand, who died Yuteffate, and the Condition, 
Action was bzought againſt the Defendant Blizabech Acton, . given to 
as Adminiſtrattix. | a Fome this 
The Defenvant pleaqved in Bar, that befoze ber Inter - charged by 
marriage wird the ſaid John Achon, he by his CUriting r Torre 
abligatozy berame bound ta the ſaid Elizabech, Wöll ir 
ſole, by the Mame of Elizabeth 2 Spinſer, n ce per 
the penal Sum of 2000 l. folvend. eidem Blirabethæ . Cl. Jul. 
cum inde —— aifie, eſſet com conditione prædict. 
ſeripto obligatorio ſubſcript. recitando, That whereas a 
Marriage was intended between the ſaid John and Elize- 
beth, then if the ſaid Elizabeth ſhould happen to ſurvive 
the ſaid Job, and he to die before her, then if the ſaid 
Aden ſhould leave, or if his Heirs, Executors or A- 
igns ſhould pay to the ſaid Elizabeth, her Exceutors, Ad- 
miniſtrators or Aſſigns, the full Sum of 1000 l. within 
one Month after the Death of the (aid Jobs Addon, then 
the Bond to be void. 

That afterwarys the Parriage did take Effect, and 
—4 Acton died Inteſtyte, and did not ſeabe to the 
ald Elizabeth the Sum of 10001. o one Pennp thete⸗ 
of; and that ſince his Death the Sum of 1000 l. oz 
any Part thereof, hath not been pald by the Heirs or AG 
ſigns of the (ald John; and that off a Dap, Sc. a 
miniſtration of the Goods and Chattels of the ſad John 
was by ſuch, &c. committed to der; and that afterwards 
ſeveral of the Goods, &c. which were her Þusbaw's 
Goods, to the Clalue of 230 l. and no moze, came to 
her Dands, which Goods ſhe doth retain in Part of Sa⸗ 
tiskamon of the Bond afozelatd, | 


And upon a Demurrer to this Plea, two Points were made, 


1 


Debt due ſot 
Rent, and 


(1.) Cahether a Debt due for Rent reſerved upon a Debt due on 


Demiſe by Deed was ſupcrio2 to a Debt on a Bond, — — 
cauſe 
greece. 
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cauſe the Rent iſſues out of the Realty, oz whether thoſe 
Debts are in equal Degree. 

And as to this Point the Court was unanimous in 
Opinion, that theſe Debts were in equal Degree, and 
that the Law was the ſame (f the Rent had been re- 
— upon a Patol Leaſe, becauſe it iſſues out of the 

alty. 

([..) The other, which was the chief Point, was 
ther the Jntermarrſage' of the Obligoz with the Suge 
bad extinguiſhed the Debt, oz not. 

And alter ſeveral Arguments at the ar, the Court 
conſiſting of thzee Judges, gave their Opinions ſcriatim, 
and Gould and Turton Juſtices, were of Opinion, that 
the Bond was not deſtroyed, noz the Debt extinguiſhed by 
the Marriage. 

They agreed, that all Contracts and Debts in praſenti. 
tho they are to be perſozmed oz pald in futuro, eſpecially 
if a certain Dap of Payment is pefixed, ſuch are all ex- 
— uiſhed by the Intermartiage; nay, ik tis upon ſuch 

ntingency which might pollidly happen During the 
— 

But there are ſeveral Things, which upon ſeveral oc. 
caſions are kept in cuſtodia Legis, to pzeſerbe a Right; 
and a Suſpenſion of a perſonal Action doth not always 
extinguiſh that Atton, 

Modus & conventio vincunt Legem, and no Fidton of 
Law ſhall won a CUirong;; if a Feme Executrix mar- 
rieth the Debtoz, yet the Law pzeſerves the Debt, leaſt a 
Wrong would happen to the Creditors. 

- Now in the pzincipal- Caſe, this Bond was a Pꝛobiſlon 
foz the CUlife in the , which the Law will pre. 
ſerve fo} her Livelihood, as well as it pzeſerves her Dower, 
which. is in the Realty, | 

bete the Debtce takes the Debtor to be her pul⸗ 

am band, tis reaſonable that the Debt could be extinguiſh» 

8 cauſe it ſeems to be the Agreement of the Par- 

vir Jon. tles, that it ſhould be ſo; but here tis expteſly again 

Caſe. the Jntent of the Parties, that the Debt ſhould be ex- 

die, [kc kingulſbed, ond therefoze the Law will pzeſerve it, and not 

v. Dorcheſter WO2K a (Wrong. 

That there is no Dſfference in Reaſon between a Bond 
with a Condition before Marriage, and a Promiſe oz 
Covenant before Marriagez and by the Caſes fn the 


I * Margin 


Dyer 6, ). 
Moor 236, 
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Margin it appears, that a Releaſe of all Demands will Hob. 156, 


not relcaſe a Bond with a Condition, upon 2 Contingen- 
cy, and not bꝛoken. 


Un. Rep. 87. Hurt. 17. 


But Holt Chief Juſtice was of a contrary Opinion, be- 
cauſe this was in the Caſe of a Bond with a Condition, 
which was diſtinck from the Bond, and therefoze (mme- 
diately upon the Erecution of the Bond there was a Debt 
in præſenti, which fill eriſls, and the Condition is ſub» 


216. 

1 Roll. Abr. 

407. 

2 Cro. 170. 
vid. 53, 59+ 


ſequent to the Bond; and he relied upon + Hoe's Caſe, t 5 Rep. 


to make out the Difference between a Covenant, a Po- 
miſe, and a conditional Bond, and a Bond with a Condtf- 
tion in Nature of a Defeaſance; fe in an Actton on this 
Bond, if the Defendant doth demur, the Plaintiff will 
bave Judgment without ſhewtng a Beach. 

Jf this Bond had been given by a Stranger to the 
Woman when ſole, the Þugband might have releaſed it 
by the Mods of all Debts and Demands; and this Bond 
is the ſame os if it had been ſingle and a Defeaſance by 
another Decd; foz the Condition thereof is not the 
Ching releaſable, but the Bond, which is a Dutp in 

præſenti ; and he agreed the Caſes of Pꝛomiſes and Co- 
—— befoze Marriage, but inſiſted that this was dif- 
erent. | 

But by the Opinion of the other two Judges, the De- 
fendant had Judgment, upon which a CUrit of Erroz was 
bzought in the Exchequer-Chamber ; but the Plaintiff in 
Erro} perceiving the Court enclined to affirm the Judg- 
ment, did not pzoceed, 

Notaz Jt was ſaid by Holt Chief Juſtice, That (f an 
Action ſhould be bought on this Bond, and the Defen- 
dant demur to the Declaration, the ]Platntiff ſhall have 
Judgment without chewing any Beach. but that muſt 
be ik the Defendant pzay Oyer of the Bond and Condl- 
tion, and tis entered in hæc verba, fog then the Condition 
is Parcel of the Defendant's Declaration, and not of the 
Detendant's Plea, and then if the Defendant demur, 
Judgment ſhall be againſt the Plaintiff, if by the Condt- 
tion it appears he had no Cauſe of Action. 


Uu u Hiliard 


= 
— p_— —_— 
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Hiliard verſus Jennings. Intratur Trin. 10 


Will. 3. B. R. Adjudged this Hillary-Term, 


A Will was HIS was an Jſſue direed out of Chancery to try 
pies by the Clalidity of a Will, and the Jury found a ſpe- 


neſſe,, of Clal Clerdict, | 
which t® fl. That Thomas Jennings was ſeiſed in Fee of the 
© he i, Lands in Queſtion, lying tn Somerſetſnire; and being of 


one, he is no 


good Wie, the Age of twenty-one Pears, be by CUtll dated 17 April, 

nels, 1695, (which they found in hec verba) deviſed the ſat 
Lands to bis Couſin William Hilyard (the now Platntiff) 
whom he made ſole Executoz thereof. 

Thep found likewiſe, that the laid Thomas Jennings 
ſigned, ſealed, and publiſhed that Mill in the JÞ2zeſence of 
the fame William Hilyard, Walter Lewis and Elizabeth 
Bernard, and no other Perſon, and that thoſe chree Wit- 
neſſes did ſubſcribe their Names as Witneſſes to the ſaid 
Will, and atteſted the ſame in the Preſence of the ſaid 
Thomas Jennings the Teſtator. 

The Queſtton was, CUhether this was a good (T{(ll, 

uoad the Deviſe of the Lands to the Plaintiff within 
19 Car. : the * Statute of Frauds, by which tis enacted, that a 
—_ ill by which Lands are deviſed muſt be ſubſcribed and 
atteſted in the Pieſence of the Teſtatoz, by thee oz four 

credible Mitneſles. 

And upon the firſt Argument the Court was of Optf- 
nion, that this CUIIl was void quoad the Deviſe of the 
Lands to the Platntiff, becauſe he being the Perſon to 
whom the Lands were deviſed, cannot by Law be allow- 
ed to be a credible Witneſs to pzove the Execution of 
the Cuil on bis own Behalf; wherefoze with Reſpect to 
this Oeviſle, the ul was atteſted only by two TUlitneſſes, 
which is not ſufficient to anſwer the Statute z and, 


Judgment was given foz the Plaintiff. 
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The Caſe of Bridewel Precinct. 


37 E who had been an Apprentice ko; ſeven Pears to a baraparo- 
Maſter of Bridewel Hoſpital, and being out of bis «vial Places 
Time, and having received the 101. Charity-Wonep to. „enn 
wards ſetting up his Trade accoding to the Jyſtitutton bure to the 
of the Hoſpital, removen from thence, and ſet up his Trade %*licf of 
in Clerkenwel, where he married, and had Chtldzenz and — 
now being chargeable to that Pariſh, was by the Over of 
two Juſtices ſent to the Precinct of Bridewel, ag being the 
Place of his laſt legal Settlement; and it being recited 
in the Over, that Bridewel was extraparochial, fog that 
Reaſon this Ower was quaſhed, becauſe the Statutes 
concerning Settlement of the Pooz do not extend to extra- 
parochial Places, but that is Caſus omillus, 

Sed per Holt Chief Juſtice, extraparochial Places map 
be tared by way of Contribution in Aid of a Pariſh over- 
charged with the Poo. | 


Dodſon werſus King. 


HE Platntiff having obtained a Judgment in the bebe upon 
oziginal Action (wherein there was ſpecial Ball given de Recos 
by the Defendant) bzought an Action of Debt againſt the „ the 
Bail upon their Recogniſance. Bail, who 
The Dekendants in this Action of Debt pleaded, ee 
that no Ca. ſa. had iſſued againſt the Defendant in pe before 
the ozuginal Action. the Return 
The Plaintiff replyed and ſet fozth the Ca. ſa. and —_y 
the Return thereof ; and thereupon the Defendants (the bim, which 
Ball) demurred. _— 
And afterwards upon a Motion, the Court being ac. jr be. 
quainted that the Defendants (the Bail) had rendered the fore te Re. 
puncipal Defendant tn Diſcharge of their Recogniſance be. jw" 9" 
foze the Return of the Latitat, upon which thep were ar 
reſted, and pzaying that they might have the ſame Puvilege 
in this Action of Debt brought agatuſt them, as they ſhould 
have, if the Platntiff had pꝛoceeded againſt them accozding 
to the uſual Courſe, by wap of Sci. fa. upon the Recogni- 
ſance, (and not by way of Action of Debt,) whercin upon 
unn Mo- 


916 
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Orderof Re- 
movyal con- 
hrmed on 
an Appcal is 
hnal us to 
the contend— 
ing Pariſhes 
only. 


Motion they may render the Body at any Time befoze 
the Return of the ſecond Sci. ta. 

Upon Debate of this Batter, the Court was of Opint- 
on, that fo ag much as the Ball (who were Defendants in 
this Action of Debt) had rendered the Body of the pzinct- 
pal Defendant before the Return of the Latitat (in this Ac» 
tion) upon which they were arreſted, the Ball ought to be 
diſcharged from their Recogniſance z fo2 a Render befoze 
the Return of the Latitat in an Aﬀton of Debt upon ſuch 
a Recogniſance is equivalent to a Render befoze the Re. 
turn of the ſecond Sci. ta. when the Plaintiff pzoceeds that 
Wap, and accozdingly the Rule was to ſtap the Plaſn- 
tiff from anp farther Pꝛoceedings in this Aﬀton, and to 
enter an Exoneretur upon the Bail-Piece, notwithſtanding 
the Plea, Replication and Demurrer befoze this Mo⸗ 


Bedingham and _— Bowſey, Pariſhes 


in Sullex. 


Þoo2 Man by the Ozder of two Juſtices was removed 
trom the Pariſh of St. M. to the Pariſh of Kingſton 
Bowſey as the Place of his laſt legal Settlement, from 
which Ozder Kingſton appealed to the next Quartet Sell 
ons where this Dzder was diſcharged. a 
Afterwards this pooz Man went to Bedingham, from 
whence by another oztginal Oder of two Juſtices he was 
again removed to Kingſton Bowſey, which laſt ©2der be- 
ing removed by Certiorari into B. R. it was now mo- 
bed, that it might be quaſhed, becauſe upon the Ap- 
pcal Kingſton had been diſcharged, which could not be, 
if that had been the laſt Place of his lawful Settle- 
ment; therefoze it wag inſiſted that Kingſton was finally 
acquitted, 
Sed per Curiam, The Ozder made upon the Appeal is 
final to none but to the contending Pariſhes who were 
Parties to the Appeal, and not to Strangers, as Beding- 


ham is in this Cale. 


Creamer 
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Creamer verſus Wickett. 


** an Action of Battery and falſe Impriſonment bzought Plea in A. 


in B KR. | barement, 

The Defendant pleaded in Abatement, another Adlon ether e 
depending fo2 the ſame Matter, in the ſanie Court. — 

The Plaintiff replied, Quod non habetur aliquod tale Atte. 


Recordum & petit quod Recordum illud, &c. inſpiciatur, ter in the 
without giving Liberty to the Defendant to rejoin quod de Court 
habetur tale Recordum. 
And upon a Oemurrer to this Replication, the Plaintiff 
had Judgment, becauſe this being a Recozd of the ſame 
Court in which it was pleaded, the Plaintiff might pꝛap, 
that it might be inſpecked by the Court, it any ſuch there 
was as tis repozted in Dier, which was the Pꝛecedent 1 227, 
by which the Plaintiff was guided in this Caſe. 8 
Et per Curiam, pon this Plea the Plaintiff might 
have pzaped Oyer of the Recozd pleaded, and ko; CUlant of 
Oyer might have ſigned Judgment, which is the quickeſt 
Method of Pꝛoceeding. 


| —_ 


518 


1 Salk. 33. 
Prohibition 
to «a Suit in 
the Admi- 
ralty on 
Suggeſtion, 
that the 
Contra 
was made 


at Land. 


DE 


Term. Paſchz. 


Anno 12 Willielmi 3. B. R. 


Clay verſus Snelgrove. 


HE Admintſtratoz of a Maſter of a Ship libelled 
for Wages in the Admiralty Court, which were 
due to the ſald Maſter and his Man; and alſo 
foz Money patd by the Maſter to the Mariners 

fo} their Mages. 

And upon a Motion, the Oucſtſon was, Mhether a 
Prohibition ſhould go upon the common Suggeſtton, that 
the Contra was made on Land. 

Tt was agreed, that (f the Mariners had ltbelled foz 
Cages, no Piohlbition ſhould go, but this being koz the 
Cages of the Maſter who ts not ſhipped as the Mariners 
are upon a general Clndertaking of the Maiter ; but he 
comes in by a ſpecial Contract by Charter Party with 
the Owners, and his Remedy ko; his Wages ts by Action 


againſt them. 
But in this Caſe it happened, that the Owner was be- 


vond Sea, and the Counſel foz the Adminiſtrator inſiſted, 
that no ]ohibition might go, unleſs ſome ſufficient Per⸗ 
ſon would appear and put in Ball in an Aﬀton to be 
brought againſt bim; otherwiſe this Debt might be loſt; 
the Court thought it was reaſonable ſo to do; but after- 
wards a Rule was made fo2 a Prohibition abſolutely with- 


out any Condition. 


Tilney 


Term. Paſch. 12 Will. 3. RR <19 


Tilney verſus Norris. Intratur Trin. 9 Will. 3. 
B. R. Rot. 182, 


N Action of Covenant was bzought againſt the De. Covenant a 

fendant as Aſſignee of Leſſee for Years, reciting the fm" 3 
Leaſe made to E. G. &c, cujus ſtatus & reſiduum termini Lelee for 
Annorum, &c. devenit (to the Defendant) per aſſignatio- me Bas 
nem; and the Lefſee having tovenanted in this Leaſe to a 
repair, the Breach aligned againſt the Defendant was fo} tor of the 
not repairing, &c. and in Evidence upon the Trial of the fee bur 
Cauſe it appeared, that the Dekendant was onlp Admini- fgnee, and 
ſtrator to the Aſſignee of the Leſſee ; and that by Airtue of beld good. 
luch Adminiſtration he entered and was poſſeſſed ;; and the 
P2emiſſes being out of Repair, this Action was bzought a- 
gainſt him as Aſſignee, and not as Adminiſtrator. 

And it was made a Caſe foz the Opinion of the Court 

Whether this Aﬀion was well bzought againſt him as At- 
ſignee ; fo2 if it was, then he is chargeable de bonis pro- Nor 193 
priis, and not de bonis inteſtati ; and it was adjudged foz 5 Rep. Har- 
the Plaintiff, that the Action was well bzought againſt the 6 % 
Defendant, by the Name of Aſlignce. f Allen 42. 


Duke of Ormond werſus Bierly, Intratur Pal. 
it Will. 3. B. R. Rot. 76. Adjudged Pal. 11. 


A? Aion was bzought upon a Bond in Replevin to | 541k. 99. 
proſecute his Suit with Effect, and alſo to'make Re, b . iet. 
turn, &c. cution with 
The Defendant pleaded, that E. G. did levy a Plaint in Kea. 
Replevin in the Court befoze the Steward of Weſtminſter, 
and that afterwards, and befoze the Sutt was determined, 
(viz.) Dn ſuch a Day, &c. E. G. died, per quod the Sult 
abated. 
The Plaintiff replied, quod bene & verum eſt, that E. G. 
levied ſuch a Plaint againſt the Defendant, who imme. 
dlately afterwards cxhibited on Engliſh-Btll in Exchequer 
againſt the Plaintiff in that Sutt, and by Jnjunefon hin⸗ 
dered the Pꝛocecdings below until ſuch a Oap, &c. on 
which Day the ſald E. G. died, ſo that he did not pzoſecute 


his Suit with Cect, 
And 
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And upon a Demurrer to this Replicatfon the Defcn- 
dant had Judgment, fo2 per Holt (hief Juſtice, This was 


 @# Pioſecution with Effect, becauſe there was neither a 
Monſuit 02 Cierdict againſt E. G. and (o tis upon a Re- 


2 Salk. 604- 
Lurw. 121 1- 
Tho ſame 
Names, but 
nat the ſame 
Point. 


Amendment 
not allowed 
to be made 
by the In 
AruRions of 
the Curſitor. 


* 1 Roll. 
Abr. 754. 
as H. 6. 12. 
Dyer 206. 
a Cro. 254 
i Leon. 134. 
See Black- 
more's Caſe. 


cognizance on a (Urit of Erroz, which is alſo to pzoſecute 
with Effect; it the Plaintiff is not nonſuſt, noz the Judg- 
ment affirmed, the Recognizance is not fozfeited. 


Tonkyn werſus Crocker. 


Wien of Erroz of a Judgment in C. B. the Urit 
recited the Loquela to be in Curia noſtra, when 


it was a Loquela in the Time of the King and Queen. 

And now it was inſiſted, that this CUIrit might be a- 
mended by the Jnſtructtong to the Curſitoz who made it 
out, which being pzoduced in Court, appeared to be right. 

But this was oppoled by the Counſel on the other Side, 
fo} that this Crit could not be amended by the Statute 
8 H. 6. tis true, that Statute gives the Juſtices Power 
to amend Cirits and Recozds, where it ſhall appear to 
them to be the PiſpziſNon of the Clerk, but then ſuch d. 
mendment muſt be in * Affirmance of the judgment; but 
this to reverſe the Judgment. 

This CUrit, as it now ſtands, is a good CUrſt, and 
needs no Amendment; but tis an Alteration, and not an 
Amendment, which is deſired on the other Side, foz a 
wong Recozd is now returned; and ik the CUrit is alter- 
ed to the Recozd, then it would be a right Recozd, the 
Conſequence whereof will be, that here will be a Reco2d oz 
no Recozd, accozding to the Alteration, oz no Alteration 
of the Crit. | 

Thereupon the Court denied to alter it. 


2 THE 


T 


TABLE. 


A. 


Batement, Plea of Property 
in a Stranger = well 
pleaded. 

What * be pleaded in Abet 
ment, ſhall never be aſſigned 
for Error. 124 

After a Plea in Abatement, the 
Defendant cannot object a- 
gainſt the Declaration. 172 

Plea in Abatement of another 
Action depending againſt one 
alone. 96, 136, 45 295 

Plea in Abatement not g 

Judgment that the Writ mall 4 
bate the Plea, and Traverſe not 
being anſwered in the _— 
tion. 

Where Matter is pleadable in Ss 
batement, the Benefit of it is 
loſt, if the Party pleads to If- 
fue. 16 

judgment to anſwer over upon 
A plan in Abatement; then the 
Defendant pleaded nom aſſump 
and had a Verdict, but _ 
not get Judgment, becauſe in 
the N of Nift mo there 
was no Mention of the Plea 

in Abatement, which was men- 


H 


E 


tioned in the Plea-Roll, ſo it 
did not warrant the Nif prins 


Roll. Page 447 
Plea in Abatement ought to con- 


clude & petit judicinm de Billa 


lam prædictam re —.— — 
to the Juriſdiction of the Court. 
n Satisfaction. 47 
ee 
wavy 
Acquittal u 
on ſuch Acquittal, the Plaintiff 
ns an Acquittal denied 
there was a probable 
Not to be brought in the po 
firming the Goods to be his 


& quod Billa illa caſſetur, and 
not” petit judicium fi ille ad Bil. 
4 becauſe ſuch Plea is pr 
per to a Plea in Non- ability, or 
64 
Accept ance in aiefai ons 
good Plea, without = = it 
Account, where it will not 
an aſſumpſit, 
pon an lndictment 62 
a Riot, and an Action brought 
muſt prove the Proſecution to 
be malicious, 416 
Cauſe of Action. — 
ſit, | AFion, popular. 
County. 
Adios on the Caſe, for falſly 2 
own, but did not ſay, = 
Xx x they 
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a 


they were the proper Goods of 
another. Page go 
For (topping up Lights. 454, 455 
For diverting a Water-courle. 
117 

Action brought before the Cauſe 
of Action accrewed, 113, 114 
For (topping a Highway, 451 
Action for proſecuting a Plaint in 
London, when the Cauſe of Ac» 
tion did ariſe, without the Ju- 


riſdiction, not good. 18g | 


It will not lie againſt the Defen- 
dant for not keeping a Ferry- 
Boat,” where he had buile a 
Bridge to paſs over a River. 
191 
For negligently keeping his Fire. 
202, 425 
By Commiſſioners to examine 
Witnelles in Chancery for La- 
bour and Pains, good. 208 
By a Vicar againſt his Predeceſlor 
for Dilspidations. 224 
Ad wvoluntatem Domini, where 
theſe Words are omitted, the 
Land is not Copy hold. 432 
Adminiſtration granted by a Pecu- 
liar, where there were Lone 
mot abilia, voidable. 148 
Granted, pendente lite concerning 
a Will, not good; but con- 
cerning the Right of Admini- 
ſtration, good. 15 
Adminiſtrator ſued on a Promiſe 
of the luteſtate, pleaded in Bar 
two Bonds, and concluded his 
Plea with plene | adminiſtravit , 
without confeſſing Aﬀets in his 
Hands, and held good. 208 
Adminiſtration granted in Der- 
haw, and the Plaintiff brought 


an Action on a Bill of Ex- 


change drawn in London againſt 
3 


the Drawer who lived there : 
Adjudged this Adminiſtration is 
void, for this was Dona notabi- 
lia in London, and is no more 
than a Debt upon Simple Con- 
tract, which follows the Perſon 
of the Debtor. Page 374 
Adminiſtratrix pleaded ſeveral 
Judgments, and concluded to 
the 7 when it ſhould be, 
with an Averment, (vis) G 
hoc paratus eſt Veriſicare. 429 
The Defendant was ſued as gene- 
ral Adminiſtrator, and pleaded 
in Abatement, that he was a 
ſpecial Adminiſtrator. 432 
Adminiſtration, durante minore æ- 
tate, doth not determine till 
the Infant is of full Age. 446 
Admiralty, Prohibition to the 
Court of Admiralty. 26 
Libel there, without ſetting forth 
that the Capture was on the 
High Sea. 423 
Sentence in the Admiralty in 
France muſt have Credit here. 
2 

Prohibition not granted to the 
Court of Admiralty, unleſs 
they refuſe a Plea. 166 
Action for ſuing in the Admiral- 
ty. l 294 
Sentence in the Admiralty for a 
Prize, the Property of the 
Goods are bound from the 
Time of the Sentence given. 
398 

Prize or no Prize is proper for 
the juriſdiction of the Admi- 
ralty. 474 
Prohibition to the Admiralty, up- 
on a Suggeſtion that the Con- 
tract was made at London. 518 


Ale- 
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Alehouſe, Indictment for keeping 
it without a Licence, Page 263 


Alien, Plea that the Defendant is | 4 


an Alien, Replication that he 
is a Denizen. 266, 303 
Amendment of a Writ of Enquiry 
returnable after Term, but ex- 
ecuted within Term. 70 
The Entry of a Miſericordia in- 
ſtead of a Capiatur, not amend- 
able. 157 
Memorandum of the Bill amended, 
76, 172 

When the Day of Niſs prins was 
after the Day in Bank, not a- 
mendable. 506 
Amendment not allowed to be 
made, according to the Curſi- 
tor's Inſtructions, becauſe it was 
to ſet aſide, and not to affirm 

a Judgment. 520 
Writ of Error not amendable in 
any Caſe, becauſe 'tis to re- 
verſe, and not to affirm a Judg: 
ment, 307 
Iſſue immaterial not to be amend 
ed. 371 
Where the Year of the Demiſe in 
a Declaration of Ejectment 
was miſtaken, not amendable. 
401, 402 

Ancient Demeſne, the Defendant 
need not plead Venit & defendit 
Vim &. injuriem, but Venit & 
dicit. 220 
Appeal of Murder, Plea and De- 
murrer, and Proceedings there - 
in. 331 
What ſhall be a good Bar in an 
Appeal of Murder. 16, 295 
The Defendant need not plead per 


attornatum. 34, 395 
Need not plead over to the Felo- 
ny. 35, 36, 332 


| Diſcontinuance in an a_ is 
| age 56 


peremptory. 
— not to be diſchar 
an original Order of Seb 
ſions. 198, 366 
Placed by the Juſtices on the 
Executors of his Maſter, not 
good. 231 
He who uſes a Trade by his Ser- 
vants, not being Apprentice to 
that Trade himſelf, is within 
the Statute, 162 
To Husbandry, but not to Trades, 
may be put to Maſters without 
their Conſent, 4 
Aſſault and Battery, where the 
Pleadings are good without a 
Traverſe. 280 
Where the Defendant pleaded as 
to the Battery, & totum reſidumm 
tranſgreſJuomis, but ſaid nothing 
as to the Aſſault, tis compre- 
hended under the totum reſ6- 
. duum tramſgreſſionir. 491 
Aſet: to charge the Heir, a Rever- 
ſion Expectant on an Eſtate- 
Tail, is not Aſſets. 6, © 
Aſſignment, where the Aſſignee is 
not bound to give Notice to 
the Leſſor that the Term is aſ- 
ſigned. 177, 178 
Aſſignee, Covenant againſt an Aſ- 
ſignee of a Leſſee for Years, 
who in Truth was Adminiſtra- 
tor of the Aſſignee, held good. 

| 


319 

Aſſignment of a Leaſe not well 
pleaded. 256 
Where all the Aſſignments of a 
Leaſe ought to be ſet forth in 


Pleading. 209 
Aſſumpſit for a Sum certain due for 
Scavage. 92 


Pro opere & Labore, good. 276 


For 
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For a Fee of 5 . due from him 
who voluntarily accepts a 
Knighthood, Page 98 

A general indebitatus aſſumpſit will 
not lie againſt the Father, at 
whoſe Requeſt the Plaintiff lent 
Money to the Son. 446 

Upon two Promiſes, and in the 
laſt the Plaintiff did not ſet 
= that 1 our 
© aſſumpſit, . 367 

Walk raed, Promiſes between 
a Man and Woman to marry 
each other, and the Woman 
refuſed. aa 

Attorney brought an Action, the 
Defendant pleaded the Statute, 
that he had not ſigned a Bill 
of Charges, $7, 147 

Where he is Defendant, be hath 

no Privilege to change a Ye 

| wwe, contra where he is e 

| 12 

Statute of Limitations pleaded to 

an Aſmpſ for Attornies Fees. 


144 
Attorney being 


arreſted, was 
bailed, and another AQion be- 
ing brought againſt him in the 
ſame Court, he pleaded his 
Privilege : Adjudged, that put- 
ting in Bail to the firſt Action 
did not diſcharge his Privilege, 
377 

Attornment, where a Deed is plead- 
ed as a Grant, without an At- 
tornment of the Tenant, not 
good. 253 
Andita querela brought by an In. 
fant taken in Execution, and 
was diſcharged. 278 

If brought by one in Execution, 
then Scire facias is the Proceſs. 


303 


Z 


Where this Wrie will lie, and 
not a Wrie of Error. Page 282 
Averment, where it may be made 
againſt the Condition of a 
Bond, 300 
Where a Parol Averment can- 
not be made againſt a Deed. 


412 

Avoidance, not by Ceſſion till the 

Biſhop is conſecrated, 13 

Avowry, the Defendant is in Na- 

ture of a Plaintiff, 179 

Award, where 'tis of one Side, 
where not. I 


5 
9 | Where an Award, without Per. 


formance, is a good Bar to an 
Action on the Caſe, if the Par- 
ties have mutual Remedies. 

27 K BOO 

Where a Parol Award, tho' not 
very certain, is good, 156 

Debt upon a Bond for Perform- 
ance of an Award, ſo as it be 
made, &. and ready to be 
delivered, &c. there was a Plea, 
Replication, and Demurrer, be- 
cauſe it was ſaid that it was 
ready to be delivered ; but it 
being alledged to be made in 
Writing, it (hall be intended 
to be ready to be delivered. 

Where Releaſes were a 
and nothing elſe, the Award 
is good before the Releaſes are 
given. 

Submiſſion by an Attorney for 
another is good; but then 
ſomething muſt be awarded as 
to the other ; if not, 'tis an 
Award ex parte. 413 


B. Bail, 
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B. 


Bail, &c. judgment againſt the 
Principal, and Debt brought 
upon the Recognizance againſt 
the Bail, and not a Scire faciat, 
as uſual, The Defendants plead- 
ed, that they iendred the Body 
before the Return of the Litas, 
upon which they were arreſt- 
ed; and this was held as good 
as a Render before the ſecond 
Return of the Sci. fa. Page 41; 

A Foreigner was outlawed, and 
it was denied to reverſe it, up- 
on Affidavits that he never was 
in England, and his Ship being 
taken upon a Capias Ollegatum, 
a Writ of Error was brought, 


and by this Means the Plaintiff 


got Bail, 439 
Where the Bail may aver againſt 
the Record. 404 
Writ ot Error by the Bail, tam 
in redditione judicis in the o- 
riginal Action, quam in adjudi- 
catione executionis againſt rhem. 
This was quaſh'd, becauſe the 
Bail cannot have a Writ of 
Error in redditione judicii. 447 
Bankrupt, Action brought by an 
Aſſignee of the Commiſſioners, 
good, 29 
Inn-keeper, not a Trader within 
the Statute of Bankruptcy. 199 
Bargain and Sale paſſes no Eſtate 
till enrolled. 178 
Bar, a Fault in a Plea in Bar 
may be cured by the Replica- 
tion, 66 
Vhere there is an Affirmative and 
Negative, the Plea mult not be 


| 


concluded in Bar, or in Abate- 
— U but an Iſſue muſt be ten- 


a Page 88 
Plea of Property in a Stranger 
is well pleaded in Bar, but not 


in Abatement. 243 
Baſtard born, pending an Appeal, 
muſt go with the Mother, and 
ſhall not be ſettled in the Pa- 
riſh where born. 97 
a_—_ from an Order of Baſtar- 
y quaſh'd, for that it was to 
the next General Quarter-Se(- 
ſions, when it ſhould be to the 
next Quarter- Seſſions, 455 
Order to charge a Man to be the 
Father of a Baſtard-Child, be- 
otten by him on a married 
oman, and did not ſet forth 
that her Husband was beyond 
Sea 40 Weeks together before 
the Birth of the Child. 470 
Bill of Exchange, Action brought 
by the Indorſee againſt the 
Drawer. 

Drawn by one who was no 
Trader. but a Gentleman, = 
makes him liable by the Cu- 
ſtom. 82 

The Cuſtom of Merchants muſt 
be ſet forth in a Declaration, 
but not in a Plea, for the 
Court will take Notice of it 
ex Officio. 83 

Infancy pleaded in Bar to an Ac- 
tion on a Bill of Exchange, and 
held good. 7 "60 

Cuſtom of Merchants upon Bills 
of Exchange is Part of the 
Common Law. 26g 

Declaration by an Indorſee == 

209 

Caſe upon a Bill of Exchange pro- 

teſted, 509 


Y Y y Money 
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won at Play, and the Lo- 
ſer gave a Bilb of py 
the Winner, drawn on 
was brought; . 
ed good, Page 356 
The Indorſement of a Bill was 
thus, (is.) Pay this Bill to the 
Order of J. S. but did not ſay 
to him or his Order, who 
he an Aion as Indorſee; 
and held . | 403 
A Bill was given to pay to E. C. 
or Order, 20. and E. O. in- 
dorſed it to pay Part of the 
Money to T. S. who brought 
= — 18 __ 
t Cuſtom a 
Merebants « and upon a be: 
murrer to the Declaration, it 
was held a void Cuſtom. 466 
Bona notabilia, where Adminiſtra- 
tion is granted by a Peculiar, 


'tis voidable, but not void. 
148 


Judgment was had in an Action 


laid in D. the Record being at 
Weſtminſter, made it Bons no- 
tabilia. 149 
Adminiſtration granted in one 
County, when the Debtor who 
drew the Bill lived in another 
County ; this Bill made Bona 
wotabilia, for it was a Debt 
where the Drawer lived. 473, 
474 

Bond, &c. Debt upon Bond for 
triginta & ſex librit, when the 
Bond itſelf was for Payment 
of ſex triginta libris z this is no 
Variance 3 for iriginta & ſex 
and ſex triginte, (ſignify the 
lame, 204 


Debt due on a Bond, and for 
Rent, are in equal Degree. 
| Page 311 
Breach of Condition, where it need 
not be aſſigned in the Repli- 
cation. 116 
Breach of Covenant aſſigned in the 
ative, and in the very 
Words of the Deed. 124 
Where tis not well aſſigned. 197 
Agreamentuns ſunm bucuſque aliqua- 
liter now per ſormatit, not good, 
ing too general. 272 
Briſtol Corporation Return to a Man- 
mus. 173 
Brocage, what it is, and what not. 


252 

By-Law, Action on it, the ſpecial 
Matter muſt be returned on the 
Habeas Corps. 75 
'Tis incident to a Corporation to 
make By-Laws, 491, 482 


C. 


Capiatur, in Actions Vi & armis 
the Copiatur need not be enter- 

| ed, tis taken away by the 
Statute 5 & 6 V. 390 
Captain of a Man of War may be 
made without a Commiſſion 
from the King. l 
Carrier, a Bag ſealed up, and & 
livered to the Book- keeper, and 
ſaid to contain 2004, when 
there was 4501. he ſhall an- 
(wer for no more than 2001. 
if robb'd. 485 
Caution, where Caution is required 
before the Will is proved. 458 
Certiorari to remove an lndictment 
the Return was Humillime certi- 
firo, not good. 223 

I Chan- 


— 
— — 
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Chancellar of a Biſhop, the Office 
granted to two conjundbi & 
diviſim, and to the Sugvivor, 
good. Page 214 

Chief Juſtice in Eyre may grant 
his Warrant to take a Man bes 
fore he is prefented for an Ol. 
tence 73, 78 

Church, of Rates to repais it. 360 

Church- wardens, to be choſe 
the Pariſhioners. 11 

Committed for refuſing to ac- 
count, there to remain till duly 
diſcharged according to Law, 
not good. 193 

Cirque Ports are Royal Franchiſes. 

108 

Citation on a Sunday, good. 304 

Out of the Diocele. 33, 34 

Where a Man lives in one Dio- 
ceſe, and hath Lands in ano- 
ther out of which Tithes ariſe, he 
may be cited out of the Dioceſe 
where he lives, for the Suit is 
local by Reaſon of bis _—_— 

f 47 

Clerg y, the Benefit thereof cannot 
be delayed by the Court. 17 

Clerk of the Peace, the Cuſtos Ro- 
tulorum may appoint bim by 
Parol, without Deed. 426 

Colleges in Univerſities are Lay- 
Corporations, 93 

Commendam retinere, what it is. 


314 

Compoſition for Tithes, a Prohibi- 
bition will not lie. 70 
Conſpiracy, Action in Nature of 
a Conſpiracy, 417 
ConſiruTion of a Sentence. 217 
Cont inuances, where they ought 
to be (et forth. 144 
Where they were laid before the 
Commencement of the Treſpaſs. 


230 


 Comra pe. Oe, TreſpaGs in the 
Reign of Car, 2. comtirnrandh to 
= 2 = the Bill, which was 
n the Reign or King 

contre pare diffi — Tones 
when it ſhould be dic lorum, &c. 


66 

Conrad for a Thing whih is 
made unlawſul by any Sta 

is void, tho' u not 
to be ſo by the Statute z fox if 
there is a Penalty inflicted, that 
implies a Prahibition, 232 
Debt on the Statute for not ſet- 
ting out Tithes, id founded on 
a Tort, and not on a Cantrad, 
LL 

Cepectnert muſt Jain in an Av 
ry for Rent. 964 
Copy of Proceedings ſhall not be 
delivered till after Iſſue joined. 


421 

Copybold, a Cuſtom to pay fo 
much for Fine for an Admit- 
tance as the Land is worth per 
Acre, good 13 
An Infane intitled to be admit- 
ted, forfoits his Copyhold, if 
not admitted after three Pro- 
clamations. 41 
Debt for a Pain aſſeſſed on a Co- 
pyholder for an Encroachment 
on the Waſte. 184 
Where the Surrendreo of a Re- 
verſion of Capyhold Lands 
may have an Action of Surren- 
der of a Copyhold to T. S. (he 
who was admitted theWidow of 
the Surrenderor, ſhall not have 
her free Bench. 275 
Lands granted tenendume ſecundum 
conſuetudinemw mancrii, are not 
Copyhold. 432 


| Cnoner 
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— cannot take up the Body 
aſter tis buried for a Year. 
Page 72 


If he take an Inquiſition ſaper Vi- 


ſum Corporis, tis not traverſa- 


ble, 73 
Corporation, the Definition thereof, 
* 

Cofls, where the Avowant ſhall 
not have Coſts on a Writ of 
Error, 179 
Where the Defendant juſtified as 
Collector of the Tax, and ſo 
certified by the Judge on the 
Poſtea, he ſhall have treble 
Coſts. 189 
Where the Damages are under 
— et the Plaintiff ſhall have 
ull Coſts, where not. 224 
Where a certain Penalty is given 
by a Statute to a certain Per- 
ſon, he ſhall have full Coſts, 
otherwiſe, where the Penalty 
is given to a common Infor- 
mer. 230 
Judgment againſt an Adminiſtra- 
tor who brought a Writ of Er- 
ror, and the Judgment was af- 
firmed, he ſhall not pay on 
280 

Where Damages and Coſts are 
iven at Common Law, and 
Jouble Damages are added by 
any Stature, it draws with it 
double Coſts, 297 
Where the Coſts hall be treble 
as well as the Damages. 321 


Where an inferior Tradeſman : 


(hall pay full Coſts for Hunt- 
ing, Oc. 424 
Covenant by the Surrendree of a 
Reverſion of Copyhold Lands 
againſt the Leſſee, upon an ex- 
preſs Covenant to repair. 205 

1 


Covenant to repair. Page 205 
Againſt an Aſſignee of Leſſee for 
Years. 519 
Where Covenant is the proper 
Action. 6 
Covenant to ſtand ſeiſed where 
the Deed is informal. 38, 179 
Deed pleaded by Way of Cove- 
nant to ſtand ſeiſed, 307 
Where Covenant lies againſt the 
Defendant, who is not Party 
to the Deed. 76 
Covenant in Law made by the 
Word Conceſſit. 98 
Where tis made by the Word 
Render. 135 
Where it ſhall be joint, where 
not, 9 
lt will not lie againſt the Aſſignee 
of the Executrix of the Leſſee. 


17 
Covenant to ſtand ſeized will — 
maintain a Grant. 254 
By the Grantee of a Reverſion a- 
gainſt the Aſſignee of a Term, 
this is local, becauſe of the 

Privity of Eſtate. 18 
Where it will lie againſt the Al- 
ſignee of a Term, upon the Pri- 


vity of Contract. 290 
Covenant on Articles, the Breach 
not well aſſigned. 197 


Where an Action of Covenant 
will lie upon a Reſervation. 


232 
Covenant againſt an Aſſignee. 

254 
Connty Palatine, what. 109 


The Juriſdiction of a County Pa- 
latine muſt be pleaded. 355 
Cuſtom of Merchants, where to 
be let forth in the Pleadings. 


83, 270 
Where 
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mw tis good and well plead- | Damages entire fot 4 Thing in it 


ed, Page 193 
Cuſtom of London ought to 


returned on an Habeas Corpus. 


5 
Triable at Law, and not in 1 
Spiritual Court. 33 


D. 


Damages and Coſts, where they 
are given at Common Law; 
and where double Damages are 
added by any Statute, that 
draws with it double Coſts. 297 

Special Damages to ſupport an 
Action on the Caſe. 194 

Conſequential Damages muſt be 
given in Evidence, tho' not 
laid in the Declaration. 296 

There are three Sorts of Damages, 
and either of them a Foundation 
for an Action. 416 

Verdi& in Treſpaſs againſt three 
jointly, and the Jury ſevered 


the Damages, which is ill; but 


the Plaintiff entering a Nolle 
proſequi, made it good, 19 
Whats 1 muſt be en- 
tered with ſeveral Damages. 
Damages and Coſts entire, and 
the Plaintiff releaſed Part of 
the Damages after Verdict, and 
G 437 
Damages entire, when one of the 
Promiſes upon which the 
Plaintiff declared was void, 


not good. 254 
Where the Plaintiff declared for 
Damages after the Commence- 


ment of the Action. 261 
Where non dammificatus is a good 


Plea, where not. 374 


(elf impoſſible. Page 386 
Dean of the Arches, not 3 — 
to the Archbiſhop of Canterbury; 

16 
Death, where there were fix D 
fendants, and one of them died 
before the Day of Niſs print, 
and Judgment was entred a- 
gainſt all fix, 'tis ill. 149 
Death of one of the Tertenants is 
a Diſcontinuance of the Sire 
facias brought againſt them. 200 
Where he who hath « Reverſion 
after an Eſtate for Life, it che 
living Man abſent himſelf for 
ſeven Years, and no Proof can 
be made that he is alive, he 
ſhall be accounted dead. 246 
Declaration, wheie ſeveral yo 
113 


may be joined in it, and g 
4 | 

Where tis not anſwered in the 
Plea, 117, 491 
Where 'tis not poſitive, but by 
Way of Recital, quod cum, Oc, 
216, 403, 404 

Where tis concluded contra for- 
mam Statuti. 382 
Deed, where it cannot operate 
two Ways to paſs an Intereſt, 
and by Way of Concluſion, 


247 
Where it may operate ſeveral 
Ways. 253 


Deer-ſtealing, the Execution upon 
a Conviction for Deer ſtealin 
muſt be by Feri faciar; an 


if the Sheriff return Halls Bons, 


then a Capiat againſt the Body. 


231 
Conviddion of Deer-ſtealing 
quaſh'd. 406 


2 2 2 Ex- 
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Exception to a Conviction for 
Deer · ſtcaling not allowed. 
Page 501. 502. 608 
Defeaſance, where tis pleadable in 
ar, where not. =” 

Defence, where not full, yet good, 
221 
Where 'tis full by the Word Man- 
do, the Detendant cannot plead 
that the L'laintiff is an Alien. 
230 
Demand ore tenus need not be 
made of the very Perſon, nor 
at the laſt Hour of the 5 

2 


Demeſner, Copybold Lands are 
| Demeſnes of a Manor. 427 
Demurrer, where it admits the Fact 
to be true, g1 
A general Demurrer is 
where the Plea is ill in Sub- 
ſtance. 3 88 
Departure, where the Reſoinder is 


| 


Dilapidations, an Action on the 
Caſe brought by a Vicar againſt 
his Predeceſlor for Dilapidati- 
ons. Page 224 


3 | Diminution, where it ſhould be 


alledged, 28g 
Diſcontinuance, after a Verdict on 
a Writ of Enquiry, the Plain- 
tiff cannot diſcontinue, if the 
Defendant will not conſent. 87 
Where a Feoffment made by one 
who had no Freehold ſhall not 


make a Diſcontinuance, 110 


Where the Defendant concluded 
his Plea in Diſability, and the 
Plaintiff his Replication in Bar, 
all is diſcontinued, 138 

In an Action on the Caſe, the Ve- 
fendane concluded his Plea in 
Abatement, and the Defendant 
demurred as to a Plea in Bar, 
(viz.) petit judicinm © damna, 
tis a Diſcontinuance, 187 


a Departure from the Plea. 306 Where a Scire facias againſt the 


Deviſe of a Term of 2000 Years 
to Richard, and the Heirs Male 
of his Body, and for Want of 


Tertenane is diſcontinued by 
the Death of one of them. 
200 


ſuch Illue to Jobs and his Heirs ' Diſcontinuance of Proceſs is cured 


Male for ever; and if Richard 
ſhall die before his Mother 
without Iſſue, then _ and 
his Heirs Male: Adjudged that 
this Limitation of a Term to 
Jobs, upon a Contingency of 
ichard's Dying without Iſſue 
Male, living bis Mother, is 
good to him by Way of Execu- 
tory Deviſe, and doth not 
tend to a Perpetuity ; but 
the Limitation to John, upon 
the Death of Richard without 
Iflue Male Generally is void, 
becauſe it tends to a Perpetuity. 
Un 267 


5 


by a Verdict. 206 
Disfranchiſement of a corporate 
Member, muſt be for ſomething 

tending to the Deſtruction of 

the Corporation, 176 
A corporate Member not living in 

the Corporation is a ſufficient 

Cauſe to remove him, but 

doth not determine his Office, 

299 
Diſtreſs, when Implements of 

Trade may be diſtrained. 358 
Diſtribution, the Siſter of the Half 

Blood ſhall have an equal Share 

with the Brother of the whole 

Blood. 51 

| An 
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— 


An Eſtate per anter vie is a Free- 
hold, and not diſtributable. 

Page 376 
Dower, Judgment therein ſhall not 
be ſtaid by Writ of Error, if 
the Plaintiff in Error doth not 
enter into a Recognizance, Oc. 
to pay Damages and Coſts. 134 


E. 


oy the Term expired r 

ing the Action. 

The Plaintiff declared for * 
Cloſes of Land, Arable and Pa- 
ſture, contaiving 10 Acres, not 

„without diſtinguiſhing 
ow much of the one and the 
other. 204 

It lies pro evineris rarbouum. 277 

Where the Demiſe was laid be- 
fore the Plaintiff had any Ti- 
tle, 288 

The Plaintiff in Ejectment declared 
on a Demiſe, by a Corporation, 
and did not ſay by Deed, — 

good. 


Ble, not taken out wats : 
Year and a Day after — 
ment, but — 
entered on the Roll, may be 1 
ken out at any Time without a 
Stire faciat. 283 

Where the Sheriff, upon an Bie- 
git, delivered more than a 
Moiety in Execution, tis void. 
able by Writ of Erfor, or Aued;- 
ta querele. 433 

Ely is a Royal Franchiſe, and — 

a County Palatine, 1 


Error, nothing ſhall be aff 
been pleaded to the Action. 200 


for Error which might 


— 

Where Matter of Law and Peck 
is aſſigned for Error, this is 
double, and Advantage may 
be taken of it on a Demurrer, 
but not after in »ulls + 2 
45 


tum pleaded, | 
Error to reverſe an Outlawry 
ſigned per Arora. 
Eſcape out of the Counter, — 
Action muſt be brooghe aguinſt 
both the Sheriffs of Londdr, 
| 10 
The Defendant was taken in Br. 
ecution on « * ment on a 
Scire caped ; and 
mm Acon — brought a- 
_ = _ hop Plaintiff 
may declare in mort. 1 
Efoin caſt, and a Day given, 
but did not ſay idem 0 dau- 
to the Defendarit, this is 9255 
Ef ue, where it need not be er 
forth, 115 
Where the Party pleading derives 
a Title to his Adverſary, and 
doth not claim under it; he 
need not ſet forth the Eftate 
as he muſt if he claims under 
it. 209 
Evidence, the Anſwer of an Infant 
per Oed, is no Evidence 
againſt the Infant. 4 
Where it ſhall be only again 
the Parties to his Suit, and not 
to a third Perſon, 80 
Where the Common Law and the 
Ectleſiaſtical Law differ in Point 
of Evidence. 142 
Where u Verdict may be given 
in Evidence ag#inſt one who 
was neither Party or 2 — 
the Suit. "EY 


Copies 
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Copies of 4fidevits taken before a 
Commiſſioner in the Country, 
and examined by the Originals, 
are good Evidence to prove 
a Perjury, tho' the Commil- 
ſioner is not at the Trial. 

Page 220 

Upon an Information given to 
the Commiſſioners of Exciſe a- 

inſt T. F. for erecting a Waſh 

Fat, and uſing it without Li- 
cenſe, he was convicted, and 
they granted a Warrant to le- 

vy the Forfeiture ; which be- 

ing levied, T. F. brought an 

Aion againſt them for taking 

the Money : Adjudged, that 

the Copy of this Convidion 
might given in Evidence, 
without producing the Book 


in which it was enter'd. 346 


A Sentence in the Spiritual Court 
may be given in Evidence 


Depoſitions taken de Bene eſſe, to 


whilſt 'tis unrepealed. 225. 


Where he pleads ſeveral Judg- 
ments, and that he had not 
Aſſets ura, good. Page 195 

He muſt pur in Special Bail upon 
the Return of a Devaſtavit. 264 

Executor de ſons tort cannot plead 
Payment of the Debts to the 
Value; but upon the general 
Iflue pleaded, he ſhall be al- 
lowed ſuch Payment. 104 

Execution, where two Writs of 
Execution are delivered to the 
Sheritf on the ſame Day, he 
muſt execute that which was 
firſt delivered. 419 

Executory Deviſe and Contingent 
Remainder, 


10 
Expulſion, where tis ill pleaded 


Extortion, where the Conſidera- 
tion is not extorſive or uſurious. 
252 


F. 


8 the Teſtimony of Fadum valet quod fieri non debet. 


itneſſes, tho' no Anſwer 
put in, may be given in Evi- 
dence. 265 
Exception in a Leaſe, where it a- 
mounts to a Reſervation. 232 
Exchequer-Conrt, Judgment therein 
, reverſed in the Exchequer- 
Executor, pleaded that bis Teſta- 
tor gave Bond, Cc. tis ill. 8 
Where he brings an Action in 
the Right of the Teſtator, it 
muſt be in the Detizze only. 49 
Releaſe by one Executor is no Bar 
to a Demand which the other 
hath in his own Right, 11 
He cannot be jointly ſued wit 
another. 171 


72 
Fees of Counſel and not of At- 
tornies. 57 
Fine for Admittance to a Co- 
pybold, Aſſumpſit lies for it; 
t, per Chief Juſtice, Debt and 

not Aſſumpſit. 91 
Forcible Entry, the Defendane 
found 01" means: z Reſtica- 
tion muſt awarded imme- 
diately, and not to (tay ewo 
or three Years. 496 
Formedon in Remainder, Error of 
a Judgment therein. 5 
Foreign Attachment, the Garniſhee 
pleaded to the Juriſdiction of 
the Court, not good, 25 
Where tis ill pleaded, 282 
Pro- 


he TABLE 


Proceedings therein not good. 
| Page 344 
Foreign Plea muſt always be 
(worn, but a Plea to the Juriſ: 
diction not, 402 
Fine and Deed of Uſes make but 
one Conveyance in Law. 25 
Where it ſhall be a Bar to a Term 
tor Years. 102 
Three Savings out of the Statute of 
Fines, 102 
Fine levied of a Term to attend 
the Inheritance, the Truſtees are 
barr d thereby. 103 
Fine with a Grant and Render, 


alters the Quality of the E-“ 


ſlate. 140 
The Uſes thereof were declared, 
without any Freehold to ſup- 
port them. 262 


G. 


General Words in Covenant have 
been reſtrained by particular 
Words antecedent. 119 

Where a Deed is pleaded as a 
Grant, and no Attornment of 
the Tenant, not good. 255 

Grant of an Annuity of 100“ 
per Ann. to five Perſons, (viz.) 
20 l. a- piece to each of them, 
this is a ſeveral Rent. 340 

Grant of the King, where he was 
deceived in the Grant of an 
Office. 351 

Guardian, the Father hath not the 
Guardianſhip of his younger 
Children, and why. 385 

Of his eldeſt Son till 21 in re- 
ſpect of his Body, and not of 
his Lands. 385, 386 


| 


Cuimeas, where the Value of them 
muſt be aſcertain'd, where not. 

, Page 254 

Where an Action was brought 
in the debet, & detinet for, Gui- 


neas, and held good, 312 
H. n 
Habcas Corpus muſt be returned. 


|| 6 
Where an Action is founded - 
the Cuſtom of London, the 
Declaration muſt be returned 
on the Habeas Corpus. 75 
Habendum, where in Eje&ment the 
Plaintiff declared upon two 
Demiſes, but one  Habenduw 
good, 224 
Heir. Debt againſt him, the Plain- 
tiff had a Verdi& and general 
Judgment, and not of the 
Lands deſcended, and held 
ns od SELL 
Scire 2 againſt an Heir upon 
a Judgment given againſt his 
Anceſtor, if he * a falſe 
Plea to the Seire facias, and 
'tis found againſt him, aa 0 - 
ment (hall be of the = 
deſcended, becauſe Execution 
muſt be upon the Judgmene 
againſt the Anceſtor. 93 

A Reverſion expectant upon, an 
Eſtate-Tail, is not Aſlets to 
charge the Heir. 126 
He who claims Lands as Heir, 
ought to make himſelf Heir 
to him who was laſt ſeiſed. 
128 

Heir, where he ſhall take by Pur- 
caſe, and nat by Deſcent, 273 


Aaaa Judg- 


* — good. 71 
Where the Servant may bring 


— — 2 r— — 
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Judgment againſt the Heir upon 
llets confeſſed, ſhall relate to 
che Time of the original Writ 
_ and not to 1 of 
the Judgment given. 245 
Debt Lars." an fieir who — 
rien per deſcent, and good. 353 
Homine Replegiando, the Defen- 
dant appearing, and Proceed- 
ings therein, 286 
Hue ad Cry, Verdict againſt the 
Defendant ; and tho' the Plain- 
tiff did not ſet forth that the 
Robbery was in the Highway, 


the Action againſt the Hun- 
dred, and where the Maſter 
muſt do it. 145 
Hundred · Court, the Proceedings 
therein. 354 
May hold Plea by Preſeription in 
Replevin, and ſo may imme- 
diately have Power to replevy ; 
but it muſt be by the Proceſs 
of the Court after a Plaint en- 
tered, 382 
Hunting, Treſpaſs againſt an infe- 
rior Tradeſman for Hunting. 

| 582, 424 
Hausband and Wife, Judgment a- 
—4 her whilſt Sole, and a 
eire facias brought againſt 
both, and Judgment thereon 
to have Execution ; then ſhe 
died, and upon a Srire facias 
brought againſt the Husband, 
he was held liable. 30 
Where the Adion muſt be 


brought by the Husband alone, 

| 251, 462 

Both of them covenanted to le- 
vy a Fine of the Lands of 


the Wife, and two Days af. 


terwards they by Deed revoked 
that Agreement, and held good. 

Page 410 
Seire facias by both to have Ex- 
ecution of a judgment obtain- 
ed by her dum ſola; and Judg- 
ment on the Scire facias, that 
the Husband ſhould have Ex- 
ecution ; there ſhe died ; the 
—— ſhall ſurvive to the Hus. 


nd. e 
Where they need not be Joined 
in the Action. 462 
Where a Bond to a Feme Sole 
by the intended Husband be- 
fore Marriage is not diſcharged 
by the Marriage. 511 


J. 


Ideot, a Deed of Surrender made 
by him is void ab initio. 435 
Jeofail, where helped by the Sta- 
tute, 109, 448 
Imparlance, after an Imparlance 
Semper paratus is no Plea. 413 
Impriſonment, where a Statute 
gives Power to Fine and Im- 
_ Priſon, they to whom ſuch 
Power is given are Judges of 
Record, 
Incertainty in a Declaration ill. 4 
Indemnify, Condition of a Bond 
to ſave harmleſs and indem- 
niſy. 304 
Infant being Bail for another, 
was taken in Execution, but 
diſcharged by Andita qnerela. 
278, 279 
Where he muſt ſue by Guardian, 
256 
Where he is ſole Executor, he 
cannot ſue per Attornat um. i, 
1 n- 


The TABLE 


Infancy was pleaded, and the 


Plaintiff replied fos Neceſſaries 
generally, without, ſhewing | 


what they were, good. 
Page 110 


Tho joined with other Defen: 
dants, yet he muſt plead by 


Guardian. 123 
Infancy pleaded in Bar to a Bill 


of Exchange, good. 160 
Inferior Conrt, — given 
therein ill. 3, 244 
Debt upon a judgment in an in- 
ferior Court, (viz.) the Hun- 
dred - Court, in which the 
Plaintiff declated, that at ſuch 

a Court, held coram ſedatoribus, 
and did not name them, not 
good, 5 
Attornies Fees in inferior Courts. 
147 

Inferior Court, Judgment therein 
quod the Plaintiff wil capiat per 
narrationem, not good, it ſhould 
be per querelam. 212, 242 
Where it appeared that the Plaint 
was levied before the Taking 
the Goods, the Judgment a- 
gainſt the Plaintiff oughe to 
have been g 
ciens eſt in Lege, and not quia 
—— eſt, 244 
Where B. R. reverſes a Judgment 
in an inferior Court, they muſt 
give ſuch Judgment as the 
Court below ought to have 
done. 244 
The Court of King's Bench ne- 
ver executes a Judgment given 
in an inferior Court, unleſs 
tis affirmed in a Writ of Er- 
ror. 391 
Inn keeper not a Trader within the 
Statutes made againſt Bankrupts. 
149 


2 querela inſuf- | 7 


Slling Ale in an Houſe at | 
to his Lodgers, makes ky = 


ther lnn-keeper or Alehouſe- 
| _ Keeper, 
' Information for Offences — *. — 


certain, and not accumulated, 
but a ſiogle Offence made cer- 
| tain, 26 
Information brought by the At- 
torney General in the Courts at 
Weſtminſter in Penal Statutes 
are void. 467 
Information for ſcandalous Words 
ſpoken by the Detendant of a 
— ot Peace. 14 
Information muſt not he filed in 
the Crown-Office before the In- 
tormer hath given Security to 
anſwer the Coſts, if the Defen- 
dant is acquitted. 303 
Inquiſition taken by the Coroner 
ſuper Viſum Corporis, 72 
Intention of the Parties ought to 
govern in Deeds. 23, 39, 120 
| Where a Thing ſhall be intended 
after a Verdict. 131 
Conveyance by Way of Uſe ſhall 
be guided by the Intention of 
the Parties. 343 
ointenant, where he may di- 
ſtrain alone, but cannot avow + 
for Rent. 329 
Where there ſhall be no Survivor- 
ſhip amongſt Jointenants. 16 
Jointenants of an Advowſon may 
make Partition by Deed of Co- 
nants between themſelves. 305 
Joint Defendants, one of them 
cannot plead Miſnoſmer of the 
other, 
Joint and Several, an Action 
founded on a Tort may be 
Joint and Several, like Treſ- 


uh Joinder 


—— 0 
** , 
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Joinder in Actions, Trover and 
Aſſumpſit, ought not to be 
joined, Page 189 

Treſpaſs and Caſe cannot be 

ned, | 4.36 

A ſpecial Action on the Caſe 

and an Aſſumpſit are incon- 


fiſtent, 189 
What cannot be joined in Acti⸗ 
ons. 235 


Tenants in Common may join 
in an Action of Debt for 
Rent, or in an Action of Co- 
venant. | 28g, 290 

Grant of Annuity of 100 J. to five 
Perſons, (viz.) to cach of them 
20l. a-piece, they cannot join, 
becauſe this is a ſeveral Rent. 

340 

Coparceners muſt join, for they 
cannot ſever in an Avowry for 
Rent. | 364 

Iſte general, where a Plea will 
not amount to the general 1(- 


gainſt the Heir and Tertenants 
of the dead Man, Page 107 
A judgment is an entire Thing, 
and cannot be reverſed in 
Part, or affirmed in Part. 235 
Judgment was reverſed by mis- 
taking the Name of one of 
the Officers who executed it. 


443 

Juriſddiction, Plea to the Juriſdic- 
tion muſt come in time. 11 
Such Plea need not be ſworn as a 


foreign Plea muſt. 402 
Juſtice of Peare, ſcandalous Words 
ſpoken of him, 14 


Juſtification in Treſpaſs for takin 
a Diſtreſs, but did not ſet forth 
by Virtue of any Precept, not 


good, | 7 
Juſtification in his Freehold ood, 
in an Action of Treſpaſs, quare 
clanſum fregit, but not in an 
Action of Treſpaſs for taking 
and carrying away his Goods. 


ſue. / 188 
Where it will amount to the ge- 
neral Iſſue. | 381 
Iſle immaterial, and yet there 
ſhall be no Repleader. 371 
Judger, not to be ſued for — 
Matter done by them, unleſs 
malo animo. 492 
Judgment confeſſed by Fraud, Ac- 
tion lies in ſuch Caſe. 
Judgments pleaded by an Admi- 
niſtratrix. 420 
Judgment is never given in B. R. 
upon a Conviction in another 
urt. 9 


176 


| Juſtification in Treſpaſs, where 


tis at the ſame Time and Place 
there needs no Averment that 
tis the ſame Treſpaſs. 281 


L. 


3 Latitat ſued forth within a Year, 


is a ſufficient Commencement 
of the Suit to ſave the Limi- 
tation of Time, Oc, 233 
Leather, Action popular againſt a 
Scarcher and Scaler of Leather 


Where there is a joint judg- 
ment againſt two, and one 
dies before Execution, the 
Scire faciar muſt be brought 
againſt the Survivor, and a- 

1 


in London. 290 
Levari facias doth not lie to exe- 
cute a Judgment in a Hundred- 
Court. 54 


Where 


| The 


Where Lands are extended on 
an Outlawry, and the Cattle of 
a Stranger are Levant and Cou- 
chant thereon, they may be 
taken by a Levari facies. 
Page 441 
Libel, Indictment for compoſing, 
making and writing a Libel 
the Jury found the Defendant 
guilty only of writing it, this 
amounts to making and com- 


ſing it. 407, 408 
Libertatibus allocandis. f 42 


Licenſe, a Letter of Licenſe not 
leadable in Bar. 64 
Where 'tis a Defeaſance, and 
pleadable in Bar. 210 
Limitation, the Statute of Limita- 
tions is a good Plea to an Action 
ot Debt brought on a Bill of 
Exchange. 3, 226 
Where 'tis a good Plea in other 
Actions, and where tis not a 
good Plea, I 26 
Where it was pleaded to an In 
debitatus aſſumpſit for Attornies 
Fees. 144 
Where it was pleaded to an Ac- 
tion brought by an Admini- 
ſtrator : Adjudged, he ſhall 
have fix Years next after the 
Adminiſtration granted. 33 
Where a conditional Promiſe 
ſhall revive the Debt, and 
bring it out of the Statute of 
Limitations. 471 
Local, Covenant by the Grantee 
of the Reverſion againſt the 
Aſſignee of a Term, is local, 
becauſe founded on the Privety 


4 ate. 183 
Debt for Rent againſt an Aſſignee 
of a Term for Years, is local, 
and will not lie in any other 


To Juſtices of Peace to ſign a 


County, but where the Lands 
are, Page 183 
Where an Iſſue is local, and not 
tried in the right Place, this is 
cured by a late Statute of Jeo- 
fails, 443 
Where a Man dwells in one Dio- 
ceſe, and hath Lands in ano» 
ther, out of which Tithes do 
ariſe, he may be cited out of 
the Dioceſe where he lives, for 


the Suit is local by Reaſon. of 
his Lands, 477 


M. 


Malicious Proſecution, and the De- 
fendant acquitted ;; the Plaintiff, 
if he brings an Action, muſt 
prove Malice, otherwiſe the 
Action will not lie. 417 

Mandamns will not lie to reſtore 
a Fellow of a College to his 
Fellowſhip. 92, 168 

To ſwear Church. wardens, 118, 

To reſtore a Proctor of Dodos, 
Commons to his Office, it will 
not lie. 169 

To reſtore one to the Office of 
Regiſter to the Archdeacon of S. 


95 170 

The Return of a Mandamus, not 
good. 170, 171 

Objecions to a Return of a Man- 
damus. 173, 293 

Action on the Caſe for a falſe 
Return of a Mandamus. 226 

To admit an Apprentice to his 
Freedom. 


Poor Rate. 
B b b b 


450 
To 
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To the Judge of the Prerogative | 


Court to grant a Probate of a 
Mandamus directed to the Mayor, 
Bailiffs and Burgeſles of, Cc. 
and returned by the Mayor a- 


lone, good. 459 
Manner, taken in the Manner, 
what it is, 79, 79 


Manor, Action will not lie againſt 
a Lord of a Manor for not ad- 
mitting one to a Copyhold. 

492 

Marriage Contract, what will a- 
mount to it. 99, 100 

Sentence in the Spiritual Court 

iven againſt a Marriage is 

good, till repealed. 22 

Where a Man married his 1. 

Wife's Siſter, and upon a Libel 

againſt him for Inceſt, he plead- 


| Abatement, and yet that Court 


riage; a Prohibition was grant- 
ed quad the Annulling the Mar- 
riage after the Death of the 
Wiſe, but that they might 
proceed _ the Husband 
pro ſalute Anime. 271 
Marriage, 4 in 
Nature of a Conſpiracy againſt 
the Defendants for procuring 


a ſeandaltous Marriage. 794 | 


A Man and a Woman promiſed 
to marry each other, and the 


Woman refuſed ; thereupon | 
Modus as to the Tithes of a Wa- 


the Man brought an Afampſet 
upon thoſe recprocd! Pla, 


and held good. 467 
Where a Bond, with a Condi- 
tion to pay M to a Feme 


Sole, if (he married and ſur- 
vived the intended Husband, 


the Death of his Wife in | 
proceeded to annul the Mar- 


— — 


| 


þ 


2 


ö 


| 


is not diſcharged by the Mar- 
rlage. Page 311 
Maſter, where an Action may be 
brought either againſt the Ma- 
ſter or Owners of a Ship. 58 
Where a Servant was robb'd, but 
not in the Preſence of his Ma- 
ſter, he (the Servant) may 
bring the Action upon the Sta- 
tute of Huy and Cry; but if the 
Maſter had been preſent, then 
he might bring the Action. 


144 

Melins irendum, not granta ble 
ſo long as the firſt Inquiſition 
is in Force. 72 
Memorandum, general and ſpecial. 
113. 114 

Where a Memorandum ſhall be 
amended, 355 
Milk, Cuſtom to pay ITithe- Milk, 
where tis void, 461 
If taken in Kind, it ought to be 
carried to the Parſonage- Houſe, 
or to the Church- Porch. 462 
Mill, whether it pays predial 


Tithes. | 215 
Miſnoſmer pleaded in Abatement, 
and held good. 14, 96 


Where ſuch a Plea is not good. 


207 

Where it was pleaded in Abate- 
ment to an Indictment for a 
Murder, and held good. 207 
Modus, to pay leſs than the tenth 
Part of the Thing itſelf in Spe- 
eie, not good. 461 


ter- Mill, good. 214 
Modus muſt be paid within ſix 
Months by the Plainti, in a 
Prohibition z otherwiſe a Con- 
fultation ſhall goz which was 
done, and Sentence given; but 

a 
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a Prohibition was granted up- 

4 Payment of double Cofts, 
becauſe the Sentence was not 
given upon the Merits, but 
only upon the Default of pro- 
ving a Modus. Page 463 
Months and Years, how to be 
computed, either Solary or Lu- 


nary Months, Ge 406 
Mortgage, not not affedded by a Fine 
levied a Mortgagor, who 
contin in Pollefton, &. 
101, 414 


Mortuary, where 2 Prohidition 
yu not granted for a Mor- 


tuary. 97 
Murder, Pardon thereof pleaded, 
but without a Writ Allow. 
ance, not good. 120 


N. 


Neme of Dignity is Parcel of the 
Name, as well as the Name of 


Baptiſm. 440 
Negro, Treſpaſs will not lie So 
. 5 a Negro. 396 


oſecution for noting 
Encloſures in the Night- 
239 

Ni pr privs Day after the Day in 
Bank not amendable, 506 
Notte 1 before Judgment, 
19 

8 2 good Cauſe of Ac- 
tion againſt an Office of Truſt 
as well as Misfeaſance. 487 
Notice in Writing aſſeſſing a Man 
to the Poor-Tax. "28 
Notice not to be given at Com- 


"own 


mon Law to the Parſon for ſet - 
ting out Tithe. 


143 


Nuncapative Will is no Will 
the Eccleſtaſtica! Law, unleſs 
proved by two * 


Nu ſance, Action will 2 for 


a Common Nulance, unleſs 
fome particular Damage is al- 
ledged. 193 


1 


O. 


Oaths, whether a Cenfor of the 
College of Phyficians is ſuch 
an Officer as is obhged to take 
the Oaths ta the —— 


478 

Officers of the Sheriff, Treſpaſs 
will not lie againſt them for 
replevying Goods, unleſs the 
—_ claim a Property at _ 
391 

udicial, granted to two 
1 s conjunFim & diviſim, 
and to the Survivor, good. 
214 

| Order of Settlement, and did not 
ſay that it was made upon the 
Complaint of the Church- war- 
dens and Overſeets of the Poor, 
not good, tho it was fo ſaid 
in the Caption. 365 
Did not (ay that the Perſon was 
like — to be chargeable, yet 
8 222 
Order of Settlement confirmed on 
an Appeal, tho' there was no 
Notice in Writing. 28 
Notice muſt be actually given of 
coming into a Pariſh. 396 
The Party may appeal as well as 
the Pariſh. 


Order 
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Order tor the Payment of Wages 


to a Day-Labourer; the Juſtices 
have no Juriſdiction but for the 
Wages of Servants hired by 
the Year, or in Husbandry. 
Page 156 
What ſhall be a Hiring to make 
a Settlement of a Servant, and 
what nor, 401 
Order of Removal directed to the 
Conſtable only, and not to the 
Overſeers, good, if executed 
by him. 449 
Order to remove a Man and his 
Family, not good; for the 
Word Family makes it incer- 

_ tain, 449 
Order of Settlement confirmed on 
an Appeal, is final only as to 
the contending Pariſhes, and 
not to any third Pariſh. $516 
Order made by two Juſtices of 
Lancaſhire to remove a poor 
Man to H. in Cheſhire, who by 
an Order of two Cheſhire Juſtices 
was removed to S. in Hereford- 
ſhire ; it was a queſtion whether 
the Cheſbire Juſtices could make 
ſuch an original Order with- 
out an Appeal from the Lan- 
caſbire Order 4 but this Order 
was informal, becauſe it did 
not ſet forth that the poor 
Man was laſt legally ſettled 
at F. 288 
A Widow having three Children 
married one who was ſettled in 
another Pariſh ; the Children 
ſhall not follow the Mother, 
and be ſettled with the Father- 
in-Law, unleſs they were ſeven 
Years old. but muſt continue in 
the Pariſh where their Father 
was (ettled. 279, 220, 449 


3 


Where a poor Man coming into 
a Pariſh with a Certificate ſhall 
gain a Sceitlement, and where 
not. Page 346 

Where the Parents are Vagabonds, 
the Birth of a legitimate Child 
gains a Settlement. 433 

Overſeer of the Poor appointed by 
two Juſtices, there lies no Ap- 
peal to the Seſſions. 160 

One who had a Country Houſe 
in H, but lived moſt Part of 
his Time in London, was choſen 
Overſeer of the Poor in H. not 
good, 160 

Where the Defendants avowed as 
Overſcers of the Poor. 362 

Outlawry pleaded in Diſability, 
not good, 8 

The Plaintiff may refuſe a Plea 
of Outlawry unleſs Proceſs is 
annexed, 221 

A Foreigner who was never here 
was outlawed, and his Ship 
was taken on a Capias Dilega- 
tum; the Court would not va- 
cate the Outlawry upon Affida- 
vits that the Man was never 
in England, but ordered a Writ 
of Error to be brought, and 
thus the Plaintiff got Bail. 458 

Lands extended on an Outlawry 
and the Cattle of a Stranger 
being Levant and Couchant 
thereon, may be taken by a Le- 
vari facias, 441 

Oyer, where the Defendant pleaded 
a Record of the ſame Court in 
Abatement, and the Plaintiff 
rraved Oyer thereof, if 'tis not 
given in convenient Time, (vix.) 
the next Day, the Plaintiff may 


ſign Judgment. 433, 454 517 


Where, 
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Where, upon craving Oyer of | | 


the Bond and the Condition, 
and 'tis enter'd in bee verbs, 
there the Condition is Parcel 
of the Declaration, and not of 
the Defendant's Plea. Page 513 


P. 


Penal Statutes, Informations 
brought on them by the Attor- 


ney General in the Courts at 


Weſtminſter, void becauſe con- 
fined to the Courts below. 466 
Pardon of Murder pleaded, but 
without a Writ of Allowance, 
not good, 120 
Pardon general muſt be pleaded 
with the uſual Averments. 


# þ 132 
Parliament being diſſolved, one 
committed the Houſe of 


Peers ſhall not be bailed. 132 


judgment given in B. R. and re- 


verſed by Writ of Error in 
Parliament, the new Judgment 
mult be given there. 180, 181, 
319, 320 

Action on the Statute for a falſe 
Return of a Member to Parlia- 
ment, 232 
Where a private Act of Par-. 
liament declared ſuch Judg- 
ments to be void, yet they are 
not ipſo faFo void; and if not 
pleaded to the Juriſdiction of 
the Court below, yet upon the 
Return of a Ca. ſe. the Act 
of Parliament may be pleaded, 
with the neceſſary Averments 
to ſet aſide the Execution. 274 
Writ of Error in Parliament is 


| abated upon the Diſſolution, | 


| 


7 


— 


— 


and B. R. may proceed to Ex- 
ecution without a Remittitur. 

2 Page 237 
Partition may be made by Join- 

tenants of an Advowſon, by 
Deed of Covenant between 
themſelves. 305 


Pawmbroker indiQed. 277 


Perjury, lnditment for Perjury 


laid too general, 421 


Perpetuity, where the Limitation 


of a Term for Years tends to 
Perpetuity, where not. 266 
Plea, where the Defendant ſhall 
be compelled to plead inſtan- 
ter, where not. 320 
Plea of another Action brought 
for the ſame Cauſe, and Judg- 
ment in that Action. 455, 456 


Pledges in a Plaint are only Sureties 
to the King. . 1043 
Policy of Aflurance, Caſe upon it. 


216 
Poor- Rate, extraparochial Places 


may be taxed to contribute for 


' Relief of the Poor. 
Mandamus to the Juſtices of plac! 
to ſign a Poor-Rate, 450 
Where Part of the Inhabitants 
appeal trom a Poor - Rate, the Seſ- 
ſions may vacate the whole 
Rate, 464 
Quit-Rents may be taxed to the 
Relief of the Poor. I 
Poor-Rate confirmed by the gelt 
ſions, but did not ſay that it 
came before that Court upon 
an Appeal. 38 
Poſſelſionatus fuit, without ſhew- 
ing any Title, not good in 3 
Juſtification for a Treſpaſs. 9, 


84, 444 

Poſſeſſion is good againſt a wrong 
Doer, 84 
Ce ee Poſt- 
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Poſiwafer, Adion will not lie a- 
giin(t him for a Letter miſcar- 
ried, in which there were Ex- 
chequer- Bills, Page 487 
Power to make Leaſes. 427 
Prerogative of the King to pre- 
ſent by Ceſſion. 314 
N tor Common plead- 
6 


ed, 5 
What Words will amount to a 
Preſcriptiqn. 84 
Preſcription for Common of Pa- 
ſture for all Cattle Levant and 
Couchant at all Times in the 
Year, this was found by the 
Jury, but that Sheep were ex- 
cepted far ſome Times this js 
a Failure of the Preſcription. 
241 

for 


Preſcription * Common 


Sheep; the Jury ſound that 


he had Common ſor all other 
Cattle Levant and Couchant, 
as well as Sheep, good. 220 
Preſcription againſt a Preſcrip- 
tion, not good without a Tra- 
verſe. 
Preſemtment of an Offence after 
the Offender was taken. 78 
Priſaner, judgment againſt him 
in Cuſtody; and if not charged 
in Execution within two Terms, 
he ſhall have a Supei ſedeas, and 
1 upon Common 


2 where tis not well 3 
. 363 
Privilege of an Attorney when 


Plaintiff, 126 
Prize, what it is. 2 
Prize or no Prize is within 4 


juriſdiction of the Court of 
Admiralty. 
2 


117 


| 


— — 


| 


—_ 


476 


Probate, an Exccutor may main- 
tain Trover before Probate. 
Page 154 

Where Caution is required be- 
fore Probate. 453 
Profert bie in Curia Literat teſta- 
mentarias 68 
rg bie in Curia, where neceſ- 
ary, where not. 315 
Prohibition granted aſter Sentence 
in the Spiritual Couit. 33, 34, 
FX 142 

Where there is 8 Compoſition for 
Tithes a Prohibition will lie. 
70 

Where it was granted upon the 
§yiritnal Court refuſing a Proof 
by one Witneſs. 142 
Not granted for a Matter done 
in the Church-yard, upon a 
Suggeſtion that the Place was 


a Lay Fee. 152 
Not granted for defamatory 
Words ſpoken in Lowdor. 


213 

Property of Goods pleaded in a 
Stranger, where well in Bar, 
and not in Abatement, 243 
In Replevin, Property pleaded in 
another, and good. 398 
After Judgment, upon an Infor- 
mation of Seiſure of Goods as 
forfeited, the Property is de- 
veſted out of the firſt Owner. 


323 
Proſecution, what ſhall be a Pro- 
tion with Efed. 319 


Prateſi ando, Plea by Prot — 


Purchaſe, where the Heir 21 
take b Purchaſe, where by 
Deſcent. 273 


a N 
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Q. 


Quaker is not to have any Of- 
fhce or Place of Profit within 
the Government; and the ad- 
mitting him to a Freedom in a 
Corporation aſter he had ſerved 
an Apprenticeſhip, is no Place 
of Profit. Page 448 

Quando, by that Word the De- 
fence is toll, where to be omit- 
ted, where not. 230 

Quare Impedit, the Pleadings in it 
not good. 312 

Que Eftate, Preſcription by a Que 


Eſtate not good of a Term for 
Years. 432 
Quit - Rent iſſuing out of a 


Copyhold, not within the 
Statute 32 H. 8, cap. 37. and 
therefore Executois cannot 
bring Debt for the Arrears of 
it. | | 91 
Quo Warranto, Judgment in — 
| 21 
uod cum pro eo videlicet quod 
cam, &c, where good and not 
good. 216 


R. 


Ree, lndictment for not making 

a Rate to reimburſe Conſtables. 
| 293 
nizance for to profecute with 
Effet; if the Plaintiff is not 
nonſuit, nor the Judgment af- 
firmed, tis a Proſecution with 
Effect, and the Recognizance is 
not forfeited, $19 


1 
_—_ Allumpſit will not lie fot 
a Relief. Page 91 


Reddends fingula fegen. 224, 


Relation, where a Gall 
relate to the Day of Filing the 
Original, and bind the Lands, 
and not only from the Time of 
the Judgment given. 24 

Where a ſubſequent Word wa 


relate to a Thing preceding. 
26 


Remainder Deviſe to R. D. for 
Life, and after his Deceaſe to 
the Heirs Males of the Body of 

R D. wow living, who had then 
a Son : Adjudged, That he had 
a preſent Remainder in Tail 
veſted in him as « Purchaſer , 
and that the Words wow living, 
were a ſufficient Deſcription of 
his Perſon, 153 

Remainder in Tail raiſed by & 

| Covenant to ſtand ſeiſed. 40 

Where a Remainder limited to 
the Heirs of his 
tingem Remainder, and veſted in 
him by Parchaſe, and not by 
Deſcent, and ſo not barr'd by 
a Fine, 273 

Remainder, where tis contingent, 
and nor veſted. 274 

Where tis cem inge, and not 
an executory Deviſe. 310 

Remittitor muſt be entered, tho 
the Writ of Error in the Ex- 
chequer- Chamber abated by the 
Death of the Plaintiff in Error. 

| 236 

Rem, Acion of Debt for Rent 
where the Plaintiff had no Re- 
verſion. 170, 171 


is 4 con- 


Rent, 
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Rent, Debt due for it, and on a 
Bond, are in equal Degree. - 
: | Page 311 
Repleader, where there ſhall be a 
Repleader in an immaterial If- 
2 in Replevin the A — 
„, in nepievin the AVOwW- 
ant is in Nature of a Plaintiff, 
n 
Pleadings in levin, an 
not — 1 | . 186 
Replevin, the Condition of a Bond 
in Replevin in an inferior 
Court, good. 248 
Replication, where the Breach of a 
Condition need not be aſſigned 
in the Replication. 116 


Where a Replication may be con- 


cluded in Bar. 433 
Reſervation, where an Exception 
in a Leaſe ſhall amount to a 
Reſervation. 232 
Reſervation: of Rent ſecundum ra 
tam, not good. 234 
Reſidnary Legatee dying before the 
Debts are paid. $2 
Reſtitmtion, where it muſt be a- 
warded immediately upon a 
forcible Entry, 497 
Reverſion, Deviſe of an Houſe to 
one for Life, and all his Meſ- 
ſuages to another in Fee, the 
Reverſion of the Houſe paſtes. 


| $0 
The Plaintiff had no Reverſjon, 
— an Action of Debt will 
lie for Rent. 161 
Revocation, the Power thereof de- 
ſtroy'd by levying a Fine. 22 
A ſecond Will ſhall not revoke 
the firſt, if the ſecond is not 

a good Will in Law. 80 
Of Revocations by Act in _ 
% l 


3 


Where the Power of Revocation 
was well purſu'd. Page 292 
Riot, where the Sheriff need not 
be preſent upon a Conviction 
for a Riot. 383 


8. 


Scandalous Words ſpoken of a 
Merchant, (viz.) That he is 4 
pitiful Fellow, and not able to 
pay his Delts, actionable. 330 

Words ſpoken of a Widow, (viz.) 
That ſhe was never married; this 
is a ſpiritual Defamation. 498 

Scandalum Magnatum, the Viſne is 
not to be changed in the Action. 

400 

Scire facias againſt an Executor 
on a Judgment in Ejectment, 
not good. 2 

To have Execution againſt the 
Bail. 4 

By Executors on a Judgment ob- 
tained by the Teſtator. 9, 6g 

Keire facias quod habeat F xecutionem, 
and Judgment thereon, this 
doth not alter or enlarge the 
firſt Judgment. 93 

Where a joint Judgment was a- 
＋ two, and one died be- 

re Execution, the Sire facias 
ought to be brought againſt 
both. 105 

It need not be brought againſt the 
Tertenants on a Writ of Error 
to reverſe a Common Recovery, 

111 

Where Execution may be taken 
out without a Scire faciar to 
revive the Judgment. 236, 


283 
Scire 


7 — 
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Scire factas againſt an Adminiſtra- 
tor. Tefte 24 OFob. and return- 
able 31 Ob. and an alias Scire 
facias, Teſte 31 Odlob. and re- 
turnable 7 Novemb. it was ob- 
jected that theſe Writs were ir- 
regular, decauſe there were not 
15 Days excluſive between the 
24th of Oober and the yth of 
November; but adjadged well, 
there being eight Days exclu- 
five between the Teſte and Re- 
turn of each Writ, Page 468 
Schoolmaſter proſecuted in the Spi- 
_ ritual Court for keeping a 
School without a Licenſe, a 
Prohibition was granted, be 
cauſe the Statute inflicts a Pe- 
nalty of 40s. per Diem. 464 
Seiſtns ſuit, and doth not ſay of 
what Eſtate, ill. 9 
Seizure of Goods forfeited, where 
well pleaded. 323 
Seſſions cannot make an original 
Order to diſcharge an Appren- 
tice, I 
Ad generalem Seſſionem pacis, but 
did not ſay quarterialew, not 
good, 7. 6m 
Seſſions mult affirm or vacate the 
the firſt Order, and it may be 
vacated by Implication. 223 
Sheriff, where there are two, and 
one of them is Party to the 
Suit, the Venire facias may be 
directed to the other. 214 
Sheriff's Bond, Pleadings in Debt 
thereon. 300, 301 
Sheriff, where he need not be pre- 
ſent upon a Conviction for a 
Riot, 442 
Where two Executions are deli- 
vered to him in the ſame 
Day, he muſt execute that 


which is firſt delivered. 
Page 419 
Where the Sheriff delivers more 
than a Moiety upon an Elegit, 
tis voidable by Writ of Error, 
or Audita querela. 433 
Sheriffwick of Middleſex was 
granted to London by the King. 
| 5 
Simony, the Statute inflicts a be- 
nalty by Forfeiture, but doth 
not declare the Contract void 3 
but yet ſuch Contracts bein 
againſt Law, are always hel 
void, | 252 
Simony in ſelling a Curacy, and 
taking Money to admit Perſons 
into Holy Orders, 4% 
Spirit nal Court, where it hath a Ju- 
riſdiction of the original Cauſe, 
may not have a juriſdiction of 
the Ineidents. 143 
Sunday, the Defendant was cited 
| on a Sunday to appear in the 


Spiritual Court upon a Libel 
for Incontinency, good. 30 
Super ſedeas, where Judgment is ha 
againſt a Priſoner, and he is 
not charged in Execution with- 
in two Terms, he ſhall have a 
Super ſedeas, and be diſcharged 
upon Common Bail. 46g 
Surpluſage, where the Concluſion 
of the Plea contra pacem ſhall 
be Surpluſage. 95 
Where the Matter ſhall * _ 
luſage. 219, 270, 336, 4 
AO of a Reverſion of Co- 
pyhold Lands may bave an Ac- 
tion againſt the Leſſee upon 
an Expreſs Covenant to re- 
pair. 203 


* 


| Surrender by Tenant for Life to 


him in Remainder, not good, 
D d d d without 
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without the Aſlent of the Sur- 
 rendrec. Page 211, 212, 250 
Survivorſhip, none amongſt joint 

Merchants. 171 


. 


Tul, where Tenant in Tail makes 
a Ledſe to commence after his 
Death of any of the Lands in- 
tailed, tis void. 258 

Of his Power to make Leaſes. 

257 

Taliter proceſſum fuit, not good 
in an interior Court. 53 

Good in a ſuperior Court. 144, 


Bs 

Taxes, where they ſhall be paid 
by the Leſſee. 135 
Where the Defendant juſtified as 
Colle&or of the Poor. Tax, and 
ſo certified upon the Poſſes, he 
(hall have treble Coſts, 18; 
Covenant to pay an Annuity 
clear of all Taxes, includes 
Parliamentary Taxes. 438 
Tenants in Common may join in 
an Action of Debt or Cove- 
nant. 289 
Tender and Refuſal, how to be 
pleaded, 133 
> oof paratns & profert hie in 
| , good without a Tender. 


41 
Tenor, ſerundum tenorem & F 
tum, where good, where not. 


407, 460 

Toſtatwwm Ca. ſa. muſt iſſue into the 
County where the Action was 
firſt brought 461 


Title. See Eftate. 


Tort, An Action founded on a 
Tort may be joint or ſeveral. 
Page 171, 295 

Debt upon the Statute for not 
ſetting out Tithes is founded 
on a Tort, and not on a Con- 
track, and therefore one De- 
fendant may be found guilty, 
and the other may be 8 
361 

Trade, he who exerciſes it by Ser- 
vants, and was not an Appren- 
tice himſelf, is within the Sta- 
tute. 163 
Traverſe, where the Traverſe in 
the Bar is idle, the Plaintiff 
may traverſe it in the Replica- 
tion, 99, 100 
Preſcription againſt a Preſcription, 
not good without a Traverſe. 
117 

In an Avowry where the Bar is 
not good for want of a Tra- 
verſe. 165 
Where ſeveral Things may be in- 
cluded in one Traveric. 196 
Traverſe of a Preſcription fe 
Common. 65 
Of a Preſentment in a Court- 
Leet, good. 74 
Of Matrer which might be gi- 
ven in Evidence upon the ge- 
neral Iſſue. 82 
Treaſon, Indictment for Treaſon 
muſt conclude contra Ligeantie 
ſug debit um. 17 
Attainder in Treaſon reverſed, 
the Words ipſo vi vente combu- 
rentur being left out of the 
Judgment. 349 
Treſpaſs againſt two who plead- 
ed in Abatement, another Ac- 
tion of Treſpaſs pending a- 
gainſt 


5 
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gainſt one of them, and good. 
| Page 96 

Treſpals Vi & arwis may be 
brought in B. R. and the Da- 
mages laid under 407. but not 
Treſpaſs generally. 108 
Treſpaſs Vi & armir lies for ta- 
king Fiſh in Libera piſceria. 285, 
286 

Treſpaſs againſt an inferior 
Tradeſman for Hunting. 382 
Treſpaſs will not lie for taking 
away a Negro. 396 
Trial, where a new Trial was 
granted, 
Where it was not granted after 
a Trial at Bar. $07 
Trover, what ſhall be a Conver- 
ſion, and what not. 103 
Where the Declaration is inſen. 
ſible. 131 
Tit$8er, Compoſition for them, a 
Prohibition will not lie. 70 
Notice ought not to be given to 
the Parſon of ſetting them out 
the Common Law. 143 
Tithes of Clover belongs to him 
who hath the Tithe Hay. 264 
Of Flax belongs to the Vicar as 
ſmall Tithes 264 
Tithes for Agiſtment of Cattle. 
392 

Cuſtom in mon detimando, not 
good. 393 
Debt for not ſetting ont Tithes, 
the Declaration ill. 304 
Libel in the Conſiſtory Court for 
Tithes of Land in Liscolaſbire, 
where the Owner lived, who 
being accidentally in Tork, was 
cited there, and, upon a Pro- 
hibition, ſuggeſted the Statute 
23 H. 8. cap. 9. that he was 
cited out of his Dioceſe z but 


499 


| 


the Probibition was denied, 
becauſe the Suit was local, 
by Reaſon of the Lands 

of which the Tithes did a- 
riſe. Page 476 


V. 


Variance, a Writ of Error on a 
Judgment in curie noſtre, (vit.) 
Jac, .) when all the Proceed- 
ings were in the 1 Car. v; 
this is an incurable * 

152, 15 


Judgment reverſed for a Variance 
in the Declaration. 293 
Variance between the ſpecial A- 
greement and the Declaration. 


2 
Caſe upon a Demiſe of an Hoſe 
for ſeven Years, in which the 
Defendant negligently kept his 
Fire, upon now dewifit wods & 
forma, the Jury found the De- 
miſe, excepting that Part call'd 
the New Houſe : Now by this 
Exception, the Leſſee Was Te- 
nant at Will of the New Houſe, 
and ſo it was not demiſed to 
him for ſeven Years ; and for 
this Variance the Defendant had 
Judgment. 203, 204 
Venue, where it may be altered by 
Privilege of an Attorney when 
Plaintiff, but not when _ 

12 


Where it ſhall not be changed in 
an Action of Sc na- 


tum. a 400 
Verilicł, whiere it cures 4 Fault 


6, 86, 304 
Where 


in 
a Declaration, 


. 


Y = N 1 


The TABLE. 


Where a Thing ſhall be intended 
after a Verdict. Page 131 
Where it cures inſenſible Words. 


| 131 
Where it may be given in Evi- 
dence againſt one who is nei- 
ther Party nor Privy to the 
Suit, * 180 
Where it cures the luconſiſtency 
of Action. ES! | 


Where Diſcontinuance of Proceſs 


is cured by a Verdict. 206 
Where the not well aſſigning a 
Breach of an Agreement is cured 


by a Verdict. 272 
Where a Verdict doth not cure 
an immaterial Iſſue. 71 


Where it helps an impoſſible 
Day laid in the Declaration. 


39 
Where it helps every thing which 
is neceſſary to be proved at a 


Trial, | 389 
Where Verdict was ſet aſide for 
Irregularity. 99 


4 

Viſitor, the Founder and his Heirs 
are Viſitors of Lay Corpora- 
tions, and the Biſhops of Spi- 
ritual Corporations, 93 

Union of Churches is at Common 
Law only a Conſolidation of 
Tithes; but the Boundaries of 
Pariſhes continue. as 9 

23 

QUvmity of Poſſeſſion, where it will 
not deſtroy a Preſcription. 
| | 240 

Uſe, which at Common Law was 
only a Truſt, came in the Place 
of an Eſtate. 


140 
A Conveyance by Way of Uſe 


ſhall be conſtrued according 
to the Intention of the Parties. 


343 
3 


Uſarions Contract. Page 67 
Where the Conſideration is nei- 
ther uſurious nor extorſive, 
252 


W. ; 


Wager, &c. an Indebitatus aſſumpſit 
will not lie for a Wager, or tor 
Money won at Play. 338 

Wages of Labourers, where the 
Juſtices of Peace have no Ju- 


riſdiction. 156 
Warrant directed to a wrong Of. 
ficer, not good. 78 


Church- wardens committed by a 
Warrant for not accounting 
there to remain till duly dil- 
1 according to Law, not 
good; for it ſhould be, there 
to remain till they account. 152 

Warrant of Commitment il] con- 
cluded. 291 

Water conrſe, Action for ang 
it, | 4 

The Plaintiff in the Action muſt 
pave the Mill to be an ancient 

ill. 84 

Way, Preſentment by a Juſtice of 
Peace, upon his own View, 
that a Highway was out of Re- 
pairz upon Not guilty plead- 
ed, the Jury found that it was 
out of Repair, but that it was 
not an Highway. 212 

Action on the Caſe for ſtopping 


a Way. 451 
two Witneſſes, 


Will atteſted 
and a Codicil annexed atteſted 
by two, more, yet both toge- 
ther will not make a good 
Will. 35 

Will atteſted by three Witneſles, 
whereof the Deviſee of the 

Lands 


good. 
Arq a Prohibition ay 144 
Wood, not ron gran d 
jure, but by Cuſtom. 303 


Wards. See Scanddlow Words 


Writ ef Error in the Enchequer- 
Chamber, | abated by the Deach 
of the Plaintiff in Error; a Re- 
mitt itur muſt be entered, other- | 
wiſe the Plaintiff, in the origi- 


$4 

Writ re of Error without Bail put 
in, tis a Saperſedeas, © 28 
Writ of Error without a 'Scire 
ad andiendum Erroves. 


E N Sion 


142 


* 


cog Watt *4 
Wii of Error will ed 
* ment in Eje&ment 

ra, Oc, before a Writ-of la- 
| quiry execiited, 11 
Writ of Error coram bi 
| 

goch a Writ of Erie „ no 
perſedeas. 

en —4 kae, returnable 


1 
292 
3» 


nal Action, muſt bring a Scire | after Term, but executed with- 
ſatis to revive the Judgment, | Ia the Term, amendable. 70 
236 | After ; Verdia dan Writ of 

Writ of Error depending where | "Inquiry, the Plain cannot 
it may be pleaded in Abate - diſcontinue, unſeſi Defen. 
ment, by not in Bar. dam will conſent.” 86, & 
Writ of Error brought by one | Writ of Inquiry of Dittaztes, 
_ the judgment was * * 1 tis to be granted, TP 


Amt will not lie agyitiſt 1 
Jury upon 4 Wiit l 
2 


40 | Whete a ſpecial E wits aa 
Writ of Error to reverſe' a Com- |- ms vey 308 


mon Recovery, a Seire faciat 


N man's 
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BOOKS lately Printed. 


TazaTi5t Or TrSTAMENTS AND LasT WiLLs, compiled out of 
the Laws Eccleſiaſtical, Civil and Canon, as alſo out of the Com- 
mon Laws, Cuſtoms and Statutes of this Realm. The Whole digeſted 
into Seven Parts, Viz. 1. What a Teſtament or Laſt Will is, and 
how many Kinds of Teſtaments there be. 2. What Perſons may make 
a Teſtament, and who may not. 5 Deſcribing what Things, and 
bo much — diſpoſed by Will. 4 ys ey Forms, 
and in what ner Teſtaments or laſt Wills are to be made. 5. 
What Perſon may be Executor of a Teſtament, or is capable of a 

Legacy. 6. Of the Office of an Executor, and of the ſeveral Kinds 
of Executors, 7. Shewing by what Means Teſtaments or Laſt Wills 
become void. By Henry Swinburne, ſometime Judge of the Preroga- 
tive Court of Tori, The Fifth Edition, corrected and very much 
.enlarged with all ſuch Statutes, Decrees in Chancery, and Reſolutions 
of Common Law Caſes relating to this Subject, and which have hi- 
therto been publiſhed ; with an exact Table to the Whole, 


THE COUNTRY JUSTICE ; containing the Practice, Duty 
and Power of the Juſtices of the Peace, as well in, as out of Seſſions. 
Wherein all the Statutes and Caſes in Law, that in any wiſe relate to 
the Juriſdition and Authority of a Juſtice of the Peace, are carefully 
collected and digeſted under proper Titles. By Mrcheel Dalton of 
Lincolns Inn, Eſq; and one of the Maſters in Chancery. And, for 
the better Help of ſuch Juſtices of Peace, as have not been much 
converſant in the Study of the Laws of this Realm, there is added an 
Appendix ; being a compleat Summary of all the Acts of Parliament, 
ſhewing the various Penalties of Offences by Statute, and the particular 
Power of One, Two, Three, or more Juſtices in their Proceedings 
and Determinations, under ſeveral diſtint Heads in alphabetical 
Order. To the Whole are annexed large Tables of the Principal 
Matters therein contained. By Williaw Nelſon of the Middle Tem- 


ple, Eſq, 


REPORTS OF CASES decreed in the High Court of Chancery, 
during the Time that Sir Heneage Finch, afterwards Earl of Nottingham, 
was [ord Chancellor; in many of which Decrees he was afliſted 
by ſome of the Judges of the mon Law : All which Caſes are 
truly ſtated on the Pleadings, and the Arguments on each Side 
clearly reported ; together with the Opinions of thoſe Judges who 
ſate as Aſſiſtants to the Chancellor before he pronounced his De- 


crees. Price 1857. 


SIR ORL. BRIDGMAN's CONVEYANCES: Being ſelect 
Precedents of Deeds and Inſtruments concerning the moſt conſidera- 
ble Eſtates in England: Drawn and approved by that honourable 
Perſon in the Time of his Practice z in 2 Parts. The $5th Edition, 
with large Additions: And a new Table to the Whole, Price 11. 10, 


N. B. The Sccond Part may be had alone. Price 11 


